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MEMORANDUM
To: Planning Commission
From: Lindsay Levine, AICP, Senior Planner

Allison Zike, AICP, Deputy Planning & Building Director
Date: May 2, 2023

Subject: Kirkland Zoning Code (KZC) Chapter 117 and Kirkland Municipal Code
(KMC) Title 26 Wireless Amendments, File No. CAM23-00041

Recommendation

Conduct a public hearing to receive public testimony on the proposed KZC Chapter 117
and KMC Title 26 amendments. At the conclusion of the public hearing, Planning
Commission should deliberate and provide a recommendation to City Council.

Staff recommends repeal and replacement of these sections of the code. Planning
Commission does not have purview over the KMC Title 26 amendments; however, they
are presented jointly for context, given that the amendments are closely linked.
Attachments 1 and 2 contain the proposed KZC 117 and KMC 26 code amendments,
proposed to replace the existing chapters (see Attachments 3 and 4) in their entirety.
Staff recommends that Planning Commission focus their review on Attachments 1 and 2,
containing the proposed codes.

Background

The Federal Communications Commission (FCC) regulates communications across the
country, including wireless service facilities (WSF). Previous, and more recent,
amendments to FCC regulations seek to reduce the barriers to wireless infrastructure
deployment nationwide. The regulations accomplish this by limiting local municipalities’
authority to regulate the deployment of WSF, requiring the streamlining of
municipalities’ review process, and limiting the fees that municipalities can charge for
application review. In addition, the FCC has adopted new regulations pertaining to
municipalities” authority to regulate the deployment of small wireless communications
facilities.

The FCC regulations have been incrementally revised over the last several years as
wireless communication technology has pivoted from large cell towers to small wireless
facilities (4G and 5G networks). These installations are significantly smaller than the
existing macro installations and are installed closer to the end user. Thus, small wireless
facilities are focused on the rights-of-way and adjacent areas, and often installed on
existing infrastructure such as utility poles or light standards.
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There are several important aspects that Planning Commission should note about FCC
regulations on WSF:

e The City has limited authority to require aesthetic standards
The City does not have the authority to regulate the WSF technology itself or
prohibit the rollout of technology

e The FCC has determined that local regulations that effectively prohibit the
technology are impermissible

Planning Commission received a briefing on the wireless code amendments on February
23, 2023 (see this link for the briefing memorandum).

Proposed KZC Amendments

The City must amend KZC Chapter 117 in order to comply with effective FCC
regulations. Since previous amendments to the KZC to address small wireless facilities
are no longer in sync with the FCC regulations, the proposed amendments incorporate
amendments to the City’s regulations on small wireless facilities. The City retained
expert outside legal counsel to assist in the development of the proposed amendments.
Attachment 1 contains the proposed KZC 117 amendments, which are intended to
replace the current chapter in full. The amendments are summarized below:

1. Updated definitions and removal of definitions that are no longer needed.
2. Addition of a general provisions section.
3. Establishment of a streamlined application review process including removal of

Process I, Process IlA, and Process IIB review processes in order to comply with
the FCC shot clocks?.

4. Establishment of King County Superior Court as the jurisdiction to which an

applicant must files any challenges to the City decision.

Specified macro facility? permit procedures.

Establishment of a preferred macro facility location hierarchy.

7. Refinements to macro facility design standards. For example, requiring
equipment enclosures to be placed underground if technically feasible and
requiring equipment enclosures to be oriented so that exhaust ports or outlets
are pointed away from properties that may be impacted by noise.

8. Establishment of an Eligible Facility Modification (EFM) section with additional
definitions, procedures, and clarifications.

9. Establishment of a section on small wireless facility (SWF) permit procedures and
two sections on small wireless facility design standards. Notably, prohibiting SWF
on traffic signal poles, expanding design compatibility requirements for SWF
attached to existing buildings, requiring that antennas and conduit not dominate
the structure or pole upon which SWF are mounted, requiring that equipment be
mounted as close to the structure or pole as possible, and requiring the use of

ov

160 days for an installation on an existing structure, 90 days for new poles, 150 days for new macro
facilities on a new tower.

2 A Macro Facility is a large WSF that provides radio frequency coverage for wireless services. Generally,
macro facility antennas are mounted on ground-based towers, rooftops, and other existing structures, at a
height that provides a clear view over the surrounding buildings and terrain.


https://www.kirklandwa.gov/files/sharedassets/public/planning-amp-building/planning-commission/0_staffmemo_pc_2023-02-23_wireless_cam23-00041.pdf
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the smallest enclosure technically necessary to fit equipment and antennas for
SWF on non-wooden poles.

10. Removal of minor modifications of an approval type, as the vast majority of
former minor modifications will be processed as EFMs.

11. Consolidation of the lapse of approval section.

Proposed KMC Amendments

Amendments to KMC Title 26 were developed in parallel with KZC Chapter 117.
Attachment 2 contains the proposed KMC 26 amendments, which are intended to
replace the current title in full. The proposed amendments would improve staff
efficiency by providing a well-defined framework for staff to review permits and clear
expectations for applicants. The amendments are summarized below:

1. Revision of title name from “Right-of-way—Communications” to
“Telecommunications Franchises”.

2. Updated definitions and removal of definitions that are no longer needed. Most

notably, revision of the term “master permit” to “franchise™.

Expanded regulations for telecommunications franchises.

Updated standards for notification to the Public Works Department of emergency

and nonemergency activities to be conducted by the grantee.

Refinements to the fees section.

Stricter insurance requirements for grantees.

Expanded indemnification obligations for grantees.

Refinements to the security fund and construction bond sections.

Establishment of a removal section regarding any unauthorized facilities in the

City’s rights-of-way.

B w

©CoNov

Question for Discussion
The following specific topic has been identified for Planning Commission direction.

1. Should KZC 117 recommend artificial trees as a type of concealment technology
for macro facilities? (See Attachment 1 — Section 117.50(3))

Staff has intentionally not included artificial trees as a recommended concealment
technology for macro facilities. The proposed code amendments are flexible enough, as
drafted, to allow applicants to propose other types of concealment technologies that
may be more effective. The staff recommendation is to not include artificial trees as a
recommended type of concealment technology due to the unnatural aesthetics and use
of microplastics (such as those needed to create faux pine needles).

Code Amendment Process and Criteria

3 In Title 26, the definition of franchise does not include cable television franchises, which are regulated
separately under KMC 7.61.
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Pursuant to KZC 160.60 and KZC 135.25, the City may amend the text of the Zoning
Code only if it finds that:

1. The proposed amendment is consistent with the applicable provisions of the
Comprehensive Plan;

2. The proposed amendment bears a substantial relation to public health, safety, or
welfare;

3. The proposed amendment is in the best interest of the residents of Kirkland;
and

4. When applicable, the proposed amendment is consistent with the Shoreline
Management Act and the City’s adopted shoreline master program.

The proposed Zoning Code amendments are consistent with the Comprehensive Plan,
bear a substantial relation to public health, safety, or welfare, and are in the best
interest of the residents of Kirkland because they ensure compliance with effective FCC
regulations and add design standards for small wireless facilities, which were not
previously addressed under KZC 117.

State Environmental Policy Act (SEPA)

To fulfill environmental review requirements, the proposed code amendments require
the City to issue a SEPA addendum to the City of Kirkland 2015 Comprehensive Plan
Update Draft and Final Environmental Impact Statement. The SEPA addendum is in
progress as of the packet publication date. Staff anticipates issuance of the SEPA
addendum prior to City Council adoption.

Public Notice and Testimony
Staff has sent the proposed amendments to the wireless industry for review and
comment.

Per code requirements, public notice was distributed 14 calendar days before the public
hearing. Notice of the amendment was published in the official newspaper and posted
on official notification boards of the City, and on the City’s website.

Specific to the PC public hearing, oral testimony may be provided live (virtually or in-
person) to the Commission on May 11, 2023, or via written comment to the Commission
prior to hearing.

Recommendation for Delayed Effective Date

Staff will continue to work with outside legal counsel on the administration of the
streamlined permit review procedures. The proposed amendments to KZC Chapter 117
and KMC Title 26 are an overhaul of the existing code to comply with FCC regulations,
and will require substantial time to implement after adoption. It will take substantial
time for staff to reconfigure the wireless permits and backend workflow processes,
update forms and other related materials, and train staff. Staff recommends a delayed
effective date of approximately six months after adoption.


https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=160
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=837
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=837
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=840
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Next Steps
Following the public hearing, the PC should deliberate and forward a recommendation to

the City Council. The PC recommendation for amendments to the Zoning Code and
Municipal Code are scheduled to be considered by the City Council on June 6, 2023.

Attachments
1. KZC Chapter 117 Amendments (Proposed to replace current code)
2. KMC Title 26 Amendments (Proposed to replace current code)
3. Current version of KZC Chapter 117 (Proposed to be repealed)
4. Current version of KMC Title 26 (Proposed to be repealed)
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Chapter 117 - WIRELESS SERVICE FACILITIES

Sections:

117.05 User Guide

117.10 Policy Statement

117.15 Definitions

117.20 Applicability

117.25 Exemptions

117.30 General Provisions

117.35 Application Review Process and Appeals

117.40 Macro Facility Permit Procedures

117.45 Macro Facility Location Hierarchy

117.50 Macro Facility Design Standards

117.55 WSF Screening

117.60 Eligible Facilities Modifications

117.65 Small Wireless Facility Permit Procedures

117.70 Small Wireless Facility Permit - Consolidated

117.75 Small Wireless Facilities Design and Concealment Standards

117.80 Small Wireless Facilities Design and Concealment Standards for New Poles in the Rights-of-Way or
on Decorative Poles

117.85 Nonuse/Abandonment

117.90 Removal from City Property — When Required

117.95 Lapse of Approval

117.05 User Guide

This chapter establishes the conditions under which wireless service facilities (WSF) may locate and operate in the
City. The provisions of this chapter add to and in some cases supersede the other regulations of this code.

For properties within jurisdiction of the Shoreline Management Act, see Chapter 83 KZC, as additional regulations
may apply.
117.10 Policy Statement

The purpose of this chapter is to provide specific regulations for the permitting, placement, construction,
modification and removal of WSF.

Pursuant to the guidelines of Section 704 of the Federal Telecommunications Act of 1996, 47 USC, Chapter 5,
Subchapter III, Part I, Section 332(c)(7), the provisions of this chapter are not intended to and shall not be
interpreted to prohibit or to have the effect of prohibiting the provision of wireless services, nor shall the provisions
of this chapter be applied in such a manner as to unreasonably discriminate among providers of functionally
equivalent wireless services.

1. The goals of this chapter are to:

a. Establish clear and nondiscriminatory local regulations concerning wireless service providers and services
that are consistent with applicable Federal and State laws and regulations;

b. Protect residential areas and land uses from potential adverse impacts that WSF might create, including but
not limited to impacts on aesthetics, environmentally sensitive areas, historically significant locations, and
flight corridors;

c. Minimize potential adverse visual, aesthetic, and safety impacts of WSF;

d. Establish objective standards for the placement of WSF;

Page 1 of 26
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e. Encourage the location or attachment of multiple facilities within or on existing structures to help minimize
the total number and impact of WSF throughout the community;

f. Require cooperation between competitors and, as a primary option, joint use of new and existing towers,
tower sites and suitable structures to the greatest extent possible, in order to reduce cumulative negative
impacts upon the City;

g. Encourage WSF to be configured in a way that minimizes the adverse visual impact of the WSF, as viewed
from different vantage points, through careful design, landscape screening, minimal impact siting options and
camouflaging techniques, and through assessment of the carrier’s service objective, current location options,
siting, future available locations, and innovative siting techniques;

2. Accordingly, the City Council finds that the promulgation of this chapter is warranted and necessary to:
a. Manage the location of WSF in the City;
b. Protect residential areas and other land uses from potential adverse impacts of WSF;

¢. Minimize visual impacts of WSF through careful design, siting, landscaping, screening, innovative
camouflaging techniques and concealment technology;

d. Accommodate the growing need for WSF;

e. Promote and encourage shared use and co-location on existing towers as a desirable option rather than
construction of additional single-use towers; and

f. Avoid potential damage to adjacent properties through engineering and proper siting of WSF.
117.15 Definitions

For the purpose of this chapter, the following terms shall have the meaning ascribed to them below. Additional
terms utilized in this chapter are defined by Kirkland Municipal Code (KMC) Title 26. Terms not defined in KMC
Title 26, or this section shall be defined as set forth in Chapter 5 KZC:

1. “Antenna”: an apparatus designed for the purpose of emitting radio frequency (RF) radiation, to be operated or
operating from a fixed location pursuant to FCC authorization for the provision of personal wireless service and any
commingled information services. For purposes of this definition, the term “antenna” does not include an
unintentional radiator, mobile station, or device authorized under 47 CFR Part 17.

2. “Antenna height”: the highest point of the antenna measured as the elevation above sea level, or if on a rooftop or
other structure, from the top of the roof or structure to the highest point of the antenna. For replacement structures,
antenna height is measured from the top of the existing structure to the highest point of the antenna or new structure,
whichever is greater.

3. “Applicant”: any person submitting an application for a WSF permit under this Chapter.
4. “Approved WSF”: any WSF that has received all required permits.

5. “Co-location”: (a) mounting or installing an antenna facility on a preexisting structure; and/or (b) modifying a
structure for the purpose of mounting or installing an antenna facility on that structure.

6. “Concealment”: a WSF, or component or element of a WSF, that is designed to look like some feature other than
a wireless tower or base station.

7. "Director” means the Planning and Building Director or designee.
8. "Decision maker”: the Planning Official or Hearing Examiner, depending upon the circumstances.

9. “Equipment enclosure”: a facility, shelter, cabinet or vault used to house and protect electronic or other associated
equipment necessary for processing wireless communications signals. “Associated equipment” may include, for
example, air conditioning, backup power supplies and emergency generators.

10. “FCC” or “Federal Communications Commission”: the federal administrative agency, or lawful successor,
authorized to regulate and oversee telecommunications carriers, services and providers on a national level.

Page 2 of 26
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11. “Facility” or “Facilities”: the plant, equipment and property including, but not limited to, cables, wires, conduits,
ducts, pedestals, electronics, and other appurtenances used or to be used to transmit, receive, distribute, provide or
offer wireline or wireless telecommunications service.

12. “Macro Facility”: a large WSF that provides radio frequency coverage for wireless services. Generally, macro
facility antennas are mounted on ground-based towers, rooftops and other existing structures, at a height that
provides a clear view over the surrounding buildings and terrain. Macro facilities typically contain antennas that are
greater than three cubic feet per antenna and typically cover large geographic areas with relatively high capacity and
may be capable of hosting multiple wireless service providers. Macro facilities include but are not limited to
monopoles, lattice towers, macro cells, roof-mounted and panel antennas, and other similar facilities.

13. “Nonresidential” or “nonresidential zone”: (1) all portions of the City (including rights-of-way adjacent thereto,
measured to the centerline of the right-of-way) in an area not zoned residential as defined in this chapter, or (2) the
1-405 or SR 520 right-of-way.

14. “Permittee”: a person who has applied for and received a wireless communication facility permit pursuant to this
Chapter.

15. “Personal wireless services”: commercial mobile services, unlicensed wireless services, and common carrier
wireless exchange access services.

17. “Poles”: utility poles, light poles or other types of poles, used primarily to support electrical wires, telephone
wires, television cable, lighting, or guideposts; or are constructed for the sole purpose of supporting a WSF, but
specifically excludes traffic signal poles.

18. “Residential zone” shall be as defined in KZC 5.10.785, together with the PLA1 and P zones; and rights-of-way
adjacent to each of the aforementioned zones, measured to the centerline of the right-of-way.

19. “Service provider” shall be defined in accord with RCW 35.99.010(6). “Service provider” shall include those
infrastructure companies that provide telecommunications services or equipment to enable the construction of
wireless service facilities.

20. “Small wireless facility” shall be defined as provided in 47 CFR 1.6002(1).

21. “Structure”: a pole, tower, base station, or other building, whether or not it has an existing antenna equipment,
that is used or to be used for the provision of personal wireless service (on its own or commingled with other types
of services).

22. “Telecommunications service” shall be defined in accord with RCW 35.99.010(7).

23. “Temporary WSF” means facilities that are composed of antennas and a mast mounted on a truck (also known as
a cell on wheels, or “COW?”), antennas mounted on sleds or rooftops, or ballast mount temporary poles. These
facilities are for a limited period of time, are not deployed in a permanent manner, and do not have a permanent
foundation.

24. “Tower”: any structure that is designed and constructed primarily for the purpose of supporting any FCC
licensed or authorized antennas and their associated facilities, including structures that are constructed for wireless
communications services, including, but not limited to, private, broadcast, and public safety services, as well as
unlicensed wireless services such as microwave backhaul, and the associated site . A ‘tower’ does not include any
structures meeting the definition of ‘poles’ as defined in this chapter.

25. “Traffic signal pole” is any structure designed and used primarily for support of traffic signal displays and
equipment, whether for vehicular or nonmotorized users.

26. “Unified enclosure” is a small wireless facility providing concealment of antennas and equipment within a single
enclosure.

27. “Wireless services” and “wireless service facilities (WSF)”: shall be defined in the same manner as in Title 47,
United States Code, Chapter 5, Subchapter III, Part I, Section 332(c)(7)(C), as they may be amended now or in the
future.

Page 3 of 26
8



ATTACHMENT 1

PROPOSED TO REPLACE CURRENT CODE

28. “WSF Permit” means the applicable permit for any wireless service facility including but not limited to eligible
facilities modifications, small wireless facilities, and macro facilities.

117.20 Applicability

1. The provisions of this Chapter shall apply to the placement, construction, or modification of all WSF, except as
specifically exempted in KZC 117.25. Any person who desires to locate or modify a WSF in the City, which is not
specifically exempted by KZC 117.25, shall comply with the applicable application permitting requirements, and
design and aesthetic regulations described in this Chapter. In addition, applicants for WSF inside the City’s right-of-
way shall also obtain a franchise pursuant to this Title

117.25 Exemptions
The following are exempt from the provisions of this chapter, subject to any other applicable provisions of this code:
1. Temporary WSF during an emergency declared by the City.

2. Temporary WSF located on the same site as, and during the construction of, a permanent WSF for which
appropriate permits have been granted. These facilities are for the reconstruction of a permanent WSF and limited to
a duration of twelve months from the date of approval unless an extension is requested at least thirty days prior to
the expiration date.

3. Licensed amateur (ham) radio stations.

4. Satellite dish antennas two (2) meters or less in diameter when located in nonresidential zones, and satellite dish
antennas one (1) meter or less in diameter when located in residential zones, including direct to home satellite
services, when used as an accessory use of the property.

5. Routine maintenance and repair of WSF (excluding eligible facilities modifications and structural work or
changes in height or dimensions of support structures or buildings); provided, that the WSF is an approved WSF,
and provided further that compliance with the standards of this code is maintained and a valid right-of-way use
permit is held and a right-of-way work permit is obtained if the WSF is located in the right-of-way.

6. Emergency communications equipment during a declared public emergency, when the equipment is owned and
operated by an appropriate public entity.

7. Any WSF that is owned and operated by a government entity, for public safety radio systems, ham radio and
business radio systems.

8. Radar systems for military and civilian communication and navigation.
117.30 General Provisions

1. Permit required. Unless the WSF is exempted pursuant to KZC 117.25, no person may place, construct or modify
a WSF without first having obtained a permit issued in accordance with this Chapter.

2. Compliance Required. Permittees shall comply with all aspects, including conditions and restrictions, of all
approvals in order to implement all actions authorized by that approval.

3. Macro facilities. Macro facilities, as defined in KZC 117.15, are allowed in all zones, consistent with regulations
established herein and require a macro facility permit. Macro facilities located within the City’s rights-of-way
require a valid franchise.

4. Small wireless facilities. Small wireless facilities, as defined in KZC 117.15, are allowed in all zones, consistent
with the regulations established herein and require a small wireless facility permit. Small wireless facilities located
within the City’s rights-of-way require a valid franchise.

5. Prohibited devices. Except as exempted pursuant to KZC 117.25, WSF that are not permanently affixed to a
support structure and which are capable of being moved from location to location (e.g., “cell on wheels”) are
prohibited.

Page 4 of 26
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6. Prohibited locations. Towers are prohibited on properties within jurisdiction of the Shoreline Management Act as
set forth in Chapter 83 KZC.

7. Permit Revocation — Suspension — Denial. A permit issued under this Chapter may be revoked, suspended or
denied for the following reasons including but not limited to:

a. Failure to comply with any federal, state, or local laws or regulations.

b. Failure to comply with the terms and conditions imposed by the City on the issuance of the permit.
c. When the permit was procured by fraud, false representation, or omission of material facts.

d. Failure to comply with federal standards for RF emissions.

8. Third Party Review. In certain instances there may be a need for expert review by a third party of the technical
data submitted by the applicant. The City may require such a technical review and the actual and reasonable costs
shall be paid for by the applicant. The third-party expert shall have recognized training and qualifications in the field
of radio frequency engineering.

9. Compliance with Other City Codes. Compliance with the provisions of this chapter does not constitute
compliance, or remove from the applicant the obligation to comply, with other applicable provisions of this code,
the Comprehensive Plan, or any other ordinance or regulation of the City including, but not limited to, regulations
governing construction or implementing the State Environmental Policy Act, the Shoreline Management Act, or
KZC Chapter 95.

10. Conflict. Except with regard to Chapter 83 KZC (Shoreline Management Act), to the extent that any provision or
provisions of this chapter are inconsistent or in conflict with any other provision of the Zoning Code,
Comprehensive Plan or any ordinance or regulation of the City, the provisions of this chapter shall be deemed to
control.

11. Federal Regulatory Requirements. These provisions shall be interpreted and applied in order to comply with the
provisions of federal law. By way of illustration and not limitation, any WSF that has been certified as compliant
with all FCC and other government regulations regarding the human exposure to radio frequency emissions will not
be denied on the basis of RF radiation concerns.

a. WSFs shall be subject to the requirements of this Code to the extent that such requirements:
i. Do not unreasonably discriminate among providers of functionally equivalent services; and
ii. Do not prohibit or have the effect of prohibiting wireless service within the City.

12. Violations. Any person who violates any of the provisions of this chapter shall be subject to the provisions of
Chapter 1.12 KMC, Code Enforcement. In addition to fines, the City shall have the right to seek damages and
injunctive relief for any and all violations of this chapter and all other remedies provided at law or in equity.

117.35 Application Review Process and Appeals
1. An application to site a WSF, or modify an existing WSF, shall be processed according to the table below.

Decision Maker Facility Type

1. Planning Official (a) Eligible Facilities Modifications.

Decision
(b) Collocation of small wireless facility on existing

(Planning Official structure or replacement pole.

issues decision.)
(c) Construction of new structure for small wireless

facility placement.

(d) Collocation of new macro facilities on existing
structure.

Page 5 of 26
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2. Hearing Examiner (a) Construction of new macro facilities on a new tower.

Decision

(Hearing Examiner
holds public hearing
and issues decision.)

2. Challenges to the decision made on a WSF permit application issued pursuant to this Chapter shall be filed in
King County Superior Court or in a court of competent jurisdiction.

117.40 Macro Facility Permit Procedures.

1. Required applications. The Director is authorized to establish application forms to gather the information
required by City ordinances from applicants.

a.

Franchise. If any portion of the applicant’s facilities are to be located in the right-of-way, the applicant
shall apply for, and receive, a franchise consistent with KMC Title 26. An applicant with a franchise
for the deployment of macro facilities in the City may apply directly for a macro facility permit and
related approvals.

Macro Facility Permit. The applicant shall submit a macro facility permit application consistent with
117.40(2). Prior to the issuance of a macro facility permit, the applicant shall pay a permit fee as set
forth in the City’s fee schedule, or the actual costs incurred by the City in reviewing such permit
application.

Associated Permit(s) and Checklist(s). Any application for a macro facility permit which contains an
element which is not categorically exempt from SEPA review shall simultaneously apply under
Chapter 43.21C RCW and KMC 24.02. Further, any application proposing a macro facility in a
shoreline area (pursuant to Chapter 83 KZC), a landslide hazard area (pursuant to Chapter 85 KZC), or
a critical area (pursuant to Chapter 90 KZC) shall indicate why the application is exempt or comply
with the review processes in such codes.

License Agreements. An applicant who desires to attach a macro facility, or any associated equipment,
on City property, at a specific site in the right-of-way, or to any structure owned by the City shall
include an application for a license agreement or site-specific agreement as a component of its
application. Master license agreements, including for access to multiple City-owned poles or for public
property, or City-owned structures outside the right-of-way, shall be submitted to the City Council for
approval. Site-specific agreements for the use of a specific City-owned pole or for a specific location
inside the right-of-way shall be submitted to the Director for approval.

2. Macro facility application requirements.

a. A pre-application meeting is encouraged prior to submitting an application for a macro facility permit.

b. The following information shall be provided by all applicants for a macro facility permit:

1) The name, address, phone number and authorized signature on behalf of the applicant;

2) If the proposed site is not owned by the City, the name, address and phone number of the owner
and a signed document or lease confirming that the applicant has the owner’s permission to apply
for permits to construct the macro facility;

3) A statement identifying the nature and operation of the macro facility;

4) In proposing a macro facility in a particular location, the applicant shall analyze the feasibility of
locating the proposed macro facility in each of the higher priority locations established in KZC
117.45 and document, to the City’s satisfaction, why locating the macro facility in each higher
priority location and/or zone is not being proposed.

Page 6 of 26
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5) A vicinity sketch showing the relationship of the proposed use to existing streets, structures and
surrounding land uses, and the location of any nearby bodies of water, wetlands, critical areas or
other significant natural or manmade features;

6) Construction drawings as well as a plan of the proposed use showing proposed streets, structures,
land uses, open spaces, parking areas, fencing, pedestrian paths and trails, buffers, and
landscaping, along with text identifying the proposed use(s) of each structure or area included on
the plan;

7) Photo simulations of the proposed macro facility from public rights-of-way, public properties and
affected residentially zoned properties. Photo simulations shall include all cable, conduit and/or
ground-mounted equipment necessary for and intended for use in the deployment regardless of
whether the additional facilities are to be constructed by a third party;

8) A sworn affidavit signed by an RF engineer with knowledge of the proposed project affirming that
the macro facility will be compliant with all FCC and other governmental regulations in
connection with human exposure to radio frequency emissions for every frequency at which the
facility will operate. If facilities that generate RF radiation necessary to the macro facility are to be
provided by a third party, then the permit shall be conditioned on an RF certification showing the
cumulative impact of the RF emissions on the entire installation;

9) A notarized letter signed by the applicant stating that the WSF will comply with all applicable
federal and state laws, including specifically FCC and FAA regulations, and all City codes;

10) If not proposing a collocation, then documentation showing that the applicant has made a
reasonable attempt to find a collocation site acceptable to engineering standards and that co-
locating was not technically feasible or that it posed a physical problem;

11) Information sufficient to establish compliance with KZC 117.45 through 117.55.

12) When ground disturbance is proposed, any tree disturbance shall be subject to the provisions of
KZC Chapter 95.

13) The City may require a bond or other suitable performance security pursuant to Chapter 175 KZC
to cover the costs of removal of the macro facility.

14) Such additional information as deemed necessary by the Director for proper review of the
application, and which is sufficient to enable the decision maker to make a fully informed decision
pursuant to the requirements of this Chapter.

3. Macro facility permit review procedures.

a.

Completeness. An application for a macro facility is not complete until the applicant has submitted all the
applicable items required by KZC 117.40(2) and to the extent relevant, has submitted all the applicable
items in KZC 117.40(1) and the City has confirmed that the application is complete.

Public Notice. Applications for macro facilities on new towers shall be noticed in accordance with KZC
Section 150.30.

Review. Macro facility applications will be reviewed in accordance with the table in KZC 117.35.
Applications will be reviewed for conformance with the application requirements in this Chapter and
specifically the review criteria in KZC 117.40(4) to determine whether the application is consistent with
this Chapter.

Decision. The decision maker, established by KMC 117.35, shall issue a decision on the application. The
decision maker may grant a permit, grant the permit with conditions pursuant to this chapter and the code,
or deny the permit.

1) Any condition reasonably required to enable the proposed use to meet the standards of this chapter
and code may be imposed.

2) If no reasonable condition(s) can be imposed that ensure the application meets such requirements,
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the application shall be denied.

3) The decision maker’s decision is final.

Macro facility permit review criteria.

a.

No application for a macro facility may be approved unless all of the following criteria, as applicable, are
satisfied:

1) The proposed use will be served by adequate public facilities including roads, and fire protection.

2) The proposed use will not be materially detrimental to the public health, safety and welfare.

3) The proposed use complies with this Chapter and all other applicable provisions of this code.
The decision maker shall review the application for conformance with the following criteria:

1) Compliance with prioritized locations pursuant to KZC 117.45.

2) Compliance with design standards pursuant to KZC 117.50 and 117.55.

Macro facility permit conditions.

The permittee shall comply with all of the requirements within the macro facility permit.

The permittee shall allow co-location of proposed macro facilities on the permittee’s site, unless the
permittee demonstrates that co-location will impair the technical operation of the existing macro facilities
to a substantial degree.

The permittee shall notify the City of any sale, transfer, assignment of a macro facility within sixty (60)
days of such event.

All installations of macro facilities shall comply with any governing construction or electrical code
including the National Electrical Safety Code, the National FElectric Code or state electrical code, as
applicable.

The permittee is responsible for providing or arranging for electricity to macro facility. Any third-party
utility providing such electricity shall obtain all required permits from the City prior to constructing their
facilities, and obtain a franchise if operating in the rights-of-way.

The permittee is responsible for providing transport connectivity (i.e. fiber) to macro facilities. Any third-
party utility providing such transport connectivity shall obtain all required permits from the City prior to
constructing their facilities, and obtain a franchise if operating in the rights-of-way.

A macro facility permit issued under this chapter shall be substantially implemented within 12 months from
the date of final approval or the permit shall expire. The permittee may request one (1) extension to be
limited to twelve (12) months, if the applicant cannot construct the macro facility within the original 12-
month period.

The permittee shall maintain the macro facilities in safe and working condition. The permittee shall be
responsible for the removal of any graffiti or other vandalism and shall keep the site neat and orderly,
including but not limited to following any maintenance or modifications on the site.

All macro facilities shall meet current standards and regulations of the FAA, the FCC and any other agency
of the federal government with the authority to regulate macro facilities. If such standards and regulations
are changed, the owners of the macro facilities shall bring such facility into compliance with such changes
in accordance with the compliance deadlines and requirements of such changes. Failure to bring macro
facilities into compliance shall constitute grounds for the removal of the macro facility at the owner’s
expense. If, upon inspection, the City concludes that a macro facility fails to comply with such regulations
and standards and constitutes a danger to persons or property, then, upon notice being provided to the
owner of the macro facility, the macro facility owner shall have 30 days to bring such facility into
compliance with such standards and regulations. If the macro facility owner fails to bring the macro facility

Page 8 of 26
13



ATTACHMENT 1

PROPOSED TO REPLACE CURRENT CODE

into compliance within said 30 days, the City may remove such facility at the macro facility owner’s
expense.

117.45 Macro Facility Location Hierarchy.

1. Macro facilities shall be located in the following prioritized order of preference:

a.

b.

Collocated on existing macro facility.
Located on existing or replacement structures or buildings located in nonresidential zones.

Located on existing or replacement structures or buildings in residential zones not used for single-family
residential uses (e.g. religious facility or public facility).

New tower proposed in a nonresidential zone, where the sole purpose is for wireless communication
facilities. Said tower shall be the minimum height necessary to serve the target area but in no event may it
exceed the height requirements of the underlying zoning district by more than ten (10) feet; however, the
tower shall be designed to allow extensions to accommodate the future collocation of additional antennas
and support equipment. Further, the tower shall comply with the setback requirements of the commercial or
business zone districts, as applicable. In no case shall the tower be of a height that requires illumination by
the Federal Aviation Administration (FAA).

New tower proposed in a residential zone, where the sole purpose is for wireless communications, but only
if the applicant can establish that the tower cannot be collocated on an existing structure. Further, the
proposed tower shall be no higher than the minimum height necessary to serve the target area but in no
event may it exceed the height requirements of the underlying zoning district by more than ten (10) feet;
however, the structure shall be designed to allow extensions to accommodate the future collocation of
additional antennas and support equipment. In no case shall the antenna be of a height that requires
illumination by the FAA.

117.50 Macro Facility Design Standards

1. Context. The location and design of a macro facility shall consider its visual and physical impact on the
surrounding neighborhood and shall, to the extent feasible, reflect the context within which it is located.

2. Design Compatibility. Macro facilities shall be architecturally compatible with the surrounding buildings and
land uses or otherwise integrated, through location, design, and/or concealment technology, to blend in with the
existing characteristics of the site and streetscape to the maximum extent practical. External projections from the
structure shall be limited to the greatest extent technically feasible.

3. Concealment Technology. Macro facilities shall be screened or camouflaged employing the best available
technology, such as compatible materials, location, color, hollow flagpoles, and other concealment technology to
minimize visibility of the facility from public streets and residential properties:

a.

Macro facilities shall be designed and placed or installed on a site in a manner that takes maximum
advantage of existing trees, mature vegetation, and structures by:

1) Using existing site features to screen the macro facility from prevalent views; and

2) Using existing or new site features as a background in a way that the macro facility blends into the
background.

Antennas mounted to a wall of an existing building shall be flush to the wall and not project above the wall
on which it is mounted.

To the greatest extent technically feasible, cable and/or conduit shall be routed through the inside of any
new structure. Where this is not technically feasible, or where such routing would result in a structure of a
substantially different design or substantially greater diameter than that of other similar structures in the
vicinity or would otherwise appear out of context with its surroundings, the City may allow or require that
the cable or conduit be placed on the outside of the structure. The outside cable or conduit shall be the color
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of the structure, and the City may require that the cable be placed in conduit.

As a condition of permit approval, the City may require the applicant to supplement existing trees and
mature vegetation to screen the facility. Additionally, a greenbelt easement, on a form approved by the City
and recorded with King County Auditor’s Office, may be required to ensure permanent retention of the
surrounding trees. The greenbelt easement shall be the minimum necessary to provide screening and may
be removed at the landowner’s request in the event the macro facility is removed.

A macro facility shall be painted either in a nonreflective color or in a color scheme appropriate to the
background against which the macro facility would be viewed from a majority of points within its
viewshed, and in either case the color shall be approved by the City as part of permit approval.

Macro facilities may be subject to additional screening requirements by the Director to mitigate visual
impacts to adjoining properties or public right-of-way as determined by site-specific conditions.

Alternative measures for concealment may be proposed by the applicant and approved by the City, if the
City determines through the applicable review process that the alternative measures will be at least as
effective in concealing the macro facility as the measures required above.

4. Setbacks. The following regulations apply, except for macro facilities located in right-of-way:

a.

New towers in any zone shall be set back a minimum of 20 feet from any property line, plus an additional
one-half (1/2) foot for each foot of tower height above 40 feet (e.g., if the tower is 40 feet in height, the
setback will be 20 feet from any property line; if the tower is 50 feet in height, the setback shall be 25 feet
from any property line).

Replacement structures intended to accommodate a macro facility shall be set back a distance equal to or
greater than the setback of the original structure from any property line adjacent to or across the street from
a residential use or residential zone; and the lesser of 10 feet or the distance of the original structure from
any property line adjacent to or across the street from all other uses or zones.

5. Tower Height. The applicant shall demonstrate that the tower is the minimum height required to function
satisfactorily.

a.

Tower height shall not exceed 40 feet in residential zones, as measured from the average building elevation
at the tower base to the highest point of the tower, antenna, or other physical feature attached to or
supported by the tower.

The City reserves the right to approve an increase to the height of towers in residential zones if a denial of
the proposed tower would be in violation of the 1996 Telecommunications Act, as determined by the
Director using the following test: Would denial of the application effectively prohibit the provision of
service in violation of 47 USC 253 and/or 332?

6. Antenna heights. Antennas mounted to an existing, replacement, or new pole shall be subject to the following

height limits:
a. Inany zone, 15 feet above the top of a pole not used to convey electrical service;
b. Inaresidential zone, 15 feet above the electrical distribution or transmission conductor (as opposed to top
of pole) if the pole is used to convey electrical service; and
¢. Inanonresidential zone, 15 feet above an electrical distribution conductor or 21 feet above an electrical

transmission conductor (as opposed to top of pole) if the pole is used to convey electrical service.

7. Antennas on structures other than poles. Antennas mounted to structures other than poles shall conform to the
following:

a.

b.

Antennas may be attached to the sides, parapets, mechanical penthouses, or similar elements, of buildings,
subject to the limitations of this chapter.

Antenna height is measured above the primary roof surface, not from the parapet or from the average
building elevation of the building, mechanical equipment enclosure, or water reservoir. For structures that
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have multiple roof planes or elevations, the antenna height shall be measured from the roof elevation to
which the antenna is attached.

c. No antennas may be mounted on roofs or project above the roofline. The “roofline” of a water reservoir that
incorporates a curved roof shall be the point at which the vertical wall of the water reservoir ends and the
curvature of the roof begins.

d. Antennas may be attached to an existing conforming mechanical equipment enclosure or stair or elevator
penthouse or similar rooftop appurtenance which projects above the roof of the building, but may not
project any higher than the enclosure. Antennas may also be allowed on safety railings located at the
roofline of a water reservoir; provided, that the antennas do not extend above the safety railing.

e. Roof-mounted antennas shall be set back from the edge of the roof a distance equal to 100 percent of
antenna height.

f. Roof-mounted antennas shall be consolidated and centered in the roof to the maximum extent feasible rather
than scattered.

g. Except for macro facilities installed in an existing rooftop penthouse, macro facilities shall occupy no more
than 10 percent of the total roof area of a building. Rooftop conduit shall be excluded from this calculation.

h. Building parapets or other architectural features, including rooftop mechanical equipment enclosures, stair
or elevator penthouses, or similar rooftop appurtenances, shall not be increased in size or height solely for
the purpose of facilitating the attachment of macro facilities.

8. Designated Historic Community Landmarks.

a. Applications for macro facilities on buildings, structures, or objects designated in Table CC-1 List A and B
located in the Historic Resources section of the Community Character Element in the Comprehensive Plan
shall be subject to the provisions of this chapter. The City shall notify the King County Historic
Preservation Office in order to provide an opportunity for comments and recommendation on the
application. The recommendation will be considered when making a decision on the application.

b. Applications for macro facilities on properties designated in Table CC-1 only as historic sites shall be
reviewed subject to the provisions of this chapter and pursuant to the notification and consideration
requirements in subsection (8)(a) of this section. Other macro facility applications on designated site-only
properties are subject to the provisions of this chapter but do not require the notification and consideration
requirements in subsection (8)(a) of this section.

9. Support Wires. No guy or other support wires shall be used in connection with antennas, antenna arrays or
support structures except when required by construction codes adopted by the City.

10. Lights, Signals and Signs. No signals, lights or signs shall be permitted on towers unless required by the FCC
or the FAA.

11. Noise. The installation and operation of macro facilities shall comply with the noise standards set forth in KZC
115.95. Equipment enclosures shall be oriented so that exhaust ports or outlets are pointed away from properties that
may be impacted by noise. The City may require an assessment of noise after operation begins and remediation if
the noise levels created are not within the prescribed limits. Cumulative noise impacts will be measured in cases
where there is more than one (1) equipment structure.

13.  Equipment and Equipment Enclosures. Equipment and equipment enclosures shall conform to the following
standards:

a. Maximum Size in Residential Zones. Equipment enclosures shall not exceed five (5) feet in height.
Equipment enclosures shall not exceed 125 square feet each. These limitations shall apply to each
individual equipment structure and enclosure; provided, that equipment enclosures that are fully contained
within a legally established building that houses or is accessory to a principal permitted use shall not be
subject to these limitations.
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b. Maximum Size in Nonresidential Zones. Gross floor area of equipment enclosures shall be the
minimum necessary but not greater than 240 square feet. Additionally:

1) Maximum height for ground-mounted equipment enclosures may not exceed 10 feet above
finished grade.

2) Maximum height of rooftop mounted equipment enclosures shall be reviewed as rooftop
appurtenances subject to KZC 115.120.

3) These limitations shall not apply to equipment enclosures that are fully contained within a
building that houses or is accessory to a principal permitted use and that satisfies the dimensional
regulations of the underlying zone.

c. Equipment Enclosures Located in Right-of-Way
1) Equipment enclosures shall be placed underground if technically feasible.

2) If permitted above ground, equipment enclosures shall not exceed a height of 30 inches. If
mounted on poles, said enclosures shall comply with subsection (6) of this section.

3) The Planning Official may increase the 30-inch height limitation for ground-mounted equipment
structures to a maximum of 66 inches, if:

i) The height increase is required by the serving electrical utility; and

ii) No feasible alternative exists for reducing the height of the structure; and
iii) Concealment measures are employed; and

iv) The height increase will not adversely impact the neighborhood or the City.

d. Setbacks. Ground-mounted equipment enclosures over 30 inches in height shall be set back at least 10
feet from all property lines; provided, that equipment enclosures that are fully contained within a legally
established building that houses or is accessory to a principal permitted use and equipment enclosures
located in the rights-of-way shall not be subject to this setback requirement.

e. Equipment Mounted on Poles or Towers. Electronic and other associated equipment may be mounted
on poles or towers. The location and vertical clearance of such structures shall be reviewed by the Public
Works Department and verified by the underlying utility owner to ensure that the structures will not pose a
hazard to other users of the right-of-way.

f. Equipment Enclosure Compatibility. Equipment enclosures shall be designed to be compatible with the
surrounding area in which they are located. For example, in a residential area, a sloped roof or wood siding
may be required.

g. Equipment Enclosure Concealment. One (1) or more of the following concealment measures shall be
employed unless the City determines through the applicable review process that alternative measures would
be more appropriate given the contextual setting of the equipment or equipment structure:

1) Locating within a building or building appendage constructed in accordance with all applicable
City codes;

2) Locating on top of a building, with architecturally compatible screening;
3) Locating underground; or

4) Locating above ground with a solid fence and landscaping subject to the limitations of KZC
117.55(3).

117.55 WSF Screening

1. General. Landscaping shall be required to screen and conceal as much of the WSF and any ground-mounted
features, including fencing. The City may allow or require the use of concealment technology, as described in
Sections (3) and (4) of this section, either instead of or in addition to required landscaping, to achieve effective
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concealment. The effectiveness of visual mitigation techniques will be evaluated by the City, taking into
consideration the site as built. If the WSF is mounted on a building, and the equipment enclosure is housed inside
the building, landscaping shall not be required.

2. Existing Vegetation. Existing vegetation shall be preserved or improved, and disturbance of the existing
topography of the site shall be minimized, unless such disturbance will result in less visual impact of the site on the
surrounding area.

3. Buffering. Buffers around the WSF shall be required as follows:
a. Buffering of ground mounted WSF shall be required around the perimeter of the WSF as follows:

1) Provide a 5-foot-wide landscaped strip with one (1) row of trees planted no more than 10 feet apart on
center along the entire length of the buffer, with deciduous trees of 2-inch caliper, minimum, and/or
coniferous trees at least six (6) feet in height, minimum. At least 50 percent of the required trees shall be
evergreen.

2) Living ground covers planted from either 4-inch pots with 12-inch spacing or 1-gallon pots with 18-
inch spacing to cover within two (2) years 60 percent of the land use buffer not needed for viability of the
trees.

b. As an option to the buffering measures described in subsection (3)(a) of this section, the City may approve
or require one (1) or more of the measures provided for below, if the City determines that such measures will
provide effective screening. Such optional measures include, but are not limited to, the following:

1) Walls or solid fencing, of a height at least as high as the equipment it screens, subject to subsection
(4) of this section, Fencing.

2) Architectural features, such as parapets, mechanical penthouses, or building fin walls.

3) Climbing vegetation supported by a structure such as a fence or trellis, of a type and size that will
provide a dense visual barrier at least as high as the equipment it screens within two (2) years from the
time of planting.

4) Screening by the natural topography of the site or the adjoining property or right-of-way.

4. Fencing. Fencing may be allowed or required if it is needed for security purposes, or if it is part of concealment
technology. The use of chain link, plastic, vinyl or wire fencing is prohibited unless it is fully screened from public
view. Landscaping shall be installed on the outside of fences. Fencing installed specifically for the purpose of
screening ground-mounted WSF shall not be taller than necessary to provide appropriate screening.

5. Maintenance. The applicant shall maintain the screening in good condition and shall replace any plants required
by this chapter or approved or required as part of the permit approval that are unhealthy or dead. In the event that
screening is not maintained at the required level, the City, after giving 30 days’ advance written notice to the
provider, may maintain or establish the screening and bill both the landowner and provider for such costs until such
costs are paid in full. The City does not waive its right to pursue code enforcement.

117.60 Eligible Facilities Modifications
1. Applicability. Eligible facilities modifications shall be reviewed pursuant to this section.

2. Definitions. The following definitions shall apply to eligible facilities modifications only as described in this
section and shall not apply throughout this chapter.

a. ‘“Base station”: A structure or equipment at a fixed location that enables FCC-licensed or authorized
wireless communications between user equipment and a communications network. The term does not
encompass a tower as defined herein nor any equipment associated with a tower. Base station includes, without
limitation:
1) Equipment associated with wireless communications services as well as unlicensed wireless services
and fixed wireless services such as microwave backhaul.

2) Radio transceivers, antennas, coaxial or fiber-optic cable, regular and back-up power supplies, and
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comparable equipment, regardless of technological configuration (including distributed antenna
systems (“DAS”) and small wireless facilities).

3) Any structure other than a tower that, at the time the relevant application is filed (with jurisdiction)
under this section, supports or houses equipment described in subsections (2)(a)(1) and (2) of this
section that has been reviewed and approved under the applicable zoning or siting process, or under
another State or local regulatory review process, even if the structure was not built for the sole or
primary purpose of providing that support.

4) The term does not include any structure that, at the time the relevant application is filed with the City
under this section, does not support or house equipment described in subsections (2)(a)(1) and (2) of
this section.

b. “Collocation”: The mounting or installation of transmission equipment on an eligible support structure for
the purpose of transmitting and/or receiving radio frequency signals for communication purposes.

c. “Eligible Facilities Modification”: Any request for modification of an existing tower or base station that
does not substantially change the physical dimensions of such tower or base station, involving:

1) Collocation of new transmission equipment;
2) Removal of transmission equipment; or
3) Replacement of transmission equipment.

e. “Eligible support structure”: Any tower or base station as defined in this section; provided, that it is existing
at the time the relevant application is filed with the City.

f.  “Existing”: A constructed tower or base station if it has been reviewed and approved under the applicable
zoning or siting process, or under another State or local regulatory review process; provided, that a tower that
has not been reviewed and approved because it was not in a zoned area when it was built, but was lawfully
constructed, is existing for purposes of this definition.

g. “Site”: For towers other than towers in the public rights-of-way, the current boundaries of the leased or
owned property surrounding the tower and any access or utility easements currently related to the site, and, for
other eligible support structures, further restricted to that area in proximity to the structure and to other
transmission equipment already deployed on the ground. The current boundaries of a site are the boundaries that
existed as of the date that the original support structure or a modification to that structure was last reviewed and
approved by a State or local government, if the approval of the modification occurred prior to the Spectrum Act
or otherwise outside of the Section 6409(a) process.

h. “Substantial change”: A modification substantially changes the physical dimensions of an eligible support
structure if it meets any of the following criteria:

1) For towers other than towers in the public rights-of-way, it increases the height of the tower by more
than ten (10) percent or by the height of one (1) additional antenna with separation from the nearest
existing antenna, not to exceed twenty (20) feet, whichever is greater; for other eligible support
structures, it increases the height of the structure by more than ten (10) percent or more than ten (10)
feet, whichever is greater.

i. Changes in height should be measured from the original support structure in cases where
deployments are or will be separated horizontally, such as on buildings’ rooftops; in other
circumstances, changes in height should be measured from the dimensions of the tower or
base station, inclusive of originally approved appurtenances and any modifications that
were approved prior to the passage of the Spectrum Act.

il. The separation of antennas is measured by the distance from the top of the existing
antennas to the bottom of the new antennas.

2) For towers other than towers in the public rights-of-way, it involves adding an appurtenance to the
body of the tower that would protrude from the edge of the tower more than ten (10) feet, or more than
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the width of the tower structure at the level of the appurtenance, whichever is greater; for other eligible
support structures, it involves adding an appurtenance to the body of the structure that would protrude
from the edge of the structure by more than six (6) feet;

3) For any eligible support structure, it involves installation of more than the standard number of new
equipment cabinets for the technology involved, but not to exceed four (4) cabinets; or, for towers in
the public streets and base stations, it involves installation of any new equipment cabinets on the
ground if there are no preexisting ground cabinets associated with the structure, or else involves
installation of ground cabinets that are more than ten (10) percent larger in height or overall volume
than any other ground cabinets associated with the structure;

4) It entails any excavation or deployment outside the current site, except that, for towers other than
towers in the public rights-of-way, it entails any excavation or deployment of transmission equipment
outside of the current site by more than 30 feet in any direction. The site boundary from which the 30
feet is measured excludes any access or utility easements currently related to the site;

5) It would defeat the concealment elements of the eligible support structure; or

6) It does not comply with conditions associated with the siting approval of the construction or
modification of the eligible support structure or base station equipment; provided, however, that this
limitation does not apply to any modification that is noncompliant only in a manner that would not
exceed the thresholds identified above.

1. “Tower”: Any structure built for the sole or primary purpose of supporting any FCC-licensed or authorized
antennas and their associated facilities, including structures that are constructed for wireless communications
services including, but not limited to, private, broadcast, and public safety services, as well as unlicensed
wireless services and fixes wireless services such as microwave backhaul and the associated site.

j. “Transmission equipment”: Equipment that facilitates transmission for any FCC-licensed or authorized
wireless communication service, including, but not limited to, radio transceivers, antennas, coaxial or fiber-
optic cable, and regular and backup power supply. The term includes equipment associated with wireless
communications services including, but not limited to, private, broadcast, and public safety services, as well as
unlicensed wireless services and fixed wireless services such as microwave backhaul.

3. Application. The City shall prepare and make publicly available an application form which shall be limited to
the information necessary for the City to consider whether an application is an eligible facilities modification. The
application shall expressly include payment of the applicable permit fee.

4. Type of Review. Upon receipt of an application for an eligible facilities modification pursuant to this chapter,
the Director shall review such application to determine whether the application qualifies as an eligible facilities
modification.

5. Time Frame for Review. Within sixty days of the date on which an applicant submits an application seeking
approval under this chapter, the Director shall approve the application unless it determines that the application is not
covered by KZC 117.60.

6. Tolling of the Time Frame for Review. The sixty-day review period begins to run when the application is filed
with the City, and may be tolled only by mutual agreement by the Director and the applicant, or in cases where the
Director determines that the application is incomplete. The time frame for review of an eligible facilities
modification is not tolled by a moratorium on the review of applications.

a. To toll the time frame for incompleteness, the Director shall provide written notice to the applicant within
thirty days of receipt of the application, clearly and specifically delineating all missing documents and/or
information required in the application.

b. The time frame for review begins running again when the applicant makes a supplemental submission in
response to the City’s notice of incompleteness.

c. Following a supplemental submission, the Director will notify the applicant within ten days that the
supplemental submission did not provide the information identified in the original notice delineating missing
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information. The time frame is tolled in the case of second or subsequent notices pursuant to the procedures
identified in this subsection. Second or subsequent notices of incompleteness may not specify missing
documents or information that was not delineated in the original notice of incompleteness.

7. Determination That Application Is Not an Eligible Facilities Modification. If the Director determines that the
applicant’s request does not qualify as an eligible facilities modification, the Director shall deny the application. In
the alternative, to the extent additional information is necessary, the Director may request such information from the
applicant to evaluate the application under other provisions of this chapter and applicable law.

8. Failure to Act. In the event the Director fails to approve or deny a request for an eligible facilities modification
within the time frame for review (accounting for any tolling), the request shall be deemed granted. The deemed
grant of the eligible facilities modification does not become effective until the applicant notifies the Director in
writing after the review period has expired (accounting for any tolling) that the application has been deemed

granted.

117.65 Small Wireless Facility Permit Procedures.

1. Required Applications. The Director is authorized to establish franchise and other application forms to gather
the information required by this Chapter.

a.

Franchise. If any portion of the applicant’s facilities are to be located in the City’s right-of-way, the
applicant shall apply for, and receive approval of, a franchise, consistent with the requirements in
KMC Title 26. An application for a franchise may be submitted concurrently with an application for
small wireless facility permit(s).

Small Wireless Facility Permit. The applicant shall submit a small wireless facility permit application
and associated components as required by KZC 117.65(2). Prior to the issuance of the small wireless
facility permit, the applicant shall pay the permit fee as set forth in the fee schedule, or the actual costs
incurred by the City in reviewing such permit application. If the applicant desires to locate outside the
rights-of-way, or has already obtained a franchise to deploy inside the rights-of-way, the applicant may
apply directly for a small wireless facility permit.

Associated Application(s) and Checklist(s). Any application for a small wireless permit which
contains an element which is not categorically exempt from SEPA review shall simultaneously apply
under Chapter 43.21C RCW and KMC 24.02. Further, any application proposing small wireless
facilities in a shoreline area (pursuant to Chapter 83 KZC) or a critical area (pursuant to Chapter 90
KZC) or a landslide hazard area (pursuant to Chapter 85 KZC) shall indicate why the application is
exempt or comply with the review processes in such codes. Applications for small wireless facilities on
new poles shall comply with the requirements in KZC 117.85.

License Agreements. An applicant who desires to attach a small wireless facility or any associated
equipment, on City property, at a specific site in the right-of-way, or to any structure owned by the
City shall include an application for a license agreement or site-specific agreement as a component of
its application. Master license agreements, including for access to multiple City-owned poles or for
public property, or City-owned structures outside the right-of-way, shall be submitted to the City
Council for approval. Site-specific agreements for the use of a specific City-owned pole or for a
specific location inside the right-of-way shall be submitted to the Director for approval.

2. Application Requirements. The following information shall be provided by all applicants for a small wireless

permit:

a.

The application shall provide specific locational information including GIS coordinates of all proposed
small wireless facilities and specify where the small wireless facilities will utilize existing, replacement
or new poles, towers, existing buildings and/or other structures. Ground mounted equipment, conduit,
junction boxes and fiber and electrical connections necessary for and intended for use in the
deployment shall also be specified regardless of whether the additional facilities are to be constructed
by the applicant or leased from a third party. Detailed schematics and visual renderings of the small
wireless facilities, including engineering and design standards, shall be provided by the applicant. The
application shall have sufficient detail to identify:
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i. The location of overhead and underground public utility, telecommunication, cable, water,
adjacent lighting, sewer drainage and other lines and equipment within 100 feet of the
proposed project area (which the project area shall include the location of the fiber source and
power source). Further, the applicant shall include all existing and proposed improvements
related to the proposed location, including but not limited to poles, driveways, ADA ramps,
equipment cabinets, street trees and structures within 100 feet of the proposed project area;

ii. The specific trees, structures, improvements, facilities, lines and equipment, and obstructions,
if any, that applicant proposes to temporarily or permanently remove or relocate and a
landscape plan, in compliance with Chapter 95 KZC, for protecting, trimming, removing,
replacing, and restoring any trees or areas to be disturbed during construction.

iii. Compliance with the siting and aesthetic requirements of KZC 117.80 and KZC 117.85, as
applicable.

iv. The applicant shall show written approval from the owner of any pole or structure for the
installation of its small wireless facilities on such pole or structure. To the extent that the pole
or structure is not owned by the property owner, the applicant shall demonstrate in writing
that they have authority from the real property owner to obtain permits to install the small
wireless facility on the pole or structure. Such written approval shall include approval of the
specific pole, engineering and design standards from the pole owner, unless the pole owner is
the City. Submission of the lease agreement between the owner and the applicant is not
required. For City-owned poles or structures, or property (inside or outside the rights-of-way),
the applicant shall obtain a license agreement from the City prior to or concurrent with the
small wireless permit application and shall submit as part of the application the information
required in the license application for the City to evaluate the usage of a specific pole,
structure or site.

v. If the application is for a new or a replacement light pole, then the applicant shall provide a
photometric analysis.

b. The applicant can batch multiple small wireless facility sites in one application. The applicant is
encouraged to batch the small wireless facility sites within an application in a contiguous service area.

c. The applicant shall submit a sworn affidavit signed by an RF Engineer with knowledge of the proposed
project affirming that the small wireless facilities will be compliant with all FCC and other
governmental regulations in connection with human exposure to radio frequency emissions for every
frequency at which the small wireless facility will operate. If facilities which generate RF radiation
necessary to the small wireless facility are to be provided by a third party, then the small wireless
permit shall be conditioned on an RF Certification showing the cumulative impact of the RF emissions
on the entire installation. The applicant may provide one emissions report for the entire small wireless
deployment if the applicant is using the same small wireless facility configuration for all installations
within that batch or may submit one emissions report for each subgroup installation identified in the
batch.

d. The applicant shall provide proof of FCC and other regulatory approvals required to provide the
service(s) or utilize the technologies sought to be installed, to the extent applicable.

e. A professional engineer licensed by the State of Washington shall certify in writing, over his or her
seal, that both construction plans and final construction of the small wireless facilities and structure or
pole and foundation are designed to reasonably withstand wind and seismic loads as established by the
International Building Code. The building official may accept alternative forms of the structural
approval if the review and calculations are conducted by another agency, such as the pole owner.

f.  The small wireless facility permit shall include those elements that are typically contained in the right-
of-way work permit pursuant to KMC Title 26 including a traffic control plan, to allow the applicant to
proceed with the build-out of the small wireless facilities.
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g. Recognizing that small wireless facility technology is rapidly evolving, the City is authorized to adopt
and publish standards for the structural safety of City-owned structures.

3. Application Review Procedures. The following provisions relate to review of applications for a small wireless
facility permit:

a. General provisions.

i. An application for a small wireless facility is not complete until the applicant has submitted
all the items required by KZC 117.65(2) and, to the extent relevant, has submitted all the
applicable items in KZC 117.65(1) and the City has confirmed that the application is
complete. Grantees with a valid franchise for small wireless facilities may apply for a small
wireless permit for the initial or additional placement of small wireless facilities at any time
subject to the commencement of a new completeness review time period for permit
processing.

ii. In any zone, upon application for a small wireless permit, the City will permit small wireless
deployment on existing or replacement utility poles conforming to the City’s generally
applicable development and design and concealment standards.

iii. Vertical clearance shall be reviewed by the Public Works Official to ensure that the small
wireless facilities will not pose a hazard to other users of the right-of-way.

iv. Small wireless facilities may not encroach onto or over private property or property outside of
the right-of-way without the property owner’s express written consent.

b. Eligible Facilities Requests. Small wireless facility may be expanded pursuant to an eligible facility
request under KZC 117.60 so long as the expansion:

i. does not defeat concealment elements specifically designated as stealth techniques,

ii. incorporates the aesthetic elements required as conditions of approval set forth in the original
small wireless facility approval in a manner consistent with the rights granted an eligible
facility, and

iii. does not exceed the conditions of a small wireless facility as defined by 47 CFR 1.6002(1).

b. Review of Facilities. Review of the site locations proposed by the applicant shall be governed by the
provisions of 47 USC 253 and 47 USC 332 and other applicable statutes, regulations and case law.

c. Withdrawal. Any applicant may withdraw an application submitted at any time, provided the withdrawal is
in writing and signed by all persons who signed the original application or their successors in interest.
When a withdrawal is received, the application shall be deemed null and void. If such withdrawal occurs
prior to the Director’s decision, then reimbursement of fees submitted in association with said application
shall be prorated to withhold the amount of City costs incurred in processing the application prior to time of
withdrawal. If such withdrawal is not accomplished prior to the Director’s decision, there shall be no
refund of all or any portion of such fee.

d. Supplemental Information. If the requested supplemental information is not submitted by the applicant
within ninety (90) days of notice by the Director, the application file shall be closed, unless an extension
period has been approved by the Director.

e. Final Decision. The decision maker shall review and make a determination on all applications to site small
wireless facilities, consistent with this chapter as well as other applicable code provisions. The decision
maker’s decision shall be final. Denial of one or more wireless facility locations within a submission
described in this section shall not be the sole basis for denial of other locations or applicant’s entire
application for wireless facilities.

4. Permit Conditions.

a. The permittee shall comply with all of the requirements and conditions of the small wireless permit.
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Governing construction or electrical code. All installations of small wireless facilities shall comply with all
applicable governing construction and/or electrical codes including the National Electrical Safety Code, the
National Electric Code or state electrical code, as applicable.

Electrical connection. The permittee is responsible for providing or arranging for electricity to small
wireless facilities. Any third-party utility providing such electricity shall obtain all required permits from
the City prior to constructing their facilities, and obtain a franchise if operating in the rights-of-way.

Transport/telecommunications connection.  The permittee is responsible for providing transport
connectivity (i.e. fiber) to small wireless facilities. Any third-party utility providing such transport
connectivity shall obtain all required permits from the City prior to constructing their facilities, and obtain a
franchise if operating in the rights-of-way.

Post-Construction as-builts. Upon request, the permittee shall provide the City with as-builts of the small
wireless facilities within thirty (30) days after construction of the small wireless facility, demonstrating
compliance with the permit and site photographs.

Permit time limit. Construction of the small wireless facility shall be completed within twelve (12) months
after the approval date by the City. The permittee may request one (1) extension to be limited to six (6)
months.

Site safety and maintenance. The permittee shall maintain the small wireless facilities in safe and working
condition. The permittee shall be responsible for the immediate removal of any graffiti or other vandalism
and shall keep the site neat and orderly, including but not limited to following any maintenance or
modifications on the site.

Operational activity. The grantee shall commence operation of the small wireless facility no later than six
(6) months after installation and may request one (1) extension for an additional six (6) month period if
grantee can show that such operational activity is delayed due to inability to connect to electrical or
backhaul facilities.

Modifications. If a grantee desires to make a modification to an existing small wireless facility, including
but not limited to expanding or changing the antenna type, increasing the equipment enclosure, placing
additional pole-mounted or ground-mounted equipment, or modifying the concealment elements, then the
applicant shall apply for a small wireless facility permit.

Exceptions to modifications. A small wireless facility permit shall not be required for routine maintenance
and repair of a small wireless facility within the rights-of-way, or the replacement of an antenna or
equipment of similar size, weight, and height, provided that such replacement does not defeat the
concealment elements, designated as stealth techniques, used in the original deployment of the small
wireless facility, does not impact the structural integrity of the pole, and does not require pole replacement.
Further, a small wireless facility permit shall not be required for replacing equipment within the equipment
enclosure or reconfiguration of fiber or power to the small wireless facility. A right-of-way work permit
may be required for such routine maintenance, repair or replacement consistent with KMC Title 26.

117.70 Small Wireless Facility Permit — Consolidated.

1.

The issuance of a small wireless permit grants authority to construct small wireless facilities in the rights-of-
way in a consolidated manner to allow the applicant, in most situations, to avoid the need to seek duplicative
approval by multiple departments. The issuance of a small wireless facility permit shall be governed by the time
limits established by federal law for small wireless facilities.

The general standards applicable to the use of the rights-of-way described in KMC Title 26 shall apply to all
small wireless facility permits.

117.75 Small Wireless Facilities Design and Concealment Standards.

1.

General Provisions.

a.

In the event power is later undergrounded in an area where small wireless communication facilities are

located above ground on utility poles supporting such power lines, the small wireless communication facilities
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shall be removed and may be replaced with a facility meeting the design standards for new poles in KZC
117.85.

b. Ground mounted equipment in the right-of-way is prohibited, unless the applicant can demonstrate that
pole mounted, completely concealed within the pole, or undergrounded equipment is technically infeasible. If
ground mounted equipment is necessary, then the applicant shall submit a concealment element plan.
Generators located in the right-of-way are prohibited.

c. Small wireless facilities are not permitted on traffic signal poles.

d. Replacement poles and new poles shall comply with the ADA, City construction and sidewalk clearance
standards, City ordinance, and state and federal laws and regulations in order to provide a clear and safe passage
within the right-of-way. Further, the location of any replacement or new pole shall: be physically possible;
comply with applicable traffic warrants; not interfere with utility or safety fixtures (e.g., fire hydrants, traffic
control devices); and not adversely affect the public welfare, health or safety.

e. Replacement poles shall be located in accordance with the City of Kirkland Department of Public Works
Pre-Approved Plans, Policy G-6: Utility Policy.

f.  No signage, message or identification other than the manufacturer’s identification or identification required
by governing law is allowed to be portrayed on any antenna or equipment enclosure or on the pole. Any
permitted signage shall be located either on the equipment enclosures or in the location required by law and be
of the minimum size necessary to achieve the intended or required purpose (no larger than 4x6 inches unless
required by law).

g. Antennas and related equipment shall not be illuminated except for security reasons, required by a federal
or state authority, or unless approved as part of a concealment element plan.

h. Side arm mounts for antennas or equipment shall be the minimum extension necessary and the inside edge
of the antenna may be no more than twelve (12) inches from the surface of the pole.

i.  The preferred location of a small wireless facility on a pole is the location with the least visual impact.

j- No equipment shall be operated so as to produce noise in violation of KZC 115.95 and Chapter 173-WAC,
Maximum Environmental Noise Level.

j-  Antennas, equipment enclosures, and ancillary equipment, conduit and cable, shall not dominate the
structure or pole upon which they are attached and be mounted as close to the structure or pole as possible.

k. Except for locations in the right-of-way, small wireless facilities are prohibited on any property containing a
residential use in the low-density residential zones; provided that where small wireless facilities are intended to
be located more than 400 feet from a right-of-way and within an access easement over residential property, the
location may be allowed if:

1) the applicant affirms that they have received an access easement from the property owner to locate the
facility in the desired location; and

2) the property owner where the facility will be installed has authority to grant such permission to locate
the facility and related equipment at the designated location pursuant to the terms of the access easement;
and

3) the installation is allowed by, and consistent with, the access easement; and
4) such installation will not frustrate the purpose of the easement or create any access or safety issue, and

5) such installation shall be in compliance with all applicable land use regulations such as, but not limited
to, setback requirements.

1. The City may consider the cumulative visual effects of small wireless facilities mounted on poles within
the right-of-way when assessing proposed siting locations so as to not adversely affect the visual character of

Page 20 of 26
25



2.

ATTACHMENT 1

PROPOSED TO REPLACE CURRENT CODE

the City. This provision shall not be applied to limit the number of permits issued when no alternative sites are
reasonably available nor to impose a technological requirement on the applicant.

m. These design standards are intended to be used solely for the purpose of concealment and siting. Nothing
herein shall be interpreted or applied in a manner which dictates the use of a particular technology. When strict
application of these requirements would unreasonably impair the function of the technology chosen by the
applicant, alternative forms of concealment or deployment may be permitted which provide similar or greater
protections of the streetscape.

Small wireless facilities attached to existing, or replacement non-wooden poles located inside or outside the

right-of-way shall conform to the following design criteria:

a.  Upon adoption of a city standard for small wireless facility pole design(s) within the City’s Engineering,
Design, and Construction Manual, an applicant shall first consider using or modifying the standard pole design
to accommodate its small wireless facility without substantially changing the outward visual and aesthetic
character of the design. The applicant, upon a showing that use or modification of the standard pole design is
either technically or physically infeasible, or that the modified pole design will not comply with the City’s
ADA, sidewalk clearance requirements and/or would violate electrical or other safety standards, may deviate
from the adopted standard pole design and use the design standards as further described in KZC 117.85.

b. The applicant shall minimize to the extent possible the antenna and equipment space and shall use the
smallest enclosure technically necessary to fit the equipment and antennas. The antennas and equipment shall be
located using the following methods:

1) Concealed completely within the pole or pole base. Antennas and the associated equipment enclosures
(including disconnect switches and other appurtenant devices) shall be fully concealed within the pole,
unless such concealment is otherwise technically infeasible, or is incompatible with the pole design. If
within the pole base, the base shall meet the ADA requirements and not impact the pedestrian access route.
In addition, if the equipment enclosure is concealed completely within the pole or pole base, the equipment
enclosure may not exceed twenty-eight (28) cubic feet.

2) Underground in a utility vault. If located underground, the access lid to the equipment enclosure shall be
located outside the footprint of any pedestrian curb ramp and shall have a nonskid surface meeting ADA
requirement if located within an existing pedestrian access route. In addition, the associated equipment
enclosures may not exceed twenty-eight (28) cubic feet.

3) Located on a pole. Antennas and the associated equipment enclosures (including disconnect switches
and other appurtenant devices) shall conform to the following:

i.  The antenna(s) shall be placed as close to the surface of the pole as possible, meaning that the

interior edge may not be more than twelve (12) inches off the surface of the pole, and only if such

distance is necessary for antenna tilt and/or technical need. Each antenna may not exceed three (3)
cubic feet in volume.

ii. The equipment shall be placed as close to the surface of the pole as possible, but may not be
more than six (6) inches off the surface of the pole. The equipment shall be placed in the smallest
enclosure possible for the technical need of the small wireless facility. The equipment enclosure
and all other wireless equipment associated with the utility pole, including wireless equipment
associated with the antenna (including conduit) and any pre-existing associated equipment on the
pole, may not exceed twenty-eight (28) cubic feet. Multiple equipment enclosures may be
acceptable if designed to more closely integrate with the pole design and does not cumulatively
exceed twenty-eight (28) cubic feet. The applicant is encouraged to place the equipment enclosure
behind any banners or road signs that may be on the pole, provided that such location does not
interfere with the operation of the banners or signs, or the operation of the small wireless facility.

f. A unified enclosure housing shall be placed as close to the surface of the pole as possible, but the interior

edge of the unified antenna and equipment enclosure shall not extend more than twelve (12) inches off the
pole if necessary for antenna tilt and/or technical need. The unified enclosure shall be the smallest size
technically necessary, but shall not exceed the dimensional requirements of KCZ 117.80(2)(b)(3)(ii) above.
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iv. To the extent possible, the equipment enclosures shall be placed so as to appear as an
integrated part of the pole or behind banners or signs, provided that such location does not
interfere with the operation of the banners or signs, or the operation of the small wireless facility.

v. The applicant may place a side mounted canister antenna, so long as the inside edge of the
antenna is no more than six (6) inches from the surface of the pole.

4) On private property. If located on private property, the applicant shall provide documentation
establishing the lease or easement right and permission of the property owner to locate the small wireless
facility on the private property. In addition, the associated equipment enclosures may not exceed twenty-
eight (28) cubic feet.

c. The furthest point of any equipment enclosure may not extend more than twenty-eight (28) inches from the
face of the pole. Any equipment or antenna enclosures shall meet WSDOT height clearance requirements.
Applicants are encouraged to place the equipment enclosure as close to the antennas as physically and
technically possible, unless such placement would cause a greater aesthetic impact.

d. All conduit, cables, wires and fiber shall be routed internally in the non-wooden pole. Full concealment of
all conduit, cables, wires and fiber is required within mounting brackets, shrouds, canisters or sleeves if
attaching to exterior antennas or equipment.

e. An antenna on top of an existing pole may not extend more than six (6) feet above the height of the existing
pole and the diameter may not exceed sixteen (16) inches, measured at the top of the pole, unless the applicant
can demonstrate that more space is technically necessary. The antennas and any extension shall be integrated
into the pole design so that it appears as a continuation of the original pole, including colored or painted to
match the pole, and shall be shrouded or screened to blend with the pole. All cabling and mounting
hardware/brackets from the bottom of the antenna to the top of the pole shall be fully concealed and integrated
with the pole.

f.  Any replacement pole shall substantially conform to the design of the pole it is replacing or the neighboring
pole design standards utilized within the contiguous right-of-way.

g. The height of any replacement pole may not extend more than ten (10) feet above the height of the existing
pole or the minimum additional height necessary, whichever is less; provided that the height of the replacement
pole cannot be extended further by additional antenna height.

h. The diameter of a replacement pole shall comply with the City’s setback and sidewalk clearance
requirements and shall, to the extent technically feasible, not be more than a 25% increase of the existing non-
wooden pole measured at the base of the pole, unless additional diameter is needed in order to conceal
equipment within the pole and shall comply with the requirements in KZC 117.80(1)(d).

i.  The use of the pole for the siting of a small wireless facility shall be considered secondary to the primary
function of the pole. If the primary function of a pole serving as the host site for a small wireless facility
becomes unnecessary, the pole may not be retained for the sole purpose of accommodating the small wireless
facility and the small wireless facility and all associated equipment may be required to be removed.

Wooden pole design standards. Small wireless facilities attached to wooden utility poles located inside or

outside the right-of-way, and in public easements, shall conform to the following design criteria:

a. The wooden pole at the proposed location may be replaced with a taller pole for the purpose of
accommodating a small wireless facility; provided, that the replacement pole shall not exceed a height that is a
maximum of ten (10) feet taller than the existing pole, unless a further height increase is required and confirmed
in writing by the pole owner and that such height extension is the minimum extension possible to provide
sufficient separation and/or clearance from electrical and wireline facilities.

b. A pole extender may be used instead of replacing an existing pole but may not increase the height of the
existing pole by more than ten (10) feet, unless a further height increase is required and confirmed in writing by
the pole owner and that such height increase is the minimum extension possible to provide sufficient separation
and/or clearance from electrical and wireline facilities. A “pole extender” as used herein is an object affixed
between the pole and the antenna for the purpose of increasing the height of the antenna above the pole. The
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pole extender shall be painted to match the color of the pole and shall substantially match the diameter of the
pole measured at the top of the pole.

c. Replacement wooden poles shall either match the approximate color and materials of the replaced pole or
shall be the standard new wooden pole used by the pole owner in the City.

d. Antennas, equipment enclosures, and all ancillary equipment, boxes and conduit shall be colored or painted
to match the color of the surface of the wooden pole on which they are attached.

e. The interior edge of an antenna shall not be mounted more than twelve (12) inches from the surface of the
wooden pole.

f.  Antennas should be placed in an effort to minimize visual clutter and obtrusiveness. Multiple antennas are
permitted on a wooden pole provided that each antenna shall not be more than three (3) cubic feet in volume.

g. A canister antenna may be mounted on top of an existing wooden pole, which may not exceed the height
requirements described in subsection 3(a) above. A canister antenna mounted on the top of a wooden pole shall
not exceed sixteen (16) inches in diameter, measured at the top of the pole, and shall be colored or painted to
match the pole. The canister antenna shall be placed to look as if it is an extension of the pole. In the
alternative, the applicant may propose a side mounted canister antenna, so long as the inside edge of the antenna
is no more than twelve (12) inches from the surface of the wooden pole. All cables shall be concealed either
within the canister antenna or within a sleeve between the antenna and the wooden pole.

h. The furthest point of any antenna or equipment enclosure may not extend more than twenty-eight (28)
inches from the face of the pole. Any equipment or antenna enclosures shall meet WSDOT height clearance
requirements. Applicants are encouraged to place the equipment enclosure as close to the antennas as
physically and technically possible, unless such placement would cause a greater aesthetic impact.

i.  An omni-directional antenna may be mounted on the top of an existing wooden pole, provided such
antenna is no more than four (4) feet in height and is mounted directly on the top of a pole or attached to a
sleeve made to look like the exterior of the pole as close to the top of the pole as technically feasible. All cables
shall be concealed within the sleeve between the bottom of the antenna and the mounting bracket.

j.  All related equipment, including but not limited to ancillary equipment, radios, cables, associated
shrouding, microwaves, and conduit which are mounted on wooden poles shall not be mounted more than six
(6) inches from the surface of the pole, unless a further distance is technically required, and is confirmed in
writing by the pole owner.

k. Equipment for small wireless facilities shall be attached to the wooden pole, unless otherwise permitted to
be ground mounted pursuant to KZC 117.80(1)(b). The equipment shall be placed in the smallest enclosure
possible for the intended purpose. The equipment enclosure and all other wireless equipment associated with the
utility pole, including wireless equipment associated with the antenna and any pre-existing associated
equipment on the pole, may not exceed twenty-eight (28) cubic feet. Multiple equipment enclosures may be
acceptable if designed to more closely integrate with the pole design and does not cumulatively exceed twenty-
eight (28) cubic feet. The applicant is encouraged to place the equipment enclosure behind any banners or road
signs that may be on the pole, provided that such location does not interfere with the operation of the banners or
signs, or the small wireless facility.

1. A unified enclosure may be utilized and shall be placed as close to the surface of the pole as possible, but
the interior edge of the unified enclosure shall not extend more than twelve (12) inches off the pole if necessary
for antenna tilt and/or technical need. The unified enclosure shall be the smallest size technically necessary, but
shall not exceed the dimensional requirements of KZC 117.80(3)(k) above. To the extent possible, the unified
enclosure shall be placed so as to appear as an integrated part of the pole or behind banners or signs, provided
that such location does not interfere with the operation of the small wireless facility or operations of the banners
or signs.

m. The visual effect of the small wireless facility on all other aspects of the appearance of the wooden pole
shall be minimized to the greatest extent possible
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n. The small wireless facility shall be considered a secondary use to the primary use of the utility pole. If the
primary use of a utility pole serving as the host site for a small wireless facility becomes unnecessary, the utility
pole shall not be retained for the sole purpose of accommodating the small wireless facility and the small
wireless facility and all associated equipment shall be removed.

0. The diameter of a replacement pole shall comply with the requirements listed in KZC 117.80(1)(d) above
or the pole owner’s standard pole size.

p.- All cables and wires shall be routed through conduit along the outside of the pole. The outside conduit
shall be colored or painted to match the pole. The number of conduits shall be minimized to the number
technically necessary to accommodate the small wireless facility.

4. Small Wireless Facilities Attached to Buildings. Small wireless facilities attached to existing buildings shall
conform to the following requirements:

a. Small wireless facilities may be mounted to the sides of a building if the antennas do not interrupt the
building’s architectural theme.

b. The interruption of architectural lines or horizontal or vertical reveals is discouraged.

c. New architectural features such as columns, pilasters, corbels, or other ornamentation that conceal antennas
may be used if they complement the architecture of the existing building.

d. Small wireless facilities shall utilize the smallest mounting brackets necessary, in order to provide the
smallest offset from the building.

e. Skirts or shrouds shall be utilized on the sides and bottoms of antennas in order to conceal mounting
hardware, create a cleaner appearance, and minimize the visual impact of the antennas. Exposed cabling/wiring
is prohibited.

f.  Small wireless facilities shall be colored, painted and textured to match the adjacent building surfaces.

g. The applicant shall provide approval from the building owner, including consent that the small wireless
design meets the building owner’s design requirements.

h. Small wireless facilities shall comply with the height requirement of the underlying zoning district.

i.  Feed lines and coaxial cables shall be located below the parapet of the rooftop or otherwise concealed from
view.

h. If an equipment enclosure cannot be located within the building where the small wireless facilities will be
located, then the City’s first preference is for the wireless telecommunication provider to locate the equipment
on the roof of the building. If the equipment can be screened by placing the equipment below the parapet walls,
no additional screening is required. If screening is required, the proposed screening shall be consistent with the
existing building in terms of color, design, architectural style, and material. If the equipment enclosure cannot
be located on the roof or within the building, then it shall be located underground consistent with KZC
117.80(1)(b).

5. Small wireless facilities attached to cables. Small wireless facilities mounted on cables strung between existing
utility poles inside the right-of-way shall only be permitted if the applicant can establish that the proposed facility
cannot be located on an existing pole, tower or other existing structure; further, if allowed, cable mounted facilities
shall comply with all standards set forth below:

1) Each strand mounted facility shall not exceed three (3) cubic feet in volume;
2) Only one strand mounted facility is permitted per cable between any two existing poles;
3) The pole shall be able to support the necessary load requirements of the strand mounted facility;

4) The strand mounted devices shall be placed as close as possible to the nearest utility pole, in no
event more than five (5) feet from the pole unless a greater distance is technically necessary or is
required by the pole owner for safety clearance;
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5) No strand mounted device shall be located in or above the portion of the roadway open to
vehicular traffic;

6) Ground mounted equipment to accommodate a shared mounted facility is not permitted except
when placed in pre-existing equipment cabinets or required by a third-party service provider, such
as the electric utility;

7) Pole mounted equipment shall comply with the requirements of KZC 117.80.(5)(a) and (b) above;

8) Such strand mounted devices shall be installed to cause the least visual impact and without excess
exterior cabling or wires (other than the original strand); and

9) Strand mounted facilities are prohibited on non-wooden poles, unless the existing pole has pre-
existing communication wirelines.

117.80 Small Wireless Facilities Design and Concealment Standards for New Poles in the Rights-of-Way or
on Decorative Poles.

1. New poles within the right-of-way or for installations on a Decorative Pole are only permitted if the applicant can
establish that:

a.

The proposed small wireless facility cannot be located on an existing utility pole or light pole, electrical
transmission tower or on a site outside of the public right-of-way such as public property, building,
transmission tower or separate structure;

The proposed small wireless facility complies with the applicable requirements of KZC 117.80(1);

The proposed small wireless facility receives approval for a concealment element design, as described in
KZC 117.85(3) below;

The proposed small wireless facility complies with SEPA, if applicable; and

No new poles shall be located in a critical area or associated buffer required by the City's Critical Areas
Management ordinance (Chapter 90 KZC) or the City’s Shoreline Management Act (Chapter 83 KZC),
except when determined to be exempt pursuant to said ordinance.

2. An application for a new pole or installation on a Decorative Pole or in a City park is subject to review and
approval or denial by the Director.

3. The concealment element design shall include the design of the screening, fencing or other concealment
techniques for a tower, pole, or equipment structure, and all related facilities associated with the proposed small
wireless facility, including but not limited to signal and power connections.

a.

If the applicant desires to place the small wireless facility on a Decorative Pole, and the City has created a
small wireless facility standard for such type of Decorative Pole in the Standard Specification and Details,
then the applicant is encouraged to first consider using the Decorative Pole design adopted for small
wireless facilities from the Standard Specification and Details. The applicant, upon a showing that using
the Standard Decorative Pole design is either technically or physically infeasible, or that a modified pole
design will not comply with the City's ADA, or sidewalk clearance requirements and/or would violate
electrical or other safety standards, may deviate from the adopted standard Decorative Pole design and
propose a concealment element design consistent with subsection b below.

If the Director has already approved a concealment element design either for the applicant or another small
wireless facility along the same public right-of-way or for the same pole type, then the applicant shall
utilize a substantially similar concealment element design, unless it can show that such concealment
element design is not physically or technically feasible, or that such deployment would undermine the
generally applicable design standards, in such case, the applicant shall propose a concealment element
design consistent with subsection ¢ below.

The concealment element design should seek to minimize the visual obtrusiveness of the small wireless
facility. The proposed pole or structure should have similar designs to existing neighboring poles in the
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right-of-way, including similar height to the extent technically feasible. If the proposed small wireless
facility is placed on a replacement pole, then the replacement pole shall be of the same general design as
the pole it is replacing. Any concealment element design for a small wireless facility should attempt to
mimic the design of such pole and integrate the small wireless facility into the design of the pole. Other
concealment methods include, but are not limited to, integrating the installation with architectural features
or building design components, utilization of coverings or concealment devices of similar material, color,
and texture - or the appearance thereof - as the surface against which the installation will be seen or on
which it will be installed, landscape design, or other camouflage strategies appropriate for the type of
installation. Applicants are required to utilize designs in which all conduit and wirelines are installed
internally in the structure, to the extent technically feasible.

4. Even if an alternative location is established pursuant to subsection KZC 117.85(1)(a), the Director may
determine that a new pole in the right-of-way is in fact a superior alternative based on the impact to the City, the
concealment element design, the City's Comprehensive Plan and the added benefits to the community.

5. Prior to the issuance of a permit to construct a new pole or ground mounted equipment in the right-of-way (other
than an electric meter or other third-party service equipment), the applicant shall obtain a site-specific agreement
from the City to locate such new pole or ground mounted equipment. This requirement also applies to replacement
poles when the replacement is necessary for the installation or attachment of small cell facilities, the replacement
structure is higher than the replaced structure, and the overall height of the replacement structure and the small cell
facility is more than sixty (60) feet.

117.85 Nonuse/Abandonment

1. A WSF shall be removed by the facility owner or operator within 60 days of the date it ceases to be operational.
In the event the use of any WSF will be discontinued for a period of 60 consecutive days, the owner or operator shall
so notify the City in writing, and the WSF shall thereafter be deemed to be abandoned. Determination of the date of
abandonment shall be made by the City, which shall have the right to request documentation and affidavits from the
WSF owner or operator regarding the WSF operations. Upon such abandonment, the owner or operator of the WSF
or the owner of the property upon which such facility is located shall have an additional 60 days within which to:

a. Reactivate the use of the WSF or transfer the WSF to another owner or operator who makes actual use of
the WSF; or

b. Remove the WSF. If such WSF is not removed within said 60 days from the date of abandonment, the City
may remove such WSF at the facility owner’s expense. If there are two (2) or more wireless service providers
on a single tower or pole, then the WSF shall be removed in accordance with the regulations of the Washington
Utilities and Transportation Commission.

2. At the earlier of 60 days from the date of abandonment without reactivation or upon completion of dismantling
and removal, City approval of the tower or antenna WSF shall automatically expire.

117.90 Removal from City Property — When Required

A WSF mounted to any City-owned property, structure or pole shall be removed if the City deems removal is
necessary for the undergrounding of utilities, the sale, development, or redevelopment of City-owned property, or
the demolition or alteration of a City-owned structure. The WSF shall be removed at no expense to the City.

117.95 Lapse of Approval

For all WSF permit decisions issued for applications that were complete on or after the effective date of this
ordinance, the applicant must substantially complete construction for the development or other actions approved
under this chapter and complete the applicable conditions listed on the notice of decision within seven (7) years after
the final approval on the matter or the decision becomes void.

For development activity or other actions with phased construction, lapse of approval may be extended when
approved under this chapter and made a condition of the notice of decision.
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Chapter 26.04

PURPOSE AND SCOPE

Sections:
26.04.010  Purpose and scope.

26.04.010 Purpose and scope.
1. The purpose of this title is to:

(a) Permit and manage reasonable access to the rights-of-way of the City for telecommunications
purposes on a nondiscriminatory basis.

(b) Establish clear and nondiscriminatory local guidelines and standards for the exercise of local authority
with respect to the regulation of right-of-way use.

(c) Encourage the provision of advanced and competitive telecommunications services on the widest
possible basis to the businesses, institutions and residents of the City.

(d) Promote competition in telecommunications.

(e) Conserve and manage the limited physical capacity of the rights-of-way held in public trust by the
City.

(d) Ensure that all telecommunications providers within the City comply with the applicable ordinances,
rules and regulations of the City.

(e) Ensure that the City can continue to fairly and responsibly protect the public health, safety and
welfare.

(f) Enable the City to discharge its public trust consistent with rapidly evolving federal and state legal and
regulatory policies, industry competition and technological development.
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Chapter 26.08

DEFINITIONS AND RULES OF CONSTRUCTION

Sections:
26.08.010  Rules of construction.
26.08.020 Defined terms.

26.08.010 Rules of construction.

1.

3.
4.

For the purposes of this title, the following terms, phrases, words, and abbreviations shall have the meanings
given herein, unless otherwise expressly stated. Unless otherwise expressly stated, words not defined herein
shall be given the meaning set forth in Chapter 117 KZC, as amended; Title 47 of the United States Code, as
amended; and words set forth in Chapter 35.99 RCW. Words not defined therein shall have their common and
ordinary meaning.

When not inconsistent with the context, words used in the present tense include the future tense; words in the
plural number include the singular number, and words in the singular number include the plural number; the
masculine gender includes the feminine gender, and vice versa.

The words “shall” and “will” are mandatory, and “may” is permissive.

The term “written” shall include electronic documents.

26.08.020 Defined terms.

1.

2
3.
4

~

10.

11.

12.

13.

14.

“Applicant” means any person submitting an application for a franchise under this Title.

“City” means the City of Kirkland, Washington.

“City manager” means the City Manager or designee.

“City property” means all real property now or hereafter owned by the City whether in fee ownership or other
interest.

“Claims” means all actions, costs, damages, demands, expenses, fines, injuries, judgments, liabilities, losses,
penalties, suits, fees, attorneys’ fees, and costs.

“Department” means the Department of Public Works.

“Director” means the Director of the Department of Public Works or designee.

“Franchise” means an agreement whereby the City grants general permission to a service provider to use and
occupy the right-of-way for the purpose of locating facilities. For the purposes of this Title, the term "franchise”
includes franchises as described in RCW 35A.47.040 and “master permits” as defined in RCW 35.99.010. In
addition, the term “franchise” does not include cable television franchises and permits which are separately
regulated under Chapter 7.61 KMC.

“Grantee” means the person, firm, or corporation to whom or which a franchise, as defined in this section, is
granted by the City Council under this Title and the lawful successor, transferee or assignee of such person, firm
or corporation.

“Grantor” means the City of Kirkland acting through its City Council.

“Obstruction” means any object or structure that blocks or impedes the construction or maintenance of the
Department, including private facilities that provide telecommunications services to customers; shrubbery or
plants of any kind; and storage materials.

“Overhead facilities” means facilities located above the surface of the ground, including the underground
supports and foundations for such facilities.

“Person” means corporations, companies, associations, firms, partnerships, limited liability companies,
government entities, other entities and individuals.

“Public right-of-way" or “Rights-of-way” means land acquired or dedicated for public roads and streets. It does
not include:

a. state highways;

b. Land dedicated for road, streets, and highways not opened and not improved for motor vehicle use by the
public;

¢. Structures, including poles and conduits, located within the right-of-way;

Page 3 of 26

34



15.

16.
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18.

19.

20.

21.

22.

23.
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d. Federally granted trust lands or forest board trust lands;
e. Lands owned or managed by the state Parks and Recreation Commission;

f. Federally granted railroad rights-of-way acquired under 43 U.S.C. 912 and related provisions of federal
law that are not open for motor vehicle use;

g. Parks or other public property not used as a public right-of-way including but not limited to the Cross
Kirkland Corridor.

“Right-of-way work permit” means the authorization by which the City grants permission for a person to
temporarily conduct work or other activities on a specified street, sidewalk, curb, or other area within the public
rights-of-way.

“State” means the State of Washington.

“Surplus space” means that portion of the usable space on a utility pole which has the necessary clearance from
other pole users, as required by the orders and regulations of the Washington Utilities and Transportation
Commission, to allow its use by a telecommunications carrier for a pole attachment.

“Telecommunications facilities” or “Facilities” means all of the plant, equipment, fixtures, appurtenances,
antennas, electronics, radios and other facilities necessary to furnish and deliver Telecommunications services,
including, but not limited to, poles, wires, lines, conduits, cables, communication and signal lines and equipment,
braces, guys, anchors, vaults and all attachments, appurtenances and appliances necessary or incidental to the
transmission, reception, distribution, provision, offering and use of Telecommunications services.
“Telecommunications provider” or “provider” means and includes every corporation, company, association, joint
stock association, firm, partnership, person, city or town owning, operating or managing any facilities used to
provide and providing telecommunications for hire, sale or resale to the general public. This definition includes
entities providing infrastructure, including but not limited to fiber, conduit, poles, or other structures to another
service provider, but does not include electrical utility entities. This further includes the legal successor to any
such corporation, company, association, joint stock association, firm, partnership, person, city or town;
“Telecommunications service” is defined consistently with RCW 35.99.010(7). Telecommunications service
means the transmission of information by wire, radio, optical cable, electromagnetic, or other similar means for
hire, sale, or resale to the general public. For the purpose of this subsection, "information" means knowledge or
intelligence represented by any form of writing, signs, signals, pictures, sounds, or any other symbols but does
not include “cable service” as that term is defined in Chapter 7.61 KMC.

“Usable space” means the total distance between the top of a utility pole and the lowest possible attachment point
that provides the minimum allowable vertical clearance as specified in the orders and regulations of the
Washington Utilities and Transportation Commission.

“Washington Utilities and Transportation Commission” or “WUTC” means the State administrative agency, or
lawful successor, authorized to regulate and oversee telecommunications carriers, services and providers in the
state of Washington to the extent prescribed by law.

“Wireline” means communications using conducted electromagnetic or optical emissions by, over, or within a
physically tangible means of transmission, including without limitation wire or cable, and the apparatus used for
such transmission.
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Chapter 26.12

APPLICABILITY

Sections:
26.12.010  Applicability.
26.12.020  Franchise.

26.12.010 Applicability.
1. This Title applies to all persons who desire to locate, or have located, telecommunication facilities in the City’s
rights-of-way. Additionally:

(a) Any person desiring to locate telecommunications facilities in the right-of-way shall apply for and receive a
franchise pursuant to KMC 26.12.020.

(b) Any person, whether or not they have obtained a franchise, who desires to conduct work in the right-of-way
shall apply for and receive a right-of-way work permit pursuant to KMC Title 19.

(c) Any person desiring to locate a small wireless facility or a macro facility anywhere in the City shall apply
for and receive the applicable WSF permit pursuant to KMC Chapter 117.

(d) Any person who desires to attach a WSF, or any associated equipment, on City property, at a specific site
in the right-of-way, or to any structure owned by the City shall include an application for a license
agreement or site-specific agreement as a component of its WSF permit application. Master license
agreements, including for access to multiple City-owned poles or for public property, or City-owned
structures outside the right-of-way, shall be submitted to the City Council for approval. Site-specific
agreements for the use of a specific City-owned pole or for a specific location inside the right-of-way shall
be submitted to the Director for approval.

26.12.020 Franchise.

1.

The City may grant any person, by ordinance, a nonexclusive franchise to install, construct, operate, maintain,
remove, repair or replace facilities in the right-of-way for the provision of telecommunications services to the
public. The grant of a franchise shall be made pursuant to the procedures, terms, and conditions set forth in this
Title. No provision of this Title requires the granting of a new franchise if, in the opinion of the City Council,
the granting of an additional franchise is not in the public interest, unless otherwise required by law.

Except as set forth in KMC 26.12.020(c¢), it is unlawful for any person to install, construct, operate, maintain,
remove, repair or replace facilities in the right-of-way for the provision of telecommunications services or cable
without first obtaining a franchise pursuant to this Title if for telecommunication services or a franchise
pursuant to Chapter 7.61 KMC if for cable services.

Any person that shows that the State of Washington has granted it the right to operate within the City’s rights-
of-way without the City’s consent may, but is not required to, obtain a franchise pursuant to this title. A person
asserting such a state grant, consistent with RCW 35.99.010, shall provide the City with a statement, and
supporting documentation, detailing the basis for the assertion of a state-wide grant.
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Chapter 26.20

FRANCHISES

Sections:

26.20.010  Authority granted by franchise.

26.20.020  Application to existing franchise ordinances, agreements, leases, and permits — Effect of other laws.
26.20.030  Applications for franchises.

26.20.040  Determination by City.

26.20.050  Acceptance.

26.20.060  General conditions of franchises.

26.20.070  Amendment of franchise.

26.20.080  Renewal of franchise.

26.20.90 Telecommunications facilities in rights-of-way.
26.20.100  Use of poles and conduit.

26.20.110  Abandonment.

26.20.010 Authority granted by franchise.

1. A franchise authorizes the grantee to use the rights-of-way, and only the rights-of-way, for a specified purpose.
Use of City property other than the rights-of-way, including any use of City poles or other facilities, requires a
separate site license or lease from the City.

2. A franchise shall state the specific purpose for which it authorizes the applicant to use the rights-of-way. The
issuance of a franchise does not relieve the applicant from obtaining any other legal authority that may be
necessary to use the rights-of-way for any other purpose.

26.20.020 Application to existing franchise ordinances, agreements, leases, and permits — Effect of other laws.

1. Except as otherwise provided herein or permitted by applicable federal or state law, this Title shall have no
effect on any franchise, franchise ordinance, franchise agreement, lease, permit, or other authorization existing
on or before the effective date of the ordinance codified in this Title, to use or occupy public rights-of-way or
City property until:

(a) The expiration of said franchise, franchise ordinance, franchise agreement, lease, permit, or
authorization; or

(b) The amendment to an unexpired franchise, franchise ordinance, franchise agreement, lease, permit, or
authorization, unless both parties agree to defer full compliance to a specific date not later than the
present expiration date.

2. Nothing in this Title shall be deemed to create an obligation upon any person that the City is forbidden to
require pursuant to federal, state, or other law.

26.20.030 Applications for franchises.
Applications for new franchises shall be submitted to the Department and shall include the following information:

1. Applicant’s name, address, and telephone number and the name, address and telephone number of the duly
authorized officer or employee of the applicant. If the application is submitted by an agent of the applicant (i.e.,
by someone other than a duly authorized officer or employee of the applicant), the following information shall
also be provided: (i) the agent’s name, address and telephone number; and (ii) documentation of the agent’s
authority to submit the application on behalf of the applicant.

2. Applicant’s business structure, e.g., corporation, limited liability company, partnership, sole proprietorship.

3. Identification of the service area for which the franchise is requested, including a map of the area to be covered
by the franchise and, if known, specific locations of the initial build-out and proposed future build-out locations,
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including which proposed facilities will be underground, ground based or aerial. A citywide franchise area may
be requested.

4. Description of the services that the applicant expects to provide within the City, including whether the services
will be provided to the general public, to commercial and/or residential customers, or to other utilities or
telecommunications providers.

5. Description of the type(s) of facilities to be installed in the right-of-way.

6. To the extent locations for installations are known, preliminary engineering plans, specifications and a map
showing where the facilities are to be located within the City, all in sufficient detail to identify:

(a) The location and/or route requested for the applicant’s proposed facilities;

(b) The location of applicant’s overhead and underground facilities, other lines and equipment in the
rights-of-way in the proposed location and/or along the proposed route;

(c) The specific trees, structures, improvements, facilities, lines and equipment and obstructions, if any,
that the applicant proposes to temporarily or permanently remove or relocate.

7. If the applicant is proposing an underground installation within new ducts or conduits to be constructed within
the rights—of-way and to the extent specific locations are known:

(a) The location proposed for the new ducts or conduits;
(b) Evidence that there is sufficient capacity within the rights-of-way for the proposed facilities.

8. A preliminary construction schedule and completion date.

9. Evidence that the applicant is registered to participate in the one-number locator service, as described in RCW
Chapter 19.122, if applicable.

10. If the applicant is proposing small wireless facilities, an accurate map showing the existing locations, if any, of
any existing small wireless facilities in the rights-of-way, owned or operated by the applicant.

11. An application fee which shall be set by the City Council to recover City costs in accordance with applicable
federal and state law.

12. Description of applicant’s previous experience providing the proposed services and facilities, including a list of
all other franchises awarded applicant in the State of Washington.

13. The name, address and telephone number of any person, other than applicant, who will have any ownership
interest in, or commercial use of, the proposed facilities.

14. Proof that applicant possesses all governmental licenses, certificates or authorizations that are necessary to
lawfully conduct the proposed franchise activities.

15. Explanation of whether applicant-proposed services or any portion thereof will be subject to tax under Chapter
5.08 KMC.

16. Information demonstrating applicant’s financial capacity to construct, maintain and operate the proposed
franchise facilities in compliance with the requirements of this Title, as may be shown by its operations in other
cities, financial statements, or other means.

17. A statement as to whether applicant has had any franchise or franchise revoked or been held to be in violation of
any franchise or franchise and, if so, a full explanation of the reasons for such violation and/or revocation and
the steps taken by the applicant to cure all resulting harms and prevent their reoccurrence.

18. Such other information as the department shall deem appropriate.

26.20.040 Determination by City.

1. Within the time periods established by state and/or federal law, as applicable, after receiving a complete

application hereunder, the City Council shall grant or deny a franchise application. If the City Council denies a
franchise, such denial must be based on one of the following:

(a) The capacity of the rights-of-way to accommodate the applicant’s facilities;

(b) The capacity of the rights-of-way to accommodate additional facilities if the application is granted,;

(c) The damage or disruption, if any, to public or private facilities, improvements, service, travel or
landscaping if the application is granted, giving consideration to an applicant’s willingness and ability
to mitigate and/or repair same;

(d) The public interest in minimizing the cost and disruption of construction within the rights-of-way;

(e) The availability of alternate routes or locations that are reasonable for placement of the proposed
facilities;

(f) Such other factors as may relate to the City’s authority to manage, regulate and control public rights-
of-way.
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If the application is denied, the determination shall include the reasons for denial. Denial of a franchise shall be
supported by substantial evidence contained in a written record.

If the application is approved, the City shall issue the franchise as a written document with any conditions
necessary to preserve and maintain the public health, safety, welfare, and convenience.

26.20.050 Acceptance.

1.

3.

No franchise granted hereunder shall be effective until it has been approved by the City Council by ordinance
and the applicant has accepted the franchise, in writing, in a form acceptable to the City.

Either before the franchise is presented to City Council or within 60 days after the effective date of the ordinance
or other City action granting a franchise, or within such extended period of time as may be authorized by the City,
the applicant shall file written acceptance of the franchise, together with the bonds, certificate(s) of insurance
policies, and security fund required by this KMC 26.40.050. Acceptance of a franchise shall consist of executing
the written agreement granting the franchise and returning said franchise to the City within the period of time
specified herein.

All franchises granted pursuant to this Title shall contain substantially similar terms and conditions.

26.20.060 General conditions of franchises.

1.

10.

A franchise shall be nonexclusive.

No franchise shall be in effect for a term of more than five years, unless a different term is expressly specified
in the franchise.

The franchise shall authorize the grantee to use only those specific portions of the rights-of-way indicated in the
franchise.

In accepting any franchise, the grantee acknowledges that its rights hereunder are subject to the lawful exercise
of the police power and zoning power of the City to adopt and enforce ordinances necessary to protect the
safety and welfare of the public, and it agrees to comply with all applicable laws enacted by the City pursuant to
such powers.

No franchise shall convey any right, title or interest in rights-of-way, but shall be deemed an authorization only
to use and occupy the rights-of-way for the limited purposes and term stated in the franchise.

No franchise shall excuse the grantee from securing any further easements, leases, permits or other approvals
that may be required to lawfully occupy and use rights-of-way.

No franchise shall be construed as any warranty of title.

The provisions of this Title shall be incorporated by reference in any franchise approved hereunder. However,
in the event of any conflict between this Title and the franchise, the franchise shall be the prevailing document.
The provisions of this Title shall be incorporated by reference in any franchise approved hereunder. However,
in the event of any conflict between this chapter and the franchise, the franchise shall be the prevailing
document.

If a franchise expires, the franchise shall continue on a month-to-month basis until either party requests to
terminate or amend the franchise.

26.20.070 Amendment of franchise.

1.

If a grantee wishes to modify the conditions of the franchise, including the portions of the rights-of-way it is
authorized to use and occupy, the grantee shall submit such amendment request in writing to the Director. Upon
the Director’s recommendation of approval or denial, the amendment request shall be submitted to City Council
for review and determination.

If a grantee is ordered by the City to locate or relocate its facilities in rights-of-way not included in a previously
granted franchise, the City shall grant an amendment making that change without further application.

26.20.080 Renewal of franchise.

1.

A grantee that wishes to renew its franchise hereunder shall, not more than one hundred eighty days nor less
than ninety days before the expiration of the current franchise, submit an application to the City for renewal on
a form prepared by the Director.
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2. No franchise shall be renewed until any ongoing violations or defaults in the grantee’s performance of the
franchise, or of the requirements of this Title, have been cured, or a plan detailing the corrective action to be
taken by the grantee has been approved by the City.

3. After receiving a complete application for franchise renewal, the City shall determine whether to grant or deny
the renewal application in whole or in part. If the renewal application is denied, the written determination shall
include the reasons for nonrenewal. Prior to granting or denying the renewal of a franchise under this Article,
the City Council shall consider the following:

(a) The applicant’s compliance with the requirements of this Title and the franchise.

(b) Applicable federal, state and local laws, rules and policies.

(¢) Such other factors as may demonstrate that the continued grant to use the rights-of-way will be in the
best interests of the community.

26.20.090 Telecommunications facilities in rights-of-way.
1. The City may impose a site-specific charge pursuant to an agreement with a telecommunications provider for:

(a) The placement of new facilities in the right-of-way regardless of height, including underground
facilities, unless the new facility is the result of a City-mandated relocation, in which case the City will not
charge the telecommunications provider if the previous location was not charged.

(b) The placement of replacement structures when the replacement is necessary for the installation or
attachment of facilities, and the overall height of the replacement structure and the facility is more than
sixty feet.

(¢) The placement of new facilities on structures owned by the City located in the right-of-way.

2. The City is not required to approve a franchise for the placement of facilities that meets one of the criteria in
this section absent such an agreement. If the parties are unable to agree on the amount of the charge, the
telecommunications provider may submit the amount of the charge to binding arbitration by serving notice on the
City. Within thirty days of receipt of the initial notice, each party shall furnish a list of acceptable arbitrators. The
parties shall select an arbitrator; failing to agree on an arbitrator, each party shall select one arbitrator and the two
arbitrators shall select a third arbitrator for an arbitration panel. The arbitrator or arbitrators shall determine the
charge based on comparable siting agreements involving rights-of-way. The arbitrator or arbitrators shall not decide
any other disputed issues, including but not limited to size, location and zoning requirements. Costs of the
arbitration, including compensation for the services of the arbitrator(s), must be borne equally by the parties
participating in the arbitration and each party shall bear its own costs and expenses, including legal fees and witness
expenses in connection with the arbitration proceeding.

26.20.100 Use of poles and conduit.

1. The City may, in accordance with RCW 35.99.070, require a telecommunications provider that is constructing,
relocating or placing ducts or conduits in the rights-of-way to provide the City with additional duct or conduit and
related structures necessary to access the conduit.

2. Subject to such reasonable rules and regulations as may be prescribed by the pole owner and subject to the
limitations prescribed by RCW 70.54.090 or any other applicable law, the City may post City signs on a pole
owner’s poles within the City.

3. Subject to the pole owner’s prior written consent, which may not be unreasonably withheld, the City may install
and maintain City-owned overhead wires upon an owner’s poles, subject to the following:

(a) Such installation and maintenance shall be done by the City at its sole risk and expense, in accordance
with all applicable laws, and subject to such reasonable requirements as the pole owner may specify from
time to time (including, without limitation, requirements accommodating its facilities or the facilities of
other parties having the right to use the pole);

(b) The pole owner shall have no indemnification obligations in connection with any City-owned wires so
installed and maintained;
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(c) The pole owner shall not charge the City a fee for the use of such poles in accordance with this section
as a means of deriving revenue therefrom; provided, however, that nothing herein shall require the pole
owner to bear any cost or expense in connection with such installation and maintenance by the City.

(d) The pole owner shall not enter into an agreement with a third person which would require the pole
owner to exclude the City or any other person from use of such poles.

(e) The pole owner may not condition the City’s use of such poles on the City’s acceptance of limitations
on the purpose or use of the City’s facilities.

26.20.110 Abandonment.
1. A grantee that has determined to discontinue its operations in the City must submit to the City, within 90 days of
the planned date for discontinuance of operation, a proposal and instruments for transferring ownership of its
facilities to the City. If a grantee proceeds under this clause, the City may at its option:

(a) Accept assignment of the facilities; or

(b) Require the grantee, at its own expense, to remove the facilities.

2. Facilities of a grantee who fails to comply with the preceding subsection and which, for 120 days, remain unused
shall be deemed to be abandoned. Abandoned facilities are deemed to be a nuisance. After the lapsing of such 120
days and upon 30 days’ notice to the occupant, the City may exercise any remedies or rights it has at law or in
equity, including but not limited to:

(a) Abating the nuisance; and

(b) Requiring removal of the facilities at the expense of the grantee.
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Chapter 26.28

INSPECTION, REPORTS AND NOTICE

Sections:

26.28.010  Inspection of right-of-way construction and restoration activities.
26.28.020 Maps.

26.28.030  Reports to the City.

26.28.040  Notice to Department.

26.28.050  Notice to public.

26.28.010 Inspection of right-of-way construction and restoration activities.

1. The Director may inspect all right-of-way construction and restoration activities and conduct any tests that the
Director finds necessary to ensure compliance with the terms of this Title and any other applicable law or
agreements.

2. A grantee shall allow the Director to make such inspections referred to in subsection (a) of this section at any
time. Absent an emergency, the City shall give the grantee reasonable notice of the inspection of at least 24
hours.

26.28.020 Maps.

Upon request by the City, a grantee shall, within 10 business days, submit to the City, at no cost to the City, the
grantee’s most current and accurate record drawings in use by the grantee showing the location of grantee’s
facilities, specified by the City in its request. Record drawings shall show all facilities including but not limited to
power poles, guy poles and anchors, overhead transformers, pad-mounted transformers, submersible transformers,
conduit, substation (with its name) pedestals, pad-mounted J boxes, vaults, switch cabinets, and meter boxes.

26.28.030 Reports to the City.
1. The Director may require such reports and information as the Director finds necessary to ensure compliance
with the terms of this title and any other applicable law or agreements.
2. Within ten days of receipt of a written request from the Director, or such other reasonable time as the Director
may specify in writing, each grantee shall furnish the Director with information sufficient to demonstrate:
(a) That it has complied with all requirements of this title.
(b) That all fees due the City in connection with the services and facilities provided by the grantee have
been properly collected and paid.
(c) That the grantee has furnished the City with all necessary information with respect to its facilities in
City rights-of-way.

26.28.040 Notice to Department.

For emergency activity, the grantee shall notify the Department as soon as the need for the work is known and in no
event, no later than twenty-four hours after the need for work is first discovered. For nonemergency activities, the
grantee shall notify the Department in accordance with the conditions of the right-of-way work permit. For both
emergency and nonemergency activities, the grantee shall provide information about the right-of-way work as
required by the Department.

26.28.050 Notice to public.
(a) Pursuant to the Public Works Pre-Approved Plans and Policies and the terms of the right-of-way work permit,
grantees may be required to provide notice to the public of work in the right-of-way prior to undertaking said work.

Page 11 of 26

42



ATTACHMENT 2

Chapter 26.32

FEES

Sections:

26.32.010  Purpose.

26.32.020  Application fees.

26.32.030  Other City costs.

26.32.040  Compensation.

26.32.050 Regulatory fees and compensation not taxes.

26.32.010 Purpose.

The purpose of the fees established in this chapter is to ensure the recovery of the City’s direct and indirect costs and
expenses, including, but not limited to, actual costs of City staff time and resources as well as any outside
consultation expenses which the City reasonably determines are necessary. The fees set forth are in addition to any
other fees that may be required by law, including but not limited to, construction fees which may be required under
Chapter 5.74 and KMC Section 19.12.090, and land use permit fees in Chapter 117 KZC.

26.32.020 Application fees.

(a) Franchises are subject to application fee deposit in an amount as determined by the currently effective fee
schedule. This application fee deposit shall cover the actual costs associated with the City’s initial review of the
application; provided, however, that the applicant shall be required to pay all other necessary permit fees. This
application fee deposit shall be deposited with the City as part of the application filed pursuant to this Chapter.

(b) An applicant that withdraws or abandons its franchise application shall, within sixty days of its application and
review fee payment, be refunded the balance of its deposit under this section, less all reasonable costs and expenses
incurred by the City in connection with the application prior to the withdrawal or abandonment.

(c) Prior to issuance of an applicable right-of-way work permit or WSF permit, or any other necessary permit, the
applicant shall pay a permit fee in an amount as determined by the currently effective fee schedule, or the actual
costs incurred by the City in reviewing such permit application.

26.32.030 Other City costs.

To the extent allowed by law, all grantees shall, within thirty days after written demand therefor, reimburse the City
for all direct and indirect costs incurred by the City in connection with any modification, amendment, renewal or
transfer of a franchise.

26.32.040 Compensation.

To the extent permitted by law, each franchise granted hereunder is subject to the City’s right, which is expressly
reserved, to annually fix a fair and reasonable compensation to be paid for use of property; provided, that nothing in
this title shall prohibit the City and a grantee from agreeing upon the compensation to be paid.

26.32.050 Regulatory fees and compensation not taxes.

The regulatory fees provided for in this title, and any compensation charged and paid for the rights-of-way provided
for herein, are separate from and additional to any and all federal, state, local and City taxes as may be levied,
imposed or due from a grantee or its customers or subscribers.
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Chapter 26.36

WORK IN RIGHTS-OF-WAY

Sections:

26.36.010  Placement of facilities.

26.36.020  Obstructions in rights-of-way.
26.36.030  Completion of make-ready work.
26.36.040  Restoration.

26.36.050  Relocation of facilities.

26.36.060  Underground conversions.
26.36.070  Maintenance.

26.36.080  Compliance with applicable laws and standards.
26.36.090  Traffic control plan.

26.36.100  Coordination of right-of-way work.
26.36.110  Damage to facilities.

26.36.120  Obligations of developers.

26.36.010 Placement of facilities.

1. All facilities placed by a grantee in rights-of-way within the City shall be so located as to minimize interference
with the proper use of rights-of-way, and to minimize interference with the rights of property owners who adjoin any
of the rights-of-way.

2. A grantee with written authorization from the City to install overhead facilities shall install its facilities on pole
attachments to existing utility poles only unless a specific pole is needed due to the technology employed in the
facilities, and then only if surplus space is available.

3. Whenever existing telephone, electric utilities, or telecommunications facilities are located or relocated
underground within rights-of-way, a grantee with written authorization to occupy the same rights-of-way must also
locate or relocate its facilities underground unless such location is not feasible due to the technology employed in
the facility.

4. Whenever new electric utilities or telecommunications facilities are located underground within the City’s
rights-of-way, a grantee that currently occupies or will occupy the same rights-of-way shall concurrently place its
facilities underground, to the extent technically feasible, at its expense.

5. A grantee shall utilize existing poles and conduit wherever possible. New poles (other than replacement poles)
shall not be allowed without specific written authorization from the Director.

26.36.020 Obstructions in rights-of-way.

1. A person who places or maintains an obstruction in, on, over, under or through the City’s rights-of-way shall
promptly shift, adjust, accommodate, or remove the obstruction on reasonable notice from the City at such person’s
expense.

2. If aperson fails or refuses to shift, adjust, accommodate, or remove an obstruction after reasonable notice, the
Department may shift, adjust, accommodate, or remove the obstruction, and the Director may charge the person
having or maintaining the obstruction for the cost of performing the work.

3. Any opening or obstruction in the rights-of-way made by a grantee in the course of its operation shall be
guarded and protected at all times by the placement of adequate barriers, fences or boardings, the bounds of which,
during periods of dusk and darkness, shall be clearly designated by warning lights.

4. No grantee may locate or maintain its facilities so as to unreasonably interfere with the use of the rights-of-way
by the City, by the general public or other persons, or other persons authorized to use or be present in or upon the

rights-of-way. All such facilities shall be moved by and at the expense of the grantee, temporarily or permanently, as
determined by the City.
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26.36.030 Completion of make-ready work.

To the extent consistent with state law, a grantee shall have thirty days to perform any requested “make-ready” work
(work required to prepare the grantee’s poles or other facilities for attachment by another party) or alterations to its
facilities upon request by persons authorized to use or be present in or upon the rights-of-way. If an owner fails to
perform such work within thirty days, then the authorized persons may perform such “make-ready” work or
alterations at their own cost.

26.36.040 Restoration.
1. No grantee shall take any action or allow any action to be done which may permanently impair or damage any
rights-of-way or other property located in, on or adjacent thereto.

2. In case of any disturbance of pavement, sidewalk, driveway or other surfacing, or any public or private
property, the grantee shall, in a manner acceptable to the City, replace, repair, and restore all paving, sidewalk,
utility covers, survey monuments, driveway or surface of any rights-of-way, or other public or private property, that
has been disturbed by the grantee’s activities in as good condition as before said work was commenced and in
compliance with any then-current legal standards, including but not limited to requirements established by the
Americans with Disabilities Act.

3. In particular, and without limitation, all trees, landscaping and grounds removed, damaged or disturbed as a
result of right-of-way work by grantees shall, at a minimum, be replaced or restored to the condition existing prior to
performance of the work. In addition, a grantee shall comply with all applicable provisions of KZC Chapter 95 and
the pre-approved plans regarding all trees, landscaping and grounds.

4. If weather or other conditions do not allow for the complete restoration required hereunder, the grantee shall
temporarily restore the affected rights-of-way or property. Such temporary restoration shall be at the grantee’s sole
expense, and the owner shall promptly undertake and complete the required permanent restoration when the weather
or other conditions no longer prevent such permanent restoration.

5. All restoration work within the rights-of-way shall be done in accordance with landscape plans approved by the
director.

6. Restoration pursuant to this section shall be at the grantee’s cost and expense, except to the extent otherwise
required by applicable law.

7. In the event that the grantee fails to complete any work required for the repair, protection, or restoration of the
rights-of-way or private property, or any other work required by law or ordinance, within the time specified by and
to the reasonable satisfaction of the City, the City, following notice and an opportunity to cure, may cause such work
to be done. In such a case, the grantee shall reimburse the City the cost thereof within thirty days after receipt of an
itemized list of such costs, or the City may recover such costs through any bond or other security instrument
provided by the grantee, except to the extent otherwise required by applicable law.

26.36.050 Relocation of facilities.

1. The City may require a grantee to relocate authorized facilities within the right-of-way when reasonably
necessary for construction, alteration, repair or improvement of the right-of-way for the purpose of public health,
welfare and safety, at no cost to the City, except to the extent otherwise required by applicable law.

2. The City shall notify the grantee as soon as practicable of the need for relocation and shall specify the date by
which relocation shall be completed. In calculating the date by which relocation must be completed, the City shall
consult with the grantee and consider the extent of the facilities to be relocated, the grantee’s service requirements,
and the construction sequence required, within the City’s overall project construction sequence and constraints, to
safely complete the relocation. Grantees shall complete the relocation by the date specified unless the City or a
reviewing court establishes a later date for completion, after showing by the grantee that the relocation cannot be
completed by the date specified, using best efforts and meeting safety and service requirements.

3. Subject to subsection (4) of this section, whenever any person, other than the City, requires the relocation of a
grantee’s facilities to accommodate work of such person within the franchise area, then the grantee shall have the
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right as a condition of any such relocation to require payment to owner, at a time and upon terms acceptable to the
grantee, for any and all costs and expenses incurred by the grantee in the relocation of the grantee’s facilities.

4. Notwithstanding the provisions of subsection (c) of this section, if the City reasonably determines and notifies
the grantee that the primary purpose of imposing such condition or requirement upon such person is to cause or
facilitate the construction of a public works project to be undertaken within a segment of the franchise area on the
City’s behalf and consistent with the City’s capital improvement plan, transportation improvement program or the
transportation facilities program, then only those costs and expenses incurred by the grantee in reconnecting such
relocated facilities with the grantee’s other facilities shall be paid to owner by such person, and the grantee shall
otherwise relocate its facilities within such segment of the franchise area in accordance with subsection (a) of this
section.

5. The City may require relocation of facilities at no cost to the City in the event of an unforeseen emergency that
creates an immediate threat to public health, welfare and safety.

6. If a grantee is required to relocate, change or alter facilities hereunder and fails to do so, the City may cause
such to occur and charge the owner for the costs incurred.

26.36.060 Underground conversions.

1. In the event that conversion of a grantee’s overhead facilities to underground is required or reasonably necessary
for construction, alteration, repair, or improvement of the rights-of-way for purposes of public welfare, health, or
safety (such as projects that may include, without limitation, road widening, surface grade changes or sidewalk
installation), a grantee, to the extent permitted by applicable law, shall bear the costs of converting the grantee’s
facilities from an overhead system to an underground system as follows:

(a) To ensure proper space and availability in the supplied joint trench, a grantee shall pay for the work
(time and materials) necessary to complete related engineering and coordination with the other utilities
involved in the project.

(b) A grantee shall pay its proportionate share of the cost of labor and materials necessary to place its
cables, conduits and vaults/pedestals in the supplied joint trench and/or stand-alone cable trench. If,
however, the City’s costs for the grantee are not agreeable to the grantee, then the grantee shall have the
right to hire its own contractor(s) to complete its work within the joint trench.

(c) Ifa grantee decides to use its own contractor(s) to complete its portion of the work, then the grantee
and its contractor(s) are responsible for coordinating with the City to provide reasonable notice and time to
complete the placement of the grantee’s cables, conduits and vaults/pedestals in the trench. If the grantee
fails to complete the above work within the time prescribed and to the City’s reasonable satisfaction, the
City may cause such work to be done and bill the reasonable cost of the work to the grantee, including all
reasonable costs and expenses incurred by the City due to the grantee’s delay. In such an event, the City
shall not be liable for any damage to any portion of the grantee’s facilities. Within forty-five days of receipt
of an itemized list of those costs, the grantee shall pay the City.

(d) Within the underground conversion area, a grantee shall cooperate with the City and its contractor on
any on-site coordination. The City shall be responsible for traffic control, trenching, backfill, and
restoration of all work performed by its contractor. A grantee shall be responsible for traffic control,
trenching, backfill, and restoration of all work performed by its contractor for stand-alone cable trenches.

(b) In the event a local improvement district (LID) has been created to fund a relocation or conversion project, a
grantee shall be reimbursed by the LID for all expenses incurred as a result of the project.

26.36.070 Maintenance.

A grantee of aerial facilities shall be required to trim trees upon and overhanging rights-of-way and other public
places of the City so as to prevent the branches of such trees from coming in contact with the facilities of the
grantee, all trimmings to be done at the expense of the grantee, except to the extent otherwise required by applicable
law. A grantee shall comply with all provisions of KZC Chapter 95.20 and 95.21 (Tree Pruning).
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26.36.080 Compliance with applicable laws and standards.

1. All right-of-way work shall be performed in accordance with all applicable law and regulations, including,
where applicable, the Occupational Safety and Health Act of 1970, as amended; the National Electrical Safety Code,
prepared by the National Bureau of Standards; and the National Electrical Code of the National Board of Fire
Underwriters.

2. All right-of-way work shall comply with the requirements of the most recently adopted City preapproved plans
and policies, and in the event of a conflict between the aforesaid preapproved plans and policies and this title, the
standards of the preapproved plans and policies shall control.

3. All of a grantee’s facilities shall be installed in accordance with good engineering practice. All of a grantee’s
facilities shall be maintained in a safe condition, in good order and repair, and in compliance with all applicable
federal, state and local requirements.

4. All safety practices required by law shall be used during construction, maintenance, and repair of a grantee’s
facilities.

5. A grantee shall at all times employ ordinary care and shall use commonly accepted methods and devices for
preventing failures and accidents that are likely to cause damage, injury, or nuisance to the public.

6. A grantee shall maintain membership in good standing with the Utilities Underground Location Center or other
similar or successor organization which is designated to coordinate underground equipment locations and
installations. A grantee shall abide by the state’s “Underground Utilities” statutes (Chapter 19.122 RCW) and will
further comply with and adhere to City regulations related to the One Call locator service program.

26.36.090 Traffic control plan.

1. All grantees shall comply with the Manual on Uniform Traffic Control Devices with respect to traffic control.
The City may require a traffic control plan demonstrating the protective measures and devices that will be
employed.

2. A grantee shall use suitable barricades, flags, flagmen, lights, flares and other measures as required for the
safety of all members of the general public and to prevent injury or damage to any person, vehicle or property by
reason of its right-of-way work.

26.36.100 Coordination of right-of-way work.

1. A grantee shall joint trench or share bores or cuts and work with other grantees so as to reduce the number of
right-of-way cuts within the City, to the extent such joint work would not impose undue economic burdens or delay
upon the grantee.

2. The City shall provide as much advance notice as reasonable of plans to open the rights-of-way to those
providers who are current users of the rights-of-way or who have filed notice with the clerk of the City within the
past twelve months of their intent to place facilities in the City.

3. If applicable law allows the City to keep electronic copies confidential, then by the first day of February each
year, each grantee shall prepare and submit to the department a plan, in a format specified by the department, that
shows all reasonably foreseeable right-of-way work in the paved portion of the rights-of-way anticipated to be done
in the next year, or a statement that no right-of-way work is proposed. The grantee shall report to the department
promptly any changes in the plan as soon as those changes become reasonably foreseeable.

4. The department may disclose information contained in such a plan to another party only on a need-to-know
basis in order to facilitate coordination and avoid unnecessary right-of-way work, or as otherwise required by law. If
a grantee clearly and appropriately identifies information contained in the plan as proprietary, a trade secret, or
otherwise protected from disclosure, then to the maximum extent permissible under federal, state, and local laws
applicable to public records, the department may not disclose that information to the public. If the department
determines that information is not clearly or appropriately identified, the department shall notify the grantee that the
department intends to disclose the requested information unless ordered otherwise by a court.
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5. The department shall review the annual plans submitted by grantees and identify conflicts and opportunities for
coordination of right-of-way work in the paved rights-of-way. Each applicant shall coordinate, to the extent
practicable, with the City and with each potentially affected grantee to minimize disruption in the rights-of-way.

6. If a communication provider is to be placed underground in a new subdivision, the communication provider
shall give written notice to other known providers in the area within which the property is located. Such notice shall
be given at least forty-eight hours before commencement of trenching construction.

7. The City may facilitate joint use of the property, structures, and appurtenances of each grantee located in the
rights-of-way and other public places, insofar as such joint use may be reasonable and practicable.

26.36.110 Damage to facilities.

To the extent permitted by Washington law, the City shall not be liable for any damage to or loss of any facilities
within the rights-of-way as a result of or in connection with any public works, public improvements, construction,
excavation, grading, filling, or work of any kind in the rights-of-way by or on behalf of the City.

26.36.120 Obligations of developers.

A developer shall provide for underground facilities for providers to serve a development in accordance with
applicable law for underground facilities. The developer shall execute all required agreements relating to the
underground facilities, including easements, and provide proof to the City that the agreements have been executed.
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Chapter 26.40

LIABILITY, INDEMNIFICATION AND SECURITY

Sections:

26.40.010  Warranty and liability.

26.40.020 Insurance.

26.40.030  Indemnification.

26.40.040  Security fund.

26.40.050  Construction bond.

26.40.060 Work of contractors and subcontractors.

26.40.010 Warranty and liability.

1. For a period of two years after satisfactory completion of work in a right-of-way, the grantee warrants and
guarantees the quality of the work performed and are responsible for maintaining the site free from any defects
resulting from the quality of the work and, in the event of such defects, for repairing or restoring the site to a
condition that complies with all applicable law and regulations. Any repair or restoration during the warranty period
shall cause the warranty period to run for one additional year beyond the original two-year period with respect only
to what was repaired.

2. The issuance of a right-of-way work permit or any inspection, repair, suggestion, approval, or acquiescence of
any person affiliated with the City does not relieve the grantee from the warranty and liability provisions of this
section, the indemnification provisions of Section 26.40.030, or any other term or condition of this title.

26.40.020 Insurance.

1. Unless otherwise provided by a franchise, each grantee shall, as a condition of the grant, secure and maintain
the following liability insurance policies (which may be evidenced by an acceptable certificate of insurance)
insuring both the grantee and the City, and its elected and appointed officers, officials, agents, representatives and
employees, as additional insureds:

1. Commercial General Liability Insurance Written on an Occurrence Basis. The insurance policy shall be
endorsed to provide a per project general aggregate and there shall be no exclusions for liability arising
from explosion, collapse or underground property damage. The policy shall have limits not less than:

(1) $5,000,000 for bodily injury, property damage, products-completed operations, stop gap
liability, personal injury and advertising injury, and liability assumed under an insured contract;

(i) $6,000,000 general aggregate, per project aggregate and products-completed operations
aggregate.

2. Automobile liability insurance covering all owned, nonowned, hired and leased vehicles with a minimum
combined single limit for bodily injury and property damage of $5,000,000 per accident.

3. Worker’s compensation within statutory limits and employer’s liability insurance with limits of not less
than $1,000,000. Grantee may satisfy this requirement by being a qualified self-insurer.

4. Pollution liability insurance shall be in effect throughout the entire franchise term, with a limit of not less
than $2,000,000 per occurrence, and $2,000,000 in the aggregate.

5. Excess or Umbrella Liability insurance shall be written with limits of not less than $5,000,000 per
occurrence and annual aggregate. The Excess or Umbrella Liability requirement and limits may be satisfied
instead through Grantee’s Commercial General Liability and Automobile Liability insurance, or any
combination thereof that achieves the overall required limits.
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2. The liability insurance policies required by this section shall be maintained by the grantee throughout the term of
the franchise, and such other period of time during which the grantee is operating without a franchise, or is engaged
in the removal of its utility services or telecommunications facilities. The insurance policies shall include the City,
and its elected and appointed officers, officials, agents, employees, representatives, engineers, consultants and
volunteers as additional insureds. The grantee shall provide a certificate of insurance (COI), together with the
additional insured endorsement(s) to the City, upon acceptance of the franchise. Payment of deductibles and self-
insured retentions shall be the sole responsibility of the grantee or grantee. The insurance required by this section
shall apply separately to each insured against whom a claim is made or suit is brought. The grantee’s required
insurance shall be primary insurance with respect to the City, its officers, officials, employees, agents, engineers,
consultants, and volunteers.

3. Any insurance, self-insurance, or self-insured pool coverage maintained by the City shall be excess of the
grantee’s required insurance and shall not contribute with it. Receipt by the City of any certificate or evidence of
insurance showing less coverage than required is not a waiver of grantee’s obligations to fulfill the requirements.
Grantee may utilize primary and excess liability insurance policies to satisfy the insurance policy limits required in
this section. Grantee’s excess liability insurance policy shall provide “follow form” coverage over its primary
liability insurance policies.

4. Grantee is obligated to notify the City of any cancellation or intent not to renew any insurance policy required
pursuant to this section 30 days prior to any such cancellation. Within 15 days prior to said cancellation or intent not
to renew, grantee shall obtain and furnish to the City replacement insurance policies meeting the requirements of
this section. Failure to provide the insurance cancellation notice and to furnish to the City replacement insurance
policies meeting the requirements of this section shall be considered a material breach of the franchise.

5. Grantee’s maintenance of insurance, its scope of coverage and limits as required herein shall not be construed to
limit the liability of the grantee to the coverage provided by such insurance, or otherwise limit the City’s recourse to
any remedy available at law or in equity. If the grantee maintains higher insurance limits than the minimums shown
above, the City shall be insured for the full available limits of commercial general and excess or umbrella liability
maintained by the grantee, irrespective of whether such limits maintained by the grantee are greater than those
required by this code or whether any certificate of insurance furnished to the City evidences limits of liability lower
than those maintained by the grantee. Further, grantee’s maintenance of insurance policies required by this franchise
shall not be construed to excuse unfaithful performance by grantee.

6. Upon approval by the City and based on conditions set by the City in the franchise, the grantee may self-insure
under the same terms as required by this section. Further, the director may modify these insurance requirements
within the franchise as he/she deems necessary to comply with the City’s risk management policies or as otherwise
approved by the City’s Risk Manager; provided, that any such changes provide adequate protection for the City.

26.40.030 Indemnification.
1. As consideration for the issuance of a franchise, the franchise shall include an indemnity clause substantially
conforming to the following:

(a) Grantee hereby releases, covenants not to bring suit and agrees to indemnify, defend, and hold harmless the
City, its elected and appointed officers, officials, employees, agents, engineers, consultants, volunteers, and
representatives from any and all claims, costs, judgments, awards, or liability to any person arising from
injury, sickness, or death of any person or damage to property:

i. For which the negligent acts or omissions of grantee, its agents, servants, officers or employees in
performing the activities authorized are the proximate cause;

il. By virtue of grantee's exercise of the rights granted herein;
1il. By virtue of the City's permitting grantee's use of the rights-of-way or other City property;
iv. Based upon the City's inspection or lack of inspection of work performed by grantee, its agents

and servants, officers or employees in connection with work authorized on a telecommunications
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facility, rights-of-way or other City property over which the City has control pursuant to any
franchise issued;

v. Arising as a result of the negligent acts or omissions of grantee, its agents, servants, officers or
employees in barricading, instituting trench safety systems or providing other adequate warnings
of any excavation, construction, or work upon a facility, in any rights-of-way in performance of
work or services;

vi. Based upon radio frequency emissions or radiation emitted from grantee's equipment located upon
a telecommunications facility, regardless of whether grantee's equipment complies with applicable
federal statutes and/or FCC regulations related thereto.

Grantee's indemnification obligations pursuant to subsection A of this section shall include assuming potential
liability for actions brought against the City by grantee's own employees and the employees of grantee's
agents, representatives, contractors, and subcontractors even though grantee might be immune under Title 51
RCW from direct suit brought by such an employee. It is expressly agreed and understood that this
assumption of potential liability for actions brought against the City by the aforementioned employees is with
respect to claims against the City arising by virtue of grantee's exercise of its rights. In addition to the
indemnification obligations throughout this Section, the obligations of grantee under this subsection B shall
be mutually negotiated between the parties. Grantee shall acknowledge that the City would not enter into an
agreement without grantee's waiver thereof. To the extent required to provide this indemnification and this
indemnification only, grantee will waive its immunity under Title 51 RCW relating solely to indemnity claims
made by the City directly against grantee for claims made against the City by grantee’s employees as
provided in RCW 4.24.115.

Inspection or acceptance by the City of any work performed by grantee at the time of completion of
construction shall not be grounds for avoidance of any of these covenants of indemnification. Provided that
grantee has been given prompt written notice by the City of any such claim, said indemnification obligations
shall also extend to claims which are not reduced to a suit and any claims which may be compromised prior to
the culmination of any litigation or the institution of any litigation. The City has the right to defend or
participate in the defense of any such claim and has the right to approve any settlement or other compromise
of any such claim.

In the event that grantee refuses the tender of defense in any suit or any claim, said tender having been made
pursuant to this section, and said refusal is subsequently determined by a court having jurisdiction (or such
other tribunal that the parties agree to decide the matter), to have been a wrongful refusal on the part of
grantee, then grantee shall pay all of the City's costs for defense of the action, including all reasonable expert
witness fees, reasonable attorneys' fees, the reasonable costs of the City, and reasonable attorneys' fees of
recovering under this Subsection.

The obligations of grantee under the indemnification provisions of this section shall apply regardless of
whether liability for damages arising out of bodily injury to persons or damages to property were caused or
contributed to by the concurrent negligence of the City, its officers, agents, employees or contractors. The
provisions of this section, however, are not to be construed to require the grantee to hold harmless, defend, or
indemnify the City as to any claim, demand, suit, or action which arises out of the sole negligence of the City.
In the event that a court of competent jurisdiction determines that a franchise is subject to the provisions of
RCW 4.24.115, the parties agree that the indemnity provisions hereunder shall be deemed amended to provide
that the grantee's obligation to indemnify the City hereunder shall extend only to the extent of grantee's
negligence.

Notwithstanding any other provisions of this section, grantee assumes the risk of damage to its facilities
located in the rights-of-way and upon City property from activities conducted by the City, its officers, agents,
employees and contractors, except to the extent any such damage or destruction is caused by or arises from
the sole negligence or willful or malicious action on the part of the City, its officers, agents, employees or
contractors. Grantee releases and waives any and all such claims against the City, its officers, agents,
employees and contractors. In no event shall the City be responsible for indirect, special, consequential, or
punitive damages or loses, including but not limited to lost income or business interruption, whether or not a
party has been advised of the possibility of such damage and notwithstanding the theory of liability in which
an action may be brought. Grantee further agrees to indemnify, hold harmless and defend the City against any
claims for damages, including, but not limited to, business interruption damages and lost profits, brought by
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or under users of grantee's facilities as the result of any interruption of service due to damage or destruction of
grantee's facilities caused by or arising out of activities conducted by the City, its officers, agents, employees
or contractors.

2. These indemnification obligations shall survive expiration, revocation, termination, or completion of the
activities authorized by the franchise.

26.40.040 Security fund.

1. Each grantee shall establish a permanent security fund with the City by depositing the amount of at least fifty
thousand dollars or other amount as determined by the director with the City in cash or other instrument acceptable
to the City (the “security fund”), which fund shall be maintained at the sole expense of the grantee so long as any of
the grantee’s facilities are located within the rights-of-way. This security fund shall be separate and distinct from
any other bond or deposit required under other code provisions or agreements.

2. The grantee shall deposit the security fund with the City on or before the effective date of its franchise, or, if the
grantee does not have a franchise, on or before the date the grantee places its facilities in the rights-of-way.

3. The security fund shall serve as security for the full and complete performance of the grantee’s obligations
under this title and under any agreement between the grantee and the City, including any costs, expenses, damages
or loss the City pays or incurs because of any failure attributable to the grantee to comply with the codes,
ordinances, rules, regulations or permits of the City.

4. Before any sums are withdrawn from the security fund, the Director shall give written notice to the grantee:

(a) Describing the act, default or failure to be remedied, or the damages, cost or expenses which the City
has incurred by reason of the grantee’s act or default.

(b) Providing a reasonable opportunity for the grantee to remedy the existing or ongoing default or
failure, if applicable.

(¢) Providing a reasonable opportunity for the grantee to pay any moneys due the City before the City
withdraws the amount thereof from the security fund, if applicable.

(d) Stating that the grantee will be given an opportunity to review the act, default or failure described in
the notice with the City manager.

5. The grantee shall replenish the security fund within fourteen days after written notice from the City that the City
has withdrawn an amount from the security fund.

26.40.050 Construction bond.
1. Unless otherwise provided in a franchise agreement or in right-of-way work permit, each grantee shall deposit
with the City, before a permit is issued, a construction bond written by a surety acceptable to the City equal to at
least one hundred percent of the estimated cost of the right-of-way work covered by the permit.
2. The construction bond shall remain in force until ninety days after substantial completion of the work, as
determined by the Director, including restoration of rights-of-way and other property affected by the right-of-way
work. However, in addition to the foregoing, the City reserves the right to require a maintenance bond pursuant to
Chapter 175 KZC.
3. The construction bond shall guarantee, to the satisfaction of the City:

(a) Timely completion of construction.

(b) Construction in compliance with applicable plans, permits, technical codes and standards.

(c) Proper location of the facilities as specified by the City.

(d) Restoration of the rights-of-way and other property affected by the right-of-way work.
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(e) The submission of “as-built” maps after completion of right-of-way work as required by this title.

(f) Timely payment and satisfaction of all claims, demands or liens for labor, material or services
provided in connection with the right-of-way work.

26.40.060 Work of contractors and subcontractors.

The contractors and subcontractors of a grantee shall be licensed and bonded in accordance with the City’s generally
applicable regulations. Work by contractors and subcontractors is subject to the same restrictions, limitations and
conditions as if the work were performed by the grantee itself. The grantee shall be responsible for all work
performed by its contractors and subcontractors and others performing work on its behalf as if the work were
performed by it, and shall ensure that all such work is performed in compliance with this title and other applicable
laws. The grantee shall be jointly and severally liable for all damage, and for correcting all damage, caused by its
contractors or subcontractors. It is the responsibility of the grantee to ensure that contractors, subcontractors or other
persons performing work on the grantee’s behalf are familiar with the requirements of this title and other applicable
laws governing the work they perform.
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Chapter 26.44

ENFORCEMENT

Sections:

26.44.010  Enforcement procedures and remedies.
26.44.020  Stop work order.

26.44.030  Order to cure.

26.44.040  Fines.

26.44.050 Removal.

26.44.060 Revocation.

26.44.010 Enforcement procedures and remedies.
1. If the City determines that a grantee has failed to perform any obligation under this title or has failed to perform
in a timely manner, the City may:

(a) Issue a stop work order pursuant to Section 26.44.020; and/or
(b) Issue an order to cure pursuant to Section 26.44.030.

2. Ifthe violation is contested (as provided in Section 26.44.020 and 26.44.030), the director shall consider the
written communication provided by the grantee and shall notify same of his or her final decision in writing within a
reasonable time period.

3. [If'the violation has not been remedied or is not in the process of being remedied to the satisfaction of the City
within a reasonable time period following the later of: (i) the expiration of the time period for contesting a violation;
and (ii) the notification by the director to the grantee of his or her final decision in respect of a contestation of the
violation, the City may:

(a) Enforce the provisions of this title through injunctive proceedings, an action for specific performance,
or any other appropriate proceedings.

(b) Impose a fine upon the grantee pursuant to Section 26.44.040.

(c) Assess against the grantee any monetary damages provided for such violation in any agreement
between the grantee and the City.

(d) Assess and withdraw the amounts specified above from the grantee’s security fund or other applicable
security instrument.

() Revoke any franchise held by the grantee pursuant to Section 26.44.060.

(f) Pursue any legal or equitable remedy available under any applicable law or under any agreement
between the grantee and the City.

4. Remedies available to the City for violations under this title and under a franchise agreement shall be construed,
except as otherwise provided in this title, as cumulative and not alternative.

5. A grantee shall pay civil penalties or liquidated damages within thirty days after receipt of notice from the City.

6. The filing of an appeal to any regulatory body or court shall not stay or release the obligations of a grantee
under applicable law or any agreements with the City.

7. An assessment of liquidated damages or civil penalties does not constitute a waiver by the City of any other
right or remedy they may have under applicable law or agreements, including the right to recover from the grantee
any additional damages, losses, costs, and expenses, including actual attorneys’ fees, that were incurred by the City
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by reason of the violation. However, the City’s election of liquidated damages under the franchise agreement shall
take the place of any right to obtain actual damages over and above the payment of any amounts otherwise due. This
provision may not be construed to prevent the City from electing to seek actual damages for a continuing violation if
it has imposed civil penalties or liquidated damages for an earlier partial time period for the same violation.

26.44.020 Stop work order.
1. The director may issue a stop work order, impose conditions on any permit, or suspend or revoke a permit if the
director determines that:

(a) A person has violated applicable law or regulations or any term, condition, or limitation of a permit;

(b) Right-of-way work poses a hazardous situation or constitutes a public nuisance, public emergency, or
other threat to the public health, safety, or welfare; or

(c) There is a paramount public purpose.

2. The Director shall notify the grantee of action taken under subsection (a) of this section by a written
communication, and the grantee shall comply immediately after receipt of the notice.

3. A stop work order shall state the conditions under which work may be resumed and shall be posted at the site.

4. The grantee may contest the stop work order by providing to the director a written communication detailing the
grounds for such contestation, within fifteen days of receipt of the stop work order. However, unless the Director
promptly orders otherwise for good cause, the submission of such written communication does not excuse the
grantee from compliance with the stop work order pending resolution of the dispute.

26.44.030 Order to cure.
1. The Director may order a grantee that has violated applicable law or regulations, or any term, condition, or
limitation of a permit, to cure the violation within the time specified in the order.

2. An order issued under this section shall warn the person that a failure to comply within the time specified makes
the person subject to the imposition of a penalty not to exceed one thousand dollars pursuant to the provisions of
Chapter 1.04 and to liability for any costs incurred by the department to effectuate compliance.

3. The grantee may contest the cure order by providing to the Director a written communication detailing the
grounds for such contestation within fifteen days of receipt of the cure order. Unless the Director promptly orders
otherwise for good cause, the submission of such written communication excuses the grantee from compliance with
the cure order pending resolution of the dispute.

4. If the grantee fails, neglects, or refuses to comply with an order issued under this section that involves right-of-
way work, the Director may complete the right-of-way work or other work in the rights-of-way in any manner the
director deems appropriate, and the grantee shall compensate the department for all costs incurred, including costs
for administration, construction, consultants, equipment, inspection, notification, remediation, repair, and
restoration. The cost of the work may be deducted from any construction bond or other security instrument of the
grantee. The Department’s completion of right-of-way work or other work in the rights-of-way does not relieve the
grantee from the warranty and liability provisions of Section 26.40.010, the indemnification provisions of Section
26.40.030, or any other term or condition of this title.

26.44.040 Fines.

Any person found violating, disobeying, omitting, neglecting or refusing to comply with any of the provisions of
this Title shall be guilty of a misdemeanor. Upon conviction any person violating any provision of this title shall be
subject to a fine of up to one thousand dollars or by imprisonment for a period of up to ninety days, or both such fine
and imprisonment. A separate and distinct violation shall be deemed committed each day on which a violation
occurs or continues.

26.44.050 Removal.
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1. Within thirty days following written notice from the City, any grantee with facilities in the City’s rights-of-way
that are not authorized pursuant to this Title shall, at its own expense, remove such facilities from the rights-of-way.
If such grantee fails to remove such facilities, the City may cause the removal and charge the grantee for the costs
incurred. Facilities are unauthorized and subject to removal in the following circumstances:

(a) Upon termination of the grantee’s authorization under this title.

(b) If the facilities were constructed or installed without the prior grant of a franchise.

(¢) Upon abandonment of a facility within the rights-of-way.

(d) If the facilities were constructed or installed at a location not permitted by the franchise.

2. The City retains the right to cut or move any facilities located within the City’s rights-of-way to the extent the
City may determine such action to be necessary in response to any public health or safety emergency.

26.44.060 Revocation.
1. A franchise granted by the City may be revoked for any one or more of the following reasons:

(a) Construction or operation at an unauthorized location.

(b) Material misrepresentation by or on behalf of a grantee in any application to the City.

(c¢) Abandonment of facilities in the rights-of-way without the express written permission of the City.
(d) Failure to relocate or remove facilities as required in this title.

(5) Failure to pay fees or costs when and as due the City.

(e) Violation of a material provision of this title.

(f) Violation of a material term of a franchise.

(g) Violation of any federal, state or local law.

2. In the event that the director believes that grounds exist for revocation of a franchise, the grantee shall be given
written notice of the apparent violation or noncompliance, be provided a short and concise statement of the nature
and general facts of the violation or noncompliance, and be given a reasonable period of time not exceeding thirty
(30) days from receipt of notice to furnish evidence on any or all of the following points:

(a) That corrective action has been, or is being, actively and expeditiously pursued to remedy the
violation or noncompliance;

(b) That rebuts the alleged violation or noncompliance; and
(c) That it would be in the public interest to impose civil penalties or sanctions less than revocation.

3. In the event that a grantee fails to provide evidence reasonably satisfactory to the director as provided
hereunder, the director shall make a preliminary determination as to whether an event of default by the grantee has
occurred and initially prescribe remedies in accordance with Section 26.44.060. In the event that a grantee wishes to
appeal such determination, it shall do so to the hearing examiner. In the event a further appeal is sought by the
grantee, it shall make such appeal to the City Council. With respect to apparent violations or noncompliance,
appeals provided for herein shall be made within fourteen days of a determination adverse to the grantee. In any
event, the City shall provide the grantee with notice and a reasonable opportunity to be heard concerning the matter.
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Chapter 26.48

MISCELLANEOUS PROVISIONS

Sections:

26.48.010  Further rules and regulations.
26.48.020  Captions.

26.48.030  Severability.

26.48.040  Costs.

26.48.010 Further rules and regulations.

The City Manager is authorized to establish further rules, regulations and procedures with respect to the City’s
authority to manage, regulate and control public rights-of-way for the implementation of this title. Except in cases of
emergency, the City shall attempt to notify and provide an opportunity for comment to persons who may be affected
by rules, regulations and procedures adopted pursuant to this section.

26.48.020 Captions.
The captions to sections are inserted solely for information and shall not affect the meaning or interpretation of this
title.

26.48.030 Severability.

If any section, subsection, sentence, clause, phrase, or other portion of this title, or its application to any person, is
for any reason declared invalid, in whole or in part by any court or agency of competent jurisdiction, said decision
shall not affect the validity of the remaining portions hereof.

26.48.040 Costs.

Except where otherwise expressly stated herein, all costs incurred by a grantee in connection with any provision of
this title shall be borne by the grantee.
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ATTACHMENT 3

This chapter establishes the conditions under which wireless service facilities (WSF) may locate and

operate in different areas of the City. The provisions of this chapter add to and in some cases supersede
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the other regulations of this code. If you wish to install, operate, or alter WSF in Kirkland, you should read

the provisions of this chapter.

For properties within jurisdiction of the Shoreline Management Act, see Chapter 83 KZC.

(Ord. 4520 8 1, 2016; Ord. 4252 8 1, 2010; Ord. 4045 § 1, 2006)

Back to Top

117.10 Policy Statement

The purpose of this chapter is to provide specific regulations for the placement, construction,
modification and removal of WSF. Pursuant to the guidelines of Section 704 of the Federal
Telecommunications Act of 1996, 47 USC, Chapter 5, Subchapter Ill, Part |, Section 332(c)(7), the provisions
of this chapter are not intended to and shall not be interpreted to prohibit or to have the effect of
prohibiting the provision of wireless services, nor shall the provisions of this chapter be applied in such a

manner as to unreasonably discriminate among providers of functionally equivalent wireless services.

1. The goals of this chapter are to:

a. Encourage the location of towers in nonresidential areas and to minimize the total number of

tall towers throughout the City;

b. Encourage the joint use of existing tower sites;

¢. Encourage users of towers and antennas to locate them, to the extent possible, in areas where

the impact on the City is minimal;

d. Encourage users of towers and antennas to configure them in a way that minimizes the visual

impact of the towers and antennas;

e. Strongly encourage the providers of wireless services to use concealment technology;

f. Provide standards for the siting of WSF and other wireless communications facilities (such as

television and AM/FM radio towers);

g. Facilitate the ability of the providers of wireless services to provide such services throughout

the City quickly, effectively and efficiently; and
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h. Prioritize the location of WSF on existing structures such as ballfield lights, transmission towers,

utility poles or similar structures, particularly when located on public property.

2. Accordingly, the City Council finds that the promulgation of this chapter is warranted and necessary

to:

a. Manage the location of towers and antennas in the City;

b. Protect residential areas and other land uses from potential adverse impacts of towers and

antennas;

¢.  Minimize visual impacts of towers and antennas through careful design, siting, landscaping,

screening, innovative camouflaging techniques and concealment technology;
d. Accommodate the growing need for towers and antennas;

e. Promote and encourage shared use and co-location on existing towers as a desirable option

rather than construction of additional single-use towers; and
f. Avoid potential damage to adjacent properties through engineering and proper siting of WSF.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.15 Definitions

For the purpose of this chapter, the following terms shall have the meaning ascribed to them below.

Terms not defined in this section shall be defined as set forth in Chapter 5 KZC:

1. “Antenna”: any exterior apparatus designed for telephonic, radio, data, Internet or other
communications through the sending and/or receiving of radio frequency signals including, but not
limited to, equipment attached to a tower, pole, light standard, building or other structure for the

purpose of providing wireless services. Types of antennas include:

a. An“omni-directional antenna” receives and transmits radio frequency signals in a 360-degree

radial pattern;
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b. A*"whip antenna” is an omni-directional antenna that is up to 15 feet in height and up to four

(4) inches in diameter; and

¢. A“directional or panel antenna” receives and transmits radio frequency signals in a specific

directional pattern of less than 360 degrees.

2. “Antenna height”: the vertical distance measured from average building elevation to the highest point

of the antenna, or if on a rooftop or other structure, from the top of the roof or structure to the highest
point of the antenna. For replacement structures, antenna height is measured from the top of the

existing structure to the highest point of the antenna or new structure, whichever is greater.

3. “Approved WSF": any wireless service facility (WSF) that has received all required permits.

4. "Base station”: the structure or equipment at a fixed location that enables wireless communications
licensed or authorized by the FCC, between user equipment and a communications network. The term

does not encompass a tower as defined in this section or any equipment associated with a tower.

5. “Cell site": a tract or parcel of land or building that contains the WSF including any antenna, antenna
support structure, accessory buildings, and associated parking, and may include other uses associated

with and ancillary to wireless services.

6. “Co-location™ the use or placement of WSF on a tower by two (2) or more wireless service providers
or by one (1) wireless service provider for more than one (1) type of communication technology; or the
mounting or installation of transmission equipment on an eligible support structure for the purpose of

transmitting and/or receiving radio frequency signals for communication purposes.

7. "Concealment”: eligible support structures and transmission facilities designed to look like some

feature other than a wireless tower or base station.

8. “Conductor”: a material or object designed and used to conduct heat, electricity, light, or sound, and
contains electrical charges that are relatively free to move through the material. The term “conductor”

does not include “insulator” or any connecting or support device.

9. “Eligible facilities modification”: a proposed facilities modification that does not result in a substantial

change in the physical dimensions of an eligible support structure.
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10. “Eligible facilities modification permit” or “permit”: a written document issued by the approval

authority pursuant to this chapter approving an eligible facilities modification application.

11. “Eligible support structure”: any existing tower or base station as defined in this chapter; provided,
that it is in existence at the time the eligible facilities modification application is filed with the City under

this chapter.

12. "“Equipment structure”: a facility, shelter, cabinet or vault used to house and protect electronic or
other associated equipment necessary for processing wireless communications signals. “Associated
equipment” may include, for example, air conditioning, backup power supplies and emergency

generators.

13. "Existing": a constructed tower or base station that has been reviewed and approved under the
applicable zoning or siting process of the City, or under another state, county or local regulatory review

process.

14. “Insulator”: material in a unit form designed and used so as to support a charged conductor and

electrically isolate it.

15.  “Nonresidential” or “nonresidential zone": (1) all portions of the City (including rights-of-way adjacent
thereto, measured to the centerline of the right-of-way) in an area not zoned residential as defined in this

chapter, or (2) the I-405 or SR 520 right-of-way.

16. “Other support structure”: a structure used to support WSF or equipment structures, excluding
buildings, utility poles, and water reservoirs. Examples of “other support structures” include flagpoles and

ballfield light standards.

17. "Prior approval”: certification of approval(s) from the jurisdiction authorizing the initial installation of
a specific wireless carrier's WSF on a base station or tower. Prior approval may also include the
subsequent approval(s) from the jurisdiction authorizing modifications to the initial installation that have
resulted in the existing state of the WSF including, but not limited to, the number and location of

equipment structures, antennas, antenna support structures, and ancillary equipment.
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18. “Small cell network”: an interrelated network of spatially separated antenna nodes connected to a
common source via a transport medium that provides wireless service within a geographic area. Including

facilities similar in nature to small cell facilities, micro-cells, and Distributed Antenna Systems (DAS).

19. “Substantial change”: a proposed facilities modification that will substantially change the physical

dimensions of an eligible support structure if it meets any of the criteria in KZC 117.77.

20. “Residential zone" shall be as defined in KZC 5.10.785, together with the PLA1 and P zones; and

rights-of-way adjacent to each of the aforementioned zones, measured to the centerline of the right-of-

way.

21. “Tower”: any structure that is designed and constructed primarily for the purpose of supporting one
(1) or more antennas, including any antenna support structure, self-supporting lattice towers or monopole

towers. A “tower” shall not include a replacement utility pole as authorized by KZC 117.65(6).

22. “Utility pole": a structure designed and used primarily for the support of electrical wires, telephone

wires, television cable, traffic signals, or lighting for streets, parking areas, or pedestrian paths.

23. “Wireless services” and “wireless service facilities (WSF)": shall be defined in the same manner as in
Title 47, United States Code, Chapter 5, Subchapter lll, Part |, Section 332(c)(7)(C), as they may be amended

now or in the future.

(Ord. 4520 8 1, 2016; Ord. 4369 § 1, 2012; Ord. 4320 8 1, 2011; Ord. 4121 & 1, 2008; Ord. 4045 § 1, 2006)

Back to Top

117.20 Applicability

1. New WSF - All new WSF shall comply with this chapter unless the applicant had a vested application
to site said WSF under a prior version of this chapter, or unless specifically exempted by KZC 117.25. See

also subsection (2)(c) of this section.

2. Approved WSF

a. The use of approved WSF shall be allowed to continue. Routine maintenance and repair of WSF
shall be permitted. Activity not included in routine maintenance and repair requires compliance

with this chapter except as stated in subsections (2)(b) and (c) of this section.

63


https://www.codepublishing.com/WA/Kirkland/html/KirklandZ117/KirklandZ117.html#117.77
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=785
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ05/KirklandZ05.html#5.10.785
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=805
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=805
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ117/KirklandZ117.html#117.65
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=632
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ05/KirklandZ05.html#5
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ117/KirklandZ117.html#117
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ117/KirklandZ117.html#117.25

ATTACHMENT 3

PROPOSED TO BE REPEALED

b. WSF may be replaced by new WSF, if such new WSF are approved as a minor modification
pursuant to KZC 117.105. However, the replacement of an existing tower, whether that tower
conforms or does not conform to the provisions of this chapter, shall be treated and processed as a

new facility.

¢. New antennas may be added to existing platforms or arms that are appended to approved
towers if such new antennas are approved as a minor modification pursuant to KZC 117.105.

However, new platforms or arms on approved towers will require compliance with this chapter.

d. Modifications may be made to eligible support structures pursuant to the provisions of
KzZC 117.40(1)(a)(1) if they do not constitute a substantial change in the physical dimensions of an

eligible support structure.

3. Not Approved WSF - Any WSF for which there is no record of a permit must be removed or receive a

permit to comply with this chapter.

4. Other Wireless Communication Facilities - All of the provisions of this chapter, which address wireless
services and WSF, shall also be deemed to cover other wireless communications facilities (and, in
particular, but without limitation, television, satellite radio, global positioning systems (GPS), and

AM/FM radio towers not covered by KZC 115.60(2)(c)) to the maximum extent allowed by law.

(Ord. 4520 8 1, 2016; Ord. 4369 8 1, 2012; Ord. 4320 8 1, 2011; Ord. 4045 & 1, 2006)

Back to Top

117.25 Exemptions

The following are exempt from the provisions of this chapter and shall be permitted in all zones, subject

to any other applicable provisions of this code:

1. Temporary WSF during an emergency declared by the City.

2. Temporary WSF located on the same site as, and during the construction of, a permanent WSF for

which appropriate permits have been granted.

3. Licensed amateur (ham) radio stations.
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4. Satellite dish antennas two (2) meters or less in diameter when located in nonresidential zones, and

satellite dish antennas one (1) meter or less in diameter when located in residential zones, including

direct to home satellite services, when used as an accessory use of the property.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.30 Prohibited Devices

1. Except as exempted pursuant to KZC 117.25, WSF that are not permanently affixed to a support
structure and which are capable of being moved from location to location (e.g., “cell on wheels”) are

prohibited.

2. Towers are prohibited on properties within jurisdiction of the Shoreline Management Act as set forth

in Chapter 83 KZC.

(Ord. 4520 8 1, 2016; Ord. 4252 8 1, 2010; Ord. 4045 & 1, 2006)

Back to Top

117.35 Permit Required

In all instances, a permit must be obtained from the City before any WSF may be constructed on any

public or private land or right-of-way, including I-405 and SR 520.

(Ord. 4520 8 1, 2016; Ord. 4369 8 1, 2012; Ord. 4252 § 1, 2010; Ord. 4045 § 1, 2006)

Back to Top

117.40 Application Review Process

1. Review Process Table

a. An application to site a WSF, or modify an existing facility, shall be processed according to the
table below. This table does not include all requirements for WSF. Additional requirements and
standards affecting design and location of WSF can be found in KZC 117.65 (WSF

Standards), 117.70 (Equipment and Equipment Structure Standards), and 117.75 (Screening).
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ATTACHMENT 3

Review Process

Facility Type

Review Timeline

1. Eligible Facility
Modification

(Planning Official issues

Modification to an existing base station or tower
with an approved WSF that does not result in a

substantial change as set forth in KZC 117.77, and

60 days from date City accepts
application. See KZC 117.40(2) for

“shot clock” regulations. See

decision.) does not include replacing the existing base station |KZC 117.40(6) for deemed granted
or tower. regulations.
2. Planning Official Decision |a) Attachment of antennas to existing buildings or [90 days from date City accepts

(Planning Official issues

decision.)

mechanical equipment enclosures in a nonresidential
zone. See KZC 117.65(7).

b) Attachment of antennas to existing water
reservoirs, utility poles, or other support structures in
any zone.?> See KZC 117.65(6) and (7).

¢) Attachment of antennas to replacement utility
poles in any zone, where the diameter' of the
replacement pole will not exceed 24 inches See
KZC 117.65(6).

d) Attachment of antennas to a replacement utility
pole in any zone, where the diameter and height of
the replacement utility pole will not exceed the
diameter or height of the previously approved utility
pole.

e) Attachment of antennas to existing buildings
within a public park, regardless of zone, if approved
by the Director of Parks and Community Services.

f) Small cell networks attached to any existing
structures or existing WSF in nonresidential zones,

or attached to an existing utility pole in any zone.?

application.

3. Process I Permit

(Planning and Building Director

decision following public notice

a) Co-location of antennas on existing towers
in residential zones, not resulting in any increase to

tower height.

90 days for co-location of wireless
facilities and 150 days for all other

wireless facilities applications from
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ATTACHMENT 3

Review Process

Facility Type

Review Timeline

and comment, per

Chapter 145 KZC.)

b) New towers in nonresidential zones, not
exceeding 40 feet in height.
¢) Attachment of antennas to nonresidential

buildings, such as schools or churches, in residential

zones, except when located in a public park. See
KZC 117.65(7).

d) Small cell networks attached to any existing
structures or other existing WSF in residential

zones.?

date City deems the application

complete.

4. Process IIA Permit
(Hearing Examiner holds public
hearing and issues decision, per

Chapter 150 KZC.)

a) New towers in nonresidential zones, exceeding
40 feet in height.

b) Attachment of antennas to replacement utility
poles in any zone, where the diameter' of the
replacement pole is increased to a diameter
exceeding 24 inches. See KZC 117.65(6).!

¢) Attachment of antennas to multifamily

residential buildings in residential zones.

90 days for co-location of wireless

facilities and 150 days for all other

wireless facilities applications from
date City deems the application

complete.

5. Process IIB Permit?
(Hearing Examiner holds public
hearing, City Council issues

decision, per Chapter 152 KZC.)

a) Co-location of antennas on existing towers

in residential zones resulting in an increase in tower
height.

b) New towers in residential zones, not exceeding
40 feet in height.

¢) Departures from standards contained in this
chapter, subject to the limitations of KZC 117.80.
d) Any facility that does not qualify for review as
a Planning Official decision, Process I permit, or

Process ITA permit as listed above.

90 days for co-location of wireless

facilities and 150 days for all other

wireless facilities applications from
date City deems the application

complete.

' Diameter shall be measured as the widest dimension of the replacement pole.

2 Attachment of antennas to existing water reservoirs or other support structures, or to

existing or replacement utility poles, where such attachment results in a height increase

10
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to the original support structure, may be approved only once through the review
process indicated. Any subsequent proposal that would result in a height increase shall

be reviewed through Process IIB.

3 |f a small cell installation includes nodes that fall under Planning Official and Process |

review per the above table, a Process | review will be required for that installation.

b. Although this table specifically addresses antennas and towers, it is presumed that for each

facility there will be associated equipment structures, and there may be structural alterations to

existing support structures. Such equipment structures and structural alterations shall be reviewed

through the same process as the facility with which they are associated, subject to the limitations of

KzC 117.20.

¢. Ifin aresidential zone, the applicant shall demonstrate that a diligent effort has been made to
locate the proposed facility in a nonresidential zone, and that due to valid considerations including

physical constraints or technological feasibility, no other location is available.

d. An application for a new tower shall not be approved unless the applicant demonstrates, to the
satisfaction of the City, that an attempt was made to co-locate the proposed antenna on an existing

structure, and that such attempt was spatially, structurally, or technically infeasible.

2. Review “Clock” - An application review period begins to run when all required application materials
have been submitted and payment has been received. The clock shall stop when the City determines that
the application is incomplete and provides notice to the applicant. The clock for the application review
period may also be stopped by mutual agreement of the Planning Official and applicant. The time frame
for review begins running again when the City is in receipt of applicant’s supplemental submission in

response to the City's notice of incompleteness.

3. Application Requirements - All applications required pursuant to this chapter shall be made using

forms provided by the Planning Department and shall be accompanied by the information and support

materials identified on said forms.

11
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4. Completeness Review - The City will conduct a maximum 28-day completeness review prior to

deeming the application complete for eligible facility modifications and Planning Official decisions.

Process |, Process IIA, and Process |IB Permits - The determination of completeness for Process |,
Process IIA, and Process IIB permit applications shall occur pursuant to the process set forth in

Chapters 145, 150, and 152 KZC, respectively.

5. Modification of Application - In the event that, after submittal of an application or as a result of any
subsequent submittals, the applicant modifies the proposed eligible facilities modification described in
the initial application, the application as modified will be considered a new application subject to

commencement of a new application review period.

6. Failure to Act - In the event the City fails to approve or deny an eligible facility modification
application seeking approval under this chapter within the timeline for review (accounting for any tolling),
the request shall be deemed granted. The deemed grant does not become effective until the applicant
notifies the Planning Official in writing after the review period has expired (accounting for any tolling) that

the application has been deemed granted.

(Ord. 4520 8 1, 2016; Ord. 4320 § 1, 2011; Ord. 4252 8 1, 2010; Ord. 4121 8 1, 2008; Ord. 4045 § 1, 2006)

Back to Top

117.45 Pre-Submittal Meeting

Before an application requiring review through Process |, Process IIA, or Process 1I1B will be accepted for

processing, the applicant shall attend a pre-submittal meeting with the Planning Official, as required by

KZC 145.12, 150.12, or 152.12.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.60 Third Party Review

In certain instances (particularly Process IIA and Process IIB permit applications) there may be a need for
expert review by a third party of the technical data submitted by the applicant. The City may require such
a technical review, to be paid for by the applicant. The selection of the third party expert shall be by

mutual agreement between the applicant and the City, and such agreement not to be unreasonably

12
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withheld by either party. The third party expert shall have recognized training and qualifications in the

field of radio frequency engineering.

The expert review is intended to be a site-specific review of technical aspects of the WSF, and other
matters described herein, and not a subjective review of the site selection. In particular, but without
limitation, the expert shall be entitled to provide a recommendation on the height of the proposed
facilities relative to the applicant’s coverage objectives and system design parameters. Such a review
should address the accuracy and completeness of the technical data, whether the analysis techniques
and methodologies are legitimate, the validity of the conclusions, and any specific technical issues

outlined by the City or other interested parties.

To facilitate the expert review, an applicant for a Process IIB permit for a new tower in a residential zone,

or for the co-location of antennas on existing towers in residential zones resulting in an increase in tower

height, the applicant shall submit a map of the area to be served by the facility, its relationship to other
sites in the applicant's network, and an evaluation of existing available land and buildings and structures
taller than 30 feet within one-quarter (1/4) mile of the proposed site. The applicant shall demonstrate that
he/she contacted the landowners or owners of structures taller than 30 feet within a one-quarter (1/4)
mile radius of the proposed site, and was denied permission by those owners to locate the facility on

their land or their structures.

Based on the results of the third party review, the City may require changes to the application to comply

with the recommendations of the expert.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.65 WSF Standards

1. Context - The location and design of a cell site shall consider its visual and physical impact on the

surrounding neighborhood and shall, to the extent feasible, reflect the context within which it is located.

2. Design Compatibility - WSF shall be architecturally compatible with the surrounding buildings and
land uses or otherwise integrated, through location, design, and/or concealment technology, to blend in

with the existing characteristics of the site and streetscape to the maximum extent practical.

13
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3. Concealment Technology - One (1) or more of the following concealment measures must be
employed unless the City determines through the applicable review process that alternative measures

would be more appropriate given the contextual setting of the WSF:

a. For wireless service towers:

If within an existing stand of trees, the tower shall be painted a dark color, and be made of
wood or metal. A greenbelt easement is required to ensure permanent retention of the

surrounding trees.

Towers in a more open setting shall have a backdrop (for example, but not limited to, trees, a
hillside, or a structure) on at least two (2) sides, be a color compatible with the backdrop, be
made of materials compatible with the backdrop, and provide architectural or landscape
screening for the remaining sides. If existing trees are the backdrop, then a

greenbelt easement is required to ensure permanent retention of the surrounding trees. The
greenbelt easement shall be the minimum necessary to provide screening and may be

removed at the landowner’s request in the event the facility is removed.

Antennas shall be integrated into the design of any tower to which they are attached. External
projections from the tower shall be limited to the greatest extent technically feasible. Where
antennas are completely enclosed within the tower, the need for the backdrop described in
the preceding paragraph may be reduced or eliminated, depending on the tower design and

context.

b. For rooftop antennas or antennas mounted on other structures:

Omni-directional antennas mounted on the roof shall be of a color compatible with the roof,

structure or background.

Other antennas shall use compatible colors and architectural screening or other techniques

approved by the City.

Antennas shall be integrated into the design of the structure to which they are attached.
External projections from the structure shall be limited to the greatest extent technically

feasible.

14
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c. Antennas mounted on one (1) or more building facades shall:

(1) Use color and materials to provide architectural compatibility with the building;

(2) Be mounted on a wall of an existing building in a configuration as flush to the wall as

technically possible; and

(3) Not project above the wall on which it is mounted.

d. Where feasible, cable and/or conduit shall be routed through the inside of any new tower,
utility pole, or other support structure. Where this is not feasible, or where such routing would
result in a structure of a substantially different design or substantially greater diameter than that of
other similar structures in the vicinity or would otherwise appear out of context with its
surroundings, the City may allow or require that the cable or conduit be placed on the outside of
the structure. The outside cable or conduit shall be the color of the tower, utility pole, or other

support structure, and the City may require that the cable be placed in conduit.

e. Alternative measures for concealment may be proposed by the applicant and approved by the
City, if the City determines through the applicable review process that the optional measures will be

at least as effective in concealing the WSF as the measures required above.

f. Notwithstanding the above, the manner of concealment for any WSF that requires approval

through Process IIA or Process IIB shall be reviewed and determined as part of that process.

4. Setbacks - The following regulations apply, except for structures located in public right-of-way:

a. New towers in any zone shall be set back a minimum of 20 feet from any property line, plus an
additional one-half (1/2) foot for each foot of tower height above 40 feet (e.g., if the tower is 40 feet
in height, the setback will be 20 feet from any property line; if the tower is 50 feet in height, the
setback shall be 25 feet from any property line).

b. Replacement structures intended to accommodate a WSF shall be set back a distance equal to
or greater than the setback of the original structure from any property line adjacent to or across

the street from a residential use or residential zone; and the lesser of 10 feet or the distance of the

original structure from any property line adjacent to or across the street from all other uses or

zones.
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5. Tower and Antenna Height - The applicant shall demonstrate, to the satisfaction of the City, that the

tower and antenna are the minimum height required to function satisfactorily.

a. Wireless service towers shall not exceed 40 feet in residential zones, as measured from

the average building elevation at the tower base to the highest point of the tower, antenna, or
other physical feature attached to or supported by the tower. Examples of information that can be
used to demonstrate that the tower and antennas are the minimum height necessary include, but
are not limited to, propagation maps showing the necessity of the height to provide the required
coverage, and a letter from a radio frequency engineer stating and explaining the necessity of the

proposed height.

b. WSF modifications qualifying for an eligible facility modification review set forth in

KZC 117.40 may increase the height of an existing tower facility beyond the maximum height in
subsection (5)(a) of this section; provided, that the changes are not a substantial change per
KZC 117.77. The existing height shall be measured as the height of the existing approved

antennas/tower prior to February 22, 2012.

6. Antennas on a Utility Pole - Antennas mounted to an existing or replacement utility pole shall be

subject to the following height limits:

a. Inanyzone, 15 feet above the top of a pole not used to convey electrical service;

b. In aresidential zone, 15 feet above the electrical distribution or transmission conductor (as

opposed to top of pole) if the pole is used to convey electrical service; and

¢. Inanonresidential zone, 15 feet above an electrical distribution conductor or 21 feet above an
electrical transmission conductor (as opposed to top of pole) if the pole is used to convey electrical

service.

d. Inany zone, antennas on a utility pole or replacement utility pole that have prior approval and
exceed the height limits in subsections (6)(a) through (c) of this section may be replaced with new

antennas at, but not exceeding, previously approved antenna tip height.
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e. On Seattle City Light transmission towers, regardless of zone, 15 feet above the top of the
tower, before any tower extensions, subject to the concealment measures identified in subsection

(3) of this section.

f.  WSF maodifications qualifying for an eligible facility modification review set forth in

KZC 117.40 may increase the height of an existing utility pole mounted antenna beyond the
maximum height in subsections (6)(a) through (e) of this section; provided, that the changes are not
a substantial change per KZC 117.77 and the modification does not include replacing the existing
utility pole. The existing height shall be measured as the height of the existing approved antenna

prior to February 22, 2012.

7. Antennas on a Building, Mechanical Equipment Enclosure, or Water Reservoir

a. Antennas, including panel or directional antennas, may be attached to the sides, parapets,

mechanical penthouses, or similar elements, of buildings, subject to the limitations of this chapter.

b. Antenna height is measured above the top of the roof, not from the parapet or from

the average building elevation of the building, mechanical equipment enclosure, or water reservoir.

¢. Omni-directional antennas may be roof-mounted, but may not be mounted on top of rooftop
appurtenances. No panel or directional antennas may be mounted on roofs or project above

the roofline, except as provided in subsection (7)(g) of this section. The “roofline” of a water
reservoir that incorporates a curved roof shall be the point at which the vertical wall of the water

reservoir ends and the curvature of the roof begins.

d. Whip antennas may exceed the structure height by 15 feet, and other omni-directional

antennas may exceed the structure height by 10 feet.

e. Antennas, including flush-mounted panel or directional antennas, may be attached to an
existing conforming mechanical equipment enclosure or stair or elevator penthouse or

similar rooftop appurtenance which projects above the roof of the building, but may not project

any higher than the enclosure. Antennas may also be allowed on safety railings located at
the roofline of a water reservoir; provided, that the antennas do not extend above the safety

railing.
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f. Roof-mounted antennas must be set back from the edge of the roof a distance equal to 100

percent of antenna height.

g. Roof-mounted antennas shall be consolidated and centered in the roof to the maximum extent

feasible rather than scattered.

h. Except for WSF installed in an existing rooftop penthouse, WSF shall occupy no more than 10

percent of the total roof area of a building. Rooftop conduit shall be excluded from this calculation.

i. Building parapets or other architectural features, including rooftop mechanical equipment

enclosures, stair or elevator penthouses, or similar rooftop appurtenances, shall not be increased

in size or height solely for the purpose of facilitating the attachment of WSF components.

j. WSF modifications qualifying for an eligible facility modification review set forth in

KZC 117.40 may increase the height of existing base station or eligible support structure beyond
the standards in subsections (7)(a) through (e) of this section; provided, that the changes are not a
substantial change per KZC 117.77. The existing height shall be measured as the height of the

existing approved antennas prior to February 22, 2012.

8. Designated Historic Community Landmarks

a. Applications for WSF on buildings, structures, or objects designated in Table CC-1 List Aand B
located in the Historic Resources section of the Community Character Element in

the Comprehensive Plan shall be subject to the provisions of this chapter. The City shall notify the

King County Historic Preservation Office in order to provide an opportunity for comments and
recommendation on the application. The recommendation will be considered when making a

decision on the application.

b. Applications for WSF towers on properties designated in Table CC-1 only as historic sites shall
be reviewed subject to the provisions of this chapter and pursuant to the notification and
consideration requirements in subsection (8)(a) of this section. Other WSF applications on
designated site-only properties are subject to the provisions of this chapter but do not require the

notification and consideration requirements in subsection (8)(a) of this section.
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9. Support Wires - No guy or other support wires shall be used in connection with antennas, antenna

arrays or support structures except when required by construction codes adopted by the City.

10. Views - WSF, including towers, must be located and oriented in such a way as to minimize view

blockage.

11. Lights, Signals and Signs - No signals, lights or signs shall be permitted on towers unless required by
the FCC or the FAA.

12. Noise - The installation and operation of WSF shall comply with the noise standards set forth in KZC

115.95.

13. Federal Requirements - All WSF must meet current standards and regulations of the FAA,

the FCC and any other agency of the federal government with the authority to regulate towers and
antennas. If such standards and regulations are changed, the owners of the WSF shall bring such WSF into
compliance with such changes in accordance with the compliance deadlines and requirements of such
changes. Failure to bring towers and antennas into compliance shall constitute grounds for the removal of
the tower or antenna at the owner’s expense. If, upon inspection, the City concludes that a WSF fails to
comply with such regulations and standards and constitutes a danger to persons or property, then, upon
notice being provided to the owner of the WSF, the owner shall have 30 days to bring such WSF into
compliance with such standards and regulations. If the owner fails to bring such WSF into compliance

within said 30 days, the City may remove such WSF at the owner's expense.

(Ord. 4520 8 1, 2016; Ord. 4286 8 1, 2011; Ord. 4121 § 1, 2008; Ord. 4045 § 1, 2006)

Back to Top

117.70 Equipment and Equipment Structure Standards

1. Maximum Size of Ground-Mounted Equipment in Residential Zones - Equipment structures shall not

exceed five (5) feet in height. Equipment structure enclosures shall not exceed 125 square feet each.
These limitations shall apply to each individual equipment structure and enclosure; provided, that
equipment structures that are fully contained within a legally established building that houses or

is accessory to a principal permitted use shall not be subject to these limitations.
2. Maximum Size in Nonresidential Zones - Gross floor area of equipment structures shall be the
minimum necessary but not greater than 240 square feet per provider.
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a. Maximum height for ground-mounted equipment structures is 10 feet above average building

elevation.

b. Maximum height of rooftop mounted equipment structures shall be reviewed as rooftop

appurtenances subject to KZC 115.120.

These limitations shall not apply to equipment structures that are fully contained within a building
that houses or is accessory to a principal permitted use and that satisfies the dimensional

regulations of the underlying zone.

3. Equipment Structures Located in Right-of-Way

a. If ground-mounted, equipment structures shall not exceed a height of 30 inches. If mounted on
poles, said structures shall comply with subsection (6) of this section. Setback requirements do not

apply to equipment structures located in the right-of-way.

b. Exception - The Planning Official may increase the 30-inch height limitation for ground-

mounted equipment structures to a maximum of 66 inches, if:

1) The height increase is required by the serving electrical utility; and

2) No feasible alternative exists for reducing the height of the structure; and

3) Concealment measures are employed; and

4) The height increase will not adversely impact the neighborhood or the City.

4. Setbacks When Located on Private Property - Ground-mounted equipment structures over 30 inches
in height shall be set back at least 10 feet from all property lines; provided, that equipment structures
that are fully contained within a legally established building that houses or is accessory to a principal

permitted use shall not be subject to this requirement.

5. Equipment Structures on or Above a Structure in Any Zone - Equipment structures on or above a

structure shall be subject to the regulations in KZC 115.120.

6. Equipment Mounted on Poles or Towers
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a. Electronic and other associated equipment may be mounted on utility poles or towers. The
location and vertical clearance of such structures shall be reviewed by the Public Works
Department and verified by the underlying utility owner to ensure that the structures will not pose

a hazard to other users of the right-of-way.

b. Electronic and other associated equipment mounted on utility poles or towers shall be located

in @ manner that minimizes clutter and visual impact.

¢. Electronic and other associated equipment mounted on utility poles or towers shall be of a
similar color to that of the pole or tower to which it is attached, unless alternative measures are

approved by the City as part of the applicable review process.

7. Compatibility - Equipment structures shall be designed to be compatible with the surrounding area in

which they are located. For example, in a residential area, a sloped roof or wood siding may be required.

8. Concealment - One (1) or more of the following concealment measures must be employed unless the
City determines through the applicable review process that alternative measures would be more

appropriate given the contextual setting of the equipment or equipment structure:

a. Locating within a building or building appendage constructed in accordance with all applicable

City codes;

b. Locating on top of a building, with architecturally compatible screening;

¢. Locating underground; or

d. Locating above ground with a solid fence and landscaping subject to the limitations of

KzZC 117.75(3).

9. Noise Standards - Equipment structures shall be oriented so that exhaust ports or outlets are
pointed away from properties that may be impacted by noise. The installation and operation of
equipment structures shall comply with noise regulations in KZC 115.95. The City may require an
assessment of noise after operation begins and remediation if the noise levels created are not within the
prescribed limits. Cumulative noise impacts will be measured in cases where there is more than one (1)

equipment structure.
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(Ord. 4520 8 1, 2016; Ord. 4320 8 1, 2011; Ord. 4121 § 1, 2008; Ord. 4045 § 1, 2006)
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117.75 Screening

1. General - Landscaping shall be required to screen as much of the WSF and any ground-mounted
features, including fencing, as possible, and in general soften the appearance of the site. The City may
allow or require the use of concealment technology, as described in KZC 117.65(3), either instead of or in
addition to required landscaping, to achieve effective screening. The effectiveness of visual mitigation
techniques will be evaluated by the City, taking into consideration the site as built. If the antenna is
mounted on a building, and the equipment structure is housed inside the building, landscaping shall not

be required.

2. Existing Vegetation - Existing vegetation shall be preserved or improved, and disturbance of the
existing topography of the site shall be minimized, unless such disturbance will result in less visual impact

of the site on the surrounding area.
3. Buffering

a. Except for WSF located in a public right-of-way and subject to review as a Planning
Official decision, buffering of ground-mounted WSF shall be required around the perimeter of the

facility as follows:

1) Provide a 5-foot-wide landscaped strip with one (1) row of trees planted no more than 10
feet apart on center along the entire length of the buffer, with deciduous trees of 2-inch
caliper, minimum, and/or coniferous trees at least six (6) feet in height, minimum. At least 50

percent of the required trees shall be evergreen.

2) Living ground covers planted from either 4-inch pots with 12-inch spacing or 1-gallon pots
with 18-inch spacing to cover within two (2) years 60 percent of the land use buffer not

needed for viability of the trees.

b. As an option to the buffering measures described in subsection (3)(a) of this section, the City
may approve or require one (1) or more of the measures provided for below, if the City determines
that such measures will provide effective screening. Such optional measures include, but are not

limited to, the following:
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1) Walls or solid fencing, of a height at least as high as the equipment it screens, subject to

subsection (4) of this section, Fencing.

2) Architectural features, such as parapets, mechanical penthouses, or building fin walls.

3) Climbing vegetation supported by a structure such as a fence or trellis, of a type and size
that will provide a dense visual barrier at least as high as the equipment it screens within two

(2) years from the time of planting.

4) Screening by the natural topography of the site or the adjoining property or right-of-way.

4. Fencing - Fencing may be allowed or required if it is needed for security purposes, or if it is part of
concealment technology. The use of chain link, plastic, vinyl or wire fencing is prohibited unless it is fully

screened from public view. Landscaping shall be installed on the outside of fences. Fencing installed

specifically for the purpose of screening ground-mounted WSF shall not be taller than necessary to

provide appropriate screening.

5. Maintenance - The applicant shall maintain the screening in good condition and shall replace any
plants required by this chapter or approved or required as part of the permit approval that are unhealthy
or dead. In the event that screening is not maintained at the required level, the City, after giving 30 days’
advance written notice to the provider, may maintain or establish the screening and bill both the

landowner and provider for such costs until such costs are paid in full.

6. Notwithstanding the above, the manner of screening for any WSF that requires approval through

Process IIA or Process 1B shall be reviewed and determined as part of that process.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.77 Substantial Change Criteria

A modification substantially changes the physical dimensions of an eligible support structure if it meets

any of the following criteria:

1. For towers other than towers in the public rights-of-way, it increases the height of the tower by more

than 10 percent or by the height of one additional antenna array with separation from the nearest
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existing antenna not to exceed 20 feet, whichever is greater; for other eligible support structures, it

increases the height of the structure by more than 10 percent or more than 10 feet, whichever is greater;

a. Changes in height should be measured from the original support structure in cases where

deployments are or will be separated horizontally, such as on buildings' rooftops; in other
circumstances, changes in height should be measured from the dimensions of the tower or base
station, inclusive of originally approved appurtenances and any modifications that were approved

prior to February 22, 2012.1

2. For towers other than towers in the public rights-of-way, it involves adding an appurtenance to the
body of the tower that would protrude from the edge of the tower more than 20 feet, or more than the
width of the tower structure at the level of the appurtenance, whichever is greater; for other eligible
support structures, it involves adding an appurtenance to the body of the structure that would protrude

from the edge of the structure by more than six (6) feet;

3. For any eligible support structure, it involves installation of more than the standard number of new
equipment cabinets for the technology involved, but not to exceed four (4) cabinets; or, for towers in the
public rights-of-way and base stations, it involves installation of any new equipment cabinets on the
ground if there are no pre-existing ground cabinets associated with the structure, or else involves
installation of ground cabinets that are more than 10 percent larger in height or overall volume than any

other ground cabinets associated with the structure;
4. It entails any excavation or deployment outside the current site;
5. It would defeat the concealment elements of the eligible support structure; or

6. It does not comply with conditions associated with the siting approval of the construction or
modification of the eligible support structure or base station equipment; provided however, that this
limitation does not apply to any modification that is noncompliant only in a manner that would not

exceed the thresholds identified in this section.

(Ord. 4520 8 1, 2016)

Back to Top

117.80 Departures from Chapter Provisions

24

81


https://www.codepublishing.com/WA/Kirkland/html/KirklandZ117/KirklandZ117.html#67
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=295
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ117/KirklandZ117.html#117

ATTACHMENT 3

PROPOSED TO BE REPEALED
Provisions of this chapter shall not be subject to variances described in Chapter 120 KZC. However,
through Process 1B, Chapter 152 KZC, the City may consider departures from chapter provisions for new

WSF, except for the following:

1. The 40-foot height limit for wireless service towers in residential zones; and/or

2. The 15-foot limit for antennas projecting above an existing or replacement utility pole or electrical

distribution or transmission conductor in residential zones.

(Ord. 4520 8 1, 2016; Ord. 4369 § 1, 2012; Ord. 4045 § 1, 2006)

Back to Top

117.85 Nonuse/Abandonment

1. Bond - The City may require a bond or other suitable performance security pursuant to

Chapter 175 KZC to cover the costs of removal of the antenna or tower.

2. Inthe event the use of any WSF will be discontinued for a period of 60 consecutive days, the owner or
operator shall so notify the City in writing, and the WSF shall thereafter be deemed to be abandoned.
Determination of the date of abandonment shall be made by the City which shall have the right to
request documentation and affidavits from the WSF owner or operator regarding the issue of WSF usage.
Upon such abandonment, the owner or operator of the WSF or the owner of the property upon which

such facility is located shall have an additional 60 days within which to:

a. Reactivate the use of the WSF or transfer the WSF to another owner or operator who makes

actual use of the WSF; or

b. Dismantle and remove the WSF. If such WSF is not removed within said 60 days from the date
of abandonment, the City may remove such WSF at the facility owner’s and property owner's
expense. If there are two (2) or more users of a single tower, then this provision shall not become

effective until all users cease using the tower.

At the earlier of 60 days from the date of abandonment without reactivation or upon
completion of dismantling and removal, City approval of the tower or antenna WSF shall

automatically expire.
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(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)
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117.90 Removal from City Property - When Required

A WSF mounted to any City-owned property, utility pole, or other structure shall be removed if the City
deems removal is necessary for the undergrounding of utilities, the sale, development, or redevelopment
of City-owned property, or the demolition or alteration of a City-owned building or other structure. The

WSF shall be removed at no expense to the City.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.95 Appeals and Judicial Review

1. The decision of the Planning Official is appealable using the applicable appeal provisions of
Chapter 145 KZC.

2. Appeals of Process |, IIA, or IIB permits are processed, and judicial review shall occur, according to the

appeal and judicial review procedures and provisions for Process |, lIA, or IIB respectively.

(Ord. 4520 8 1, 2016; Ord. 4408 8 1, 2013; Ord. 4286 § 1, 2011; Ord. 4045 § 1, 2006)

Back to Top

117.100 Lapse of Approval

For Planning Official decisions required by this chapter and issued on or before December 31, 2014, the
applicant must begin construction or submit to the City a complete building permit application for

the development activity or other actions approved under this chapter within seven (7) years after the

final approval of the City of Kirkland on the matter, or the decision becomes void; provided, however, that
in the event judicial review is initiated per KZC 117.95, the running of the seven (7) years is tolled for any
period of time during which a court order in said judicial review proceeding prohibits the development
activity or other actions. For Planning Official decisions required by this chapter and issued on or after
January 1, 2015, the applicant must begin construction or submit to the City a complete building permit

application for the development activity or other actions approved under this chapter within five (5) years

after the final approval of the City of Kirkland on the matter, or the decision becomes void; provided,

however, that in the event judicial review is initiated per KZC 117.95, the running of the five (5) years is
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tolled for any period of time during which a court order in said judicial review proceeding prohibits

the development activity or other actions.

For Planning Official decisions issued on or before December 31, 2014, the applicant must substantially
complete construction for the development or other actions approved under this chapter and complete
the applicable conditions listed on the notice of decision within nine (9) years after the final approval on
the matter or the decision becomes void. For Planning Official decisions issued on or after January 1,
2015, the applicant must substantially complete construction for the development or other actions
approved under this chapter and complete the applicable conditions listed on the notice of decision

within seven (7) years after the final approval on the matter, or the decision becomes void.

For development activity or other actions with phased construction, lapse of approval may be extended

when approved under this chapter and made a condition of the notice of decision.
Refer to the lapse of approval requirements for all other review processes required by this chapter.

(Ord. 4520 8 1, 2016; Ord. 4372 8 1, 2012; Ord. 4045 § 1, 2006)

Back to Top

117.105 Complete Compliance Required

1. General - Except as specified in subsection (2) of this section, the applicant must comply with all
aspects, including conditions and restrictions, of all prior approvals in order to do everything authorized

by that approval.

2. Exception - Subsequent or Minor Modification - The Planning Official may approve a subsequent or

minor modification to the permit for the WSF if:

a. The modification is minor and will not significantly change the WSF; and

b. There will not be any substantial changes in the impacts on the neighborhood or the City as a

result of the change.

Any modification, other than as specified in subsection (2) of this section, must be reviewed and

decided upon as a new WSF under this chapter.

(Ord. 4520 8 1, 2016; Ord. 4369 8 1, 2012; Ord. 4320 § 1, 2011; Ord. 4045 § 1, 2006)
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Back to Top

117.110 Time Limit

Any time limit, pursuant to Chapter 36.70B RCW, upon the City's processing and decision upon
applications under this chapter may, except as specifically otherwise stated in this chapter, be modified

by a written agreement between the applicant and Planning and Building Director. In the event a permit

constitutes or presents a special circumstance under the provisions of this chapter, the time limits for the
City to make a final decision and issue its notice of decision under Chapter 36.70B RCW are extended by

the number of days that the final decision of the City was delayed as a result of that special circumstance.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.115 Compliance with Other City Codes

Compliance with the provisions of this chapter does not constitute compliance, or remove from the

applicant the obligation to comply, with other applicable provisions of this code, the Comprehensive Plan,

or any other ordinance or regulation of the City including, but not limited to, regulations governing

construction or implementing the State Environmental Policy Act or the Shoreline Management Act.

(Ord. 4520 8 1, 2016; Ord. 4045 § 1, 2006)

Back to Top

117.120 Conflict

Notwithstanding the requirements of KZC 117.115, to the extent that any provision or provisions of this
chapter are inconsistent or in conflict with any other provision of the Zoning Code, Comprehensive

Plan or any ordinance or regulation of the City, the provisions of this chapter shall be deemed to control.
WSF are permitted in the City pursuant to this chapter notwithstanding the fact they are not mentioned in

the use zone charts or tables in Chapters 15 through 56 KZC.

(Ord. 4520 8 1, 2016; Ord. 4476 § 3, 2015; Ord. 4045 § 1, 2006)

Back to Top

117.125 Violations and City Remedies
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Any person who violates any of the provisions of this chapter shall be subject to the provisions of
Chapter 1.12 KMC, Code Enforcement. In addition to fines, the City shall have the right to seek damages
and injunctive relief for any and all violations of this chapter and all other remedies provided at law or in

equity.

(Ord. 4520 8 1, 2016; Ord. 4281 8 1, 2011; Ord. 4045 § 1, 2006)

Back to Top

117.130 Bonds

The Planning Official may require a bond under Chapter 175 KZC to ensure compliance with any aspect of

this chapter.

(Ord. 45208 1, 2016; Ord. 4193 § 1, 2009)
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Title 26

RIGHT-OF-WAY—COMMUNICATIONS

Chapters:
26.04 Purpose
26.08 Definitions and Rules of Construction
26.12 Applicability
26.16 Registration
26.20 Master Permits
26.24 Use Permits
26.28 Inspection, Reports and Notice
26.32 Fees
26.36 Work in Rights-of-Way
26.40 Liability, Indemnification and Security
26.44 Enforcement

26.48 Miscellaneous Provisions

Chapter 26.04
PURPOSE

Sections:

26.04.010 Purpose.

26.04.010 Purpose.

ATTACHMENT 4

The purpose of this title is to:

(a) Permit and manage reasonable access to the rights-of-way of the city for communications purposes on a

nondiscriminatory basis;

(b) Establish clear and nondiscriminatory local guidelines, standards and time frames for the exercise of local

authority with respect to the regulation of right-of-way use;
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(c) Encourage the provision of advanced and competitive communications services on the widest possible

basis to the businesses, institutions and residents of the city;

(d) Promote competition in communications;

(e) Conserve and manage the limited physical capacity of the rights-of-way held in public trust by the city;

(f) Minimize unnecessary local regulation;

(g) Ensure that the city's current and ongoing costs of granting and regulating private access to and use of the
rights-of-way are fully paid by the persons seeking such access and causing such costs;

(h) Ensure that all owners of communications facilities within the city comply with the applicable ordinances,
rules and regulations of the city;

(i) Ensure that the city can continue to fairly and responsibly protect the public health, safety and welfare;

() Enable the city to discharge its public trust consistent with rapidly evolving federal and state regulatory

policies, industry competition and technological development. (Ord. 4205 § 2 (part), 2009)

Chapter 26.08
DEFINITIONS AND RULES OF CONSTRUCTION

Sections:
26.08.010 Rules of construction.
26.08.020 Defined terms.

26.08.010 Rules of construction.

(a) For the purposes of this title, the following terms, phrases, words, and abbreviations shall have the
meanings given herein, unless otherwise expressly stated. Unless otherwise expressly stated, words not
defined herein shall be given the meaning set forth in Title 47 of the United States Code, as amended; words
not defined therein shall be given the meaning set forth in ESSB 6676; and words not defined therein shall have
their common and ordinary meaning.

(b) When not inconsistent with the context, words used in the present tense include the future tense; words in
the plural number include the singular number, and words in the singular number include the plural number;
the masculine gender includes the feminine gender, and vice versa.

(c) The words “shall” and “will” are mandatory, and “may” is permissive.

(d) The term “written” shall include electronic documents. (Ord. 4205 § 2 (part), 2009)
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26.08.020 Defined terms.

(a) “Affiliate” means a person that (directly or indirectly) owns or controls, is owned or controlled by, or is
under common ownership or control with another person.

(b) “City” means the city of Kirkland.

(c) “City manager” means the city manager, or the city manager's lawfully appointed designee.

(d) “City property” means all real property now or hereafter owned by the city whether in fee ownership or
other interest.

(e) “Claims” means all actions, costs, damages, demands, expenses, fines, injuries, judgments, liabilities,
losses, penalties, suits, fees, attorneys' fees, and costs.

(f) “Communications” means information services, telecommunications, video, or similar services.

(g) “Department” means the department of public works.

(h) “Director” means the director of the department of public works, or his or her designee.

(i) “Facility” means all appurtenances or tangible things owned, leased, operated, or licensed by an owner or
provider.

() “Master permit” means a grant from the city authorizing an owner to make use of the rights-of-way for a
specified purpose, other than a cable franchise.

(k) “Master permittee” means a person who has received a master permit from the city.

(I) “Obstruction” means any object or structure that blocks or impedes the construction or maintenance of
public works, including private facilities that provide communications services to customers; shrubbery or
plants of any kind; and storage materials.

(m) “Overhead facilities” means facilities located above the surface of the ground, including the underground
supports and foundations for such facilities.

(n) "Owner” means a person who owns facilities that are installed or maintained in the rights-of-way of the city
for communications purposes. To the extent consistent with state law, the term “owner” excludes any
governmental or nonprofit entity that owns facilities installed or maintained in the rights-of-way of the city for
communications purposes if such facilities are combined with facilities owned by the city in such a way that any
right-of-way activities affecting the facilities of such governmental or nonprofit entity would also affect the city’s
facilities.

(0) “Permit” means a master permit or use permit.

(p) “Permittee” means a master permittee or use permittee.
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(q) “Person” means corporations, companies, associations, firms, partnerships, limited liability companies,
government entities, other entities and individuals.

(r) “Personal wireless facilities” shall have the same meaning as in 47 U.S.C. 332(c)(7)(C)(ii), which states as of
the date of enactment of this title that this term means facilities for the provision of personal wireless services.
(s) “Personal wireless service” shall have the same meaning as in 47 U.S.C. 332(c)(7)(C)(i), which states as of the
date of enactment of this title that this term means commercial mobile services, unlicensed wireless services,
and common carrier wireless exchange access services.

(t) “Provider” means an owner whose facilities in rights-of-way are used to provide communications to
customers in the city.

(u) “Right-of-way work” means any construction, installation, maintenance, repair, removal, or other work with
respect to facilities in or on the surface or subsurface of rights-of-way.

(v) “Rights-of-way” means land acquired or dedicated for public roads and streets. It does not include (1) state
highways; (2) structures, including poles and conduits, located within the right-of-way; (3) federally granted trust
lands or forest board trust lands; (4) lands owned or managed by the state Parks and Recreation Commission;
(5) federally granted railroad rights-of-way acquired under 43 U.S.C. 912 and related provisions of federal law

that are not open for motor vehicle use; or (6) parks or other public property not used as a public right-of-way.

(w) “State” means the state of Washington.

(x) “Surplus space” means that portion of the usable space on a utility pole which has the necessary clearance
from other pole users, as required by the orders and regulations of the Washington Utilities and Transportation
Commission, to allow its use by a telecommunications carrier for a pole attachment.

(y) “Usable space” means the total distance between the top of a utility pole and the lowest possible
attachment point that provides the minimum allowable vertical clearance as specified in the orders and
regulations of the Washington Utilities and Transportation Commission.

(z) “Use permit” means the authorization by which the city grants permission to an owner or provider to enter
and access a specified right-of-way for the purpose of installing, maintaining, repairing, or removing identified
facilities.

(aa) “Use permittee” means a person who has received a use permit from the city under this title.

(bb) “Washington Utilities and Transportation Commission” or “WUTC"” means the state administrative agency,
or lawful successor, authorized to regulate and oversee telecommunications carriers, services and providers in
the state of Washington to the extent prescribed by law.

(cc) “Wireless” means communications using radio frequency or optical emissions to complete one or more

communications paths in whole or in part among originating and receiving points without other tangible
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physical connection, including without limitation radio and unguided optical waves, and the apparatus used for
such transmission.

(dd) “Wireline” means communications using conducted electromagnetic or optical emissions by, over, or
within a physically tangible means of transmission, including without limitation wire or cable, and the apparatus

used for such transmission. (Ord. 4205 § 2 (part), 2009)

Chapter 26.12
APPLICABILITY

Sections:

26.12.010 Persons subject to this title.
26.12.020 Authorizations required by persons subject to this title.

26.12.010 Persons subject to this title.

All owners, providers, master permittees, and use permittees shall be subject to this title. (Ord. 4205 § 2 (part),

2009)

26.12.020 Authorizations required by persons subject to this title.

(a) Any owner must have a master permit prior to installing or maintaining any facilities in the rights-of-way
for communications purposes, except as provided in subsections (b) and (c) of this section.

(b) Any owner that shows that it has a cable franchise from the city need not obtain a master permit pursuant
to this title for its use of the rights-of-way for cable service. It must obtain a master permit pursuant to this title
if it uses the rights-of-way for any purposes other than cable service.

(c) Any owner that shows that the state of Washington has granted it the right to operate within the city’s
rights-of-way without the city's consent may, but is not required to, obtain a master permit pursuant to this
title. A person asserting such a state grant, consistent with RCW 35.99.010, shall register with the city pursuant
to Chapter 26.16 and, in so doing, provide the city with a statement, and supporting documentation, detailing
the basis for the assertion of a state-wide grant.

(d) Anowner placing wireless facilities in the city's rights-of-way shall comply with the provisions of

Section 26.20.080.

(e) Any owner or permittee conducting right-of-way work in the rights-of-way must obtain a use permit

pursuant to this title.

91


https://www.codepublishing.com/WA/Kirkland/html/Kirkland26/Kirkland2612.html#26.12.010
https://www.codepublishing.com/WA/Kirkland/html/Kirkland26/Kirkland2612.html#26.12.020
https://www.codepublishing.com/cgi-bin/rcw.pl?cite=35.99.010
https://www.codepublishing.com/WA/Kirkland/html/Kirkland26/Kirkland2616.html#26.16
https://www.codepublishing.com/WA/Kirkland/html/Kirkland26/Kirkland2620.html#26.20.080

ATTACHMENT 4

PROPOSED TO BE REPEALED
(f) Owners, permittees, and providers that do not require authorizations pursuant to this section may

nonetheless be required to register with the city pursuant to Section 26.16.010. (Ord. 4205 & 2 (part), 2009)

Chapter 26.16
REGISTRATION

Sections:
26.16.010 Registration required.
26.16.020 Purpose of registration.

26.16.030 Exception to registration.

26.16.010 Registration required.

All owners and permittees, and all providers that offer or provide communications to customers within the city,
shall register with the city hereunder on forms provided by the department. The information provided in this
registration shall include the following:

(a) The identity and legal status (e.g., corporation, partnership, limited partnership) of the registrant;

(b) The address and telephone number of the registrant;

(c) The name, address, telephone number, and electronic mail address of the officer, agent or employee
responsible for the accuracy of the registration statement;

(d) A description of the registrant’s existing or proposed facilities within the city;

(e) Information sufficient for the city to determine whether the registrant is subject to this title pursuant to
Section 26.12.010;

(f) Information sufficient for the city to determine whether any communications services provided or to be
provided by the registrant constitute an occupation or privilege subject to any municipal tax, permit, license or
franchise fee;

(g) To the extent allowed by law, copies of the applicant’s registration filed with the Washington Utilities and
Transportation Commission pursuant to Chapter 480-121 WAC. Alternatively, applicant shall submit a
statement detailing the basis (along with pertinent supporting materials) for its authorizations to provide
telecommunications services or, in the further alternative, the reasons that registration with the WUTC is not
required;

(h) To the extent allowed by law, information sufficient for the city to determine that the applicant has applied
for and received any permit, operating license or other right or approvals required by the Federal

Communications Commission to provide telecommunications services or facilities;
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(i) If the registrant believes that it is not required to obtain a master permit or franchise from the city, the
showing referred to in Section 26.12.020(b) or (c);

(j): Such other information as the city may reasonably require with respect to its authority to manage, regulate

and control public rights-of-way. (Ord. 4205 § 2 (part), 2009)

26.16.020 Purpose of registration.

The registration requirement is an exercise of the city’'s police power to obtain information the city needs to
effectively and efficiently plan, organize and manage demands placed on its rights-of-way. Registration does not
constitute a grant or deprivation of the right to occupy the rights-of-way, but simply provides the city with
necessary information to manage the rights-of-way in a manner consistent with the city’s rights under state law.
The purpose of registration is to:

(a) Provide the city with accurate and current information necessary for the management and regulation of
city right-of-way;

(b) Assist the city in enforcement of this title;

(c) Assist the city in the collection and enforcement of any municipal taxes, fees, or charges that may be due to
the city; and

(d) Assist the city in monitoring compliance with local laws. (Ord. 4205 § 2 (part), 2009)

26.16.030 Exception to registration.

A person which provides telecommunications services solely to itself, its affiliates or members between points
in the same building, or between closely located buildings under common ownership or control; provided, that
such company or person does not use or occupy any rights-of-way of the city or other ways within the city, is

excepted from the registration requirements pursuant to this title. (Ord. 4205 8 2 (part), 2009)

Chapter 26.20
MASTER PERMITS

Sections:
26.20.010 Authority granted by master permit.
26.20.020 Treatment of franchises and licenses.
26.20.030 Applications for master permits.
26.20.040 Acceptance.

26.20.050 Characteristics of master permits.
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26.20.060 Amendment of master permit.

26.20.070 Renewal of master permit.

26.20.080 Personal wireless facilities in rights-of-way.
26.20.090 Use of poles and conduit.

26.20.100 Removal.

26.20.010 Authority granted by master permit.

(a) Owners must obtain master permits pursuant to Section 26.12.020(a).

(b) A master permit authorizes the master permittee to use the rights-of-way, and only the rights-of-way, for a
specified purpose. Use of city property other than the rights-of-way, including any use of city poles or other
facilities, requires a separate site license from the city.

(c) A master permit shall state the specific purpose for which it authorizes the master permittee to use the
rights-of-way. The issuance of a master permit does not relieve the applicant from obtaining any other legal
authority that may be necessary to use the rights-of-way for any other purpose.

(d) A master permit shall apply either to wireline or to wireless use of the rights-of-way, but not both. If an
owner wishes to install both sorts of facilities, it must obtain separate master permits. The master permit shall

expressly state the type of facility to which it applies. (Ord. 4205 § 2 (part), 2009)

26.20.020 Treatment of franchises and licenses.

Any franchise granted pursuant to Section 26.04.050 as amended in 2006, and any license granted pursuant to
Section 26.04.040 as amended in 2006, shall be treated as a master permit for purposes of this title during the

remainder of its term. (Ord. 4205 § 2 (part), 2009)

26.20.030 Applications for master permits.

(a) An application for a master permit shall be submitted in the form and manner specified by the
department.

(b) An application for a master permit shall include the following information, as specified in the form
provided by the department:

(1) The information required in Section 26.16.010(a) through (c);

(2) A copy of the applicant’s registration pursuant to Section 26.16.010 (which may be submitted
simultaneously with the master permit application);

(3) Such other information as the city may reasonably require.
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(c) Within twenty-eight calendar days after the date of submittal of the application, the city shall provide the
applicant a written determination of whether the application is complete, and, if the application is not
complete, what must be submitted by the applicant in order for the application to be complete. The procedures
for approval of a license and the requirements for a complete application shall be available in written form.

(d) Within one hundred twenty days after receiving a complete application hereunder, the city council shall
make a determination granting or denying the application in whole or in part. The one-hundred-twenty-day
period may be extended by a specific number of days or to a defined date by written agreement between the
city and the applicant. The one-hundred-twenty-day period shall not apply in any case where the city council
cannot reasonably act within the one-hundred-twenty-day period.

(e) The following standards shall apply when determining to grant or deny the application:

(1) The capacity of the rights-of-way to accommodate the applicant’s facilities;

(2) The capacity of the rights-of-way to accommodate additional utility and telecommunications facilities if the
application is granted;

(3) The damage or disruption, if any, to public or private facilities, improvements, service, travel or landscaping
if the application is granted, giving consideration to an applicant’s willingness and ability to mitigate and/or
repair same;

(4) The public interest in minimizing the cost and disruption of construction within the rights-of-way;

(5) The availability of alternate routes or locations that are reasonable for placement of the proposed facilities;
(6) Such other factors as may relate to the city's authority to manage, regulate and control public rights-of-
way.

(f) If the application is denied, the determination shall include the reasons for denial. Denial of a master
permit shall be supported by substantial evidence contained in a written record.

(g) If the application is approved, the city shall issue the permit as a written document with any conditions
necessary to preserve and maintain the public health, safety, welfare, and convenience. (Ord. 4205 § 2 (part),

2009)

26.20.040 Acceptance.

No master permit granted hereunder shall be effective until it has been approved by the city council by
ordinance and the applicant has accepted the master permit, in writing, in a form acceptable to the city. (Ord.

4205 § 2 (part), 2009)
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26.20.050 Characteristics of master permits.

(a) A master permit shall be nonexclusive.

(b) No master permit shall be in effect for a term of more than ten years, unless a longer term is expressly
specified in the master permit.

(c) If a master permittee does not provide communications to customers in the city, the master permit shall
authorize the master permittee to use only those specific portions of the rights-of-way indicated in the master
permit. If a master permittee does provide communications to customers in the city, the master permit may
specify limited portions of the rights-of-way, or it may allow the master permittee to use any portion of the
rights-of-way.

(d) In accepting any master permit, the permittee acknowledges that its rights hereunder are subject to the
lawful exercise of the police power and zoning power of the city to adopt and enforce ordinances necessary to
protect the safety and welfare of the public, and it agrees to comply with all applicable laws enacted by the city
pursuant to such powers.

(e) No master permit shall convey any right, title or interest in rights-of-way, but shall be deemed
authorization only to use and occupy the rights-of-way for the limited purposes and term stated in the master
permit.

(f) No master permit shall excuse the master permittee from securing any further easements, leases, permits
or other approvals that may be required to lawfully occupy and use rights-of-way.

(8) No master permit shall be construed as any warranty of title. (Ord. 4205 § 2 (part), 2009)

26.20.060 Amendment of master permit.

(a) If a master permittee wishes to modify the conditions of the master permit, including the portions of the
rights-of-way it is authorized to use and occupy, it shall make a new application to the city pursuant to the
procedures set forth in Section 26.20.030.

(b) If a master permittee is ordered by the city to locate or relocate its facilities in rights-of-way not included in
a previously granted master permit, the city shall grant an amendment making that change without further

application. (Ord. 4205 § 2 (part), 2009)

26.20.070 Renewal of master permit.

A person that wishes to renew its master permit hereunder shall, not more than one hundred eighty days nor
less than ninety days before the expiration of the current master permit, make a new application to the city for
an additional term pursuant to the procedures set forth in Section 26.20.030. (Ord. 4205 § 2 (part), 2009)
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26.20.080 Personal wireless facilities in rights-of-way.

(a) The city may impose a site-specific charge pursuant to an agreement with a service provider of personal
wireless services for:

(1) The placement of new personal wireless facilities in the right-of-way regardless of height, unless the new
facility is the result of a city-mandated relocation, in which case the city will not charge the service provider if
the previous location was not charged;

(2) The placement of replacement structures when the replacement is necessary for the installation or
attachment of personal wireless facilities, and the overall height of the replacement structure and the personal
wireless facility is more than sixty feet; or

(3) The placement of personal wireless facilities on structures owned by the city located in the right-of-way;
however, a site-specific charge shall not apply to the placement of personal wireless facilities on existing
structures unless the structure is owned by the city.

(b) The city is not required to approve a permit for the placement of personal wireless facilities that meets one
of the criteria in this section absent such an agreement. If the parties are unable to agree on the amount of the
charge, the service provider may submit the amount of the charge to binding arbitration by serving notice on
the city. Within thirty days of receipt of the initial notice, each party shall furnish a list of acceptable arbitrators.
The parties shall select an arbitrator; failing to agree on an arbitrator, each party shall select one arbitrator and
the two arbitrators shall select a third arbitrator for an arbitration panel. The arbitrator or arbitrators shall
determine the charge based on comparable siting agreements involving public land and rights-of-way. The
arbitrator or arbitrators shall not decide any other disputed issues, including but not limited to size, location
and zoning requirements. Costs of the arbitration, including compensation for the services of the arbitrator(s),
must be borne equally by the parties participating in the arbitration and each party shall bear its own costs and
expenses, including legal fees and witness expenses in connection with the arbitration proceeding. (Ord. 4205

§ 2 (part), 2009)

26.20.090 Use of poles and conduit.

(a) The city may, in accordance with RCW 35.99.070, require a telecommunications or cable service provider
that is constructing, relocating or placing ducts or conduits in the rights-of-way to provide the city with
additional duct or conduit and related structures necessary to access the conduit.

(b) Subject to such reasonable rules and regulations as may be prescribed by the pole owner and subject to
the limitations prescribed by RCW 70.54.090 or any other applicable law, the city may post city signs on an

owner’s poles within the city.
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(c) Subject to the owner's prior written consent, which may not be unreasonably withheld, the city may install
and maintain city-owned overhead wires upon an owner’s poles for communications purposes, subject to the
following:

(1) Such installation and maintenance shall be done by the city at its sole risk and expense, in accordance with
all applicable laws, and subject to such reasonable requirements as the owner may specify from time to time
(including, without limitation, requirements accommodating its facilities or the facilities of other parties having
the right to use the pole);

(2) The owner shall have no indemnification obligations in connection with any city-owned wires so installed
and maintained;

(3) The owner shall not charge the city a fee for the use of such poles in accordance with this section as a
means of deriving revenue therefrom; provided, however, that nothing herein shall require the owner to bear
any cost or expense in connection with such installation and maintenance by the city.

(4) The owner shall not enter into an agreement with a third person which would require the owner to exclude
the city or any other person from use of such poles.

(5) The owner may not condition the city's use of such poles on the city’s acceptance of limitations on the

purpose or use of the city's facilities. (Ord. 4205 8§ 2 (part), 2009)

26.20.100 Removal.

(a) Within thirty days following written notice from the city, any owner of facilities in the city's rights-of-way
that are not authorized pursuant to Section 26.12.020(a) through (c) shall, at its own expense, remove such
facilities from the rights-of-way. If such owner fails to remove such facilities, the city may cause the removal and
charge the owner for the costs incurred. Facilities are unauthorized and subject to removal in the following
circumstances:

(1) Upon termination of the owner’s authorization under Section 26.12.020(a) through (c);

(2) If the facilities were constructed or installed without the prior grant of a franchise or master permit;

(3) Upon abandonment of a facility within the rights-of-way;

(4) If the facilities were constructed or installed at a location not permitted by the master permit or franchise.
(b) The city retains the right to cut or move any facilities located within the city's rights-of-way to the extent the
city may determine such action to be necessary in response to any public health or safety emergency. (Ord.

4205 § 2 (part), 2009)
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Chapter 26.24
USE PERMITS

Sections:
26.24.010 Use permit required.
26.24.020 Applications for use permits.
26.24.030 Maintenance permits.
26.24.040 Surveyor.
26.24.050 Duration and validity—Nontransferability.
26.24.060 Permit to excavate in recently paved rights-of-way.
26.24.070 Permit to be available at site.
26.24.080 Completion of construction.
26.24.090 As-built drawings.

26.24.010 Use permit required.

(a) A person may not enter or use the rights-of-way for the purpose of installing, maintaining, repairing, or
removing identified facilities without first obtaining a use permit from the department.

(b) Inthe event of an unexpected repair or emergency, an owner may commence such repair and emergency
response work as required under the circumstances; provided, that the owner shall notify the director as
promptly as possible, either before such repair or emergency work begins or as soon thereafter as possible if

advance notice is not practicable. (Ord. 4205 § 2 (part), 2009)

26.24.020 Applications for use permits.

(a) An application for a use permit shall be submitted in the form and manner specified by the department
and must be signed by the owner or the agent of the firm that will actually be performing the work.

(b) An application for a use permit shall include the following information, as specified in the form provided by
the department:

(1) The information required in Section 26.16.010(a) through (c);

(2) A copy of, or specifically identifiable citation to, the applicant's registration pursuant to Section 26.16.010;
(3) A statement of, and citation to, the specific authority according to which the applicant is authorized to use
and occupy the rights-of-way, including the category under which the applicant falls as outlined in

Section 26.12.020(a) through (d);
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(4) A statement that any land use application that must be considered in conjunction with the use permit has
been filed with the city, and a copy of, or specifically identifiable citation to, each such application;

(5) A specific description of the portions of the rights-of-way that will be affected by the applicant’s right-of-

way work under the use permit;

(6) The location and route of all facilities to be installed on existing utility poles;

(7) The location and route of all facilities to be located under the surface of the ground, including line and
grade proposed for the burial at all points along the route which are within the rights-of-way;

(8) The location of any other facilities to be constructed within the city, but not within the rights-of-way, in
connection with the proposed right-of-way work, in accordance with applicable city building and land use
regulations;

(9) The construction methods to be employed for protection of existing structures, fixtures and facilities within
or adjacent to the rights-of-way;

(10) The location, dimension and types of any trees that will be impacted during construction within or
adjacent to the rights-of-way along the route proposed by the applicant, together with a landscape plan for
protecting, trimming, removing, replacing and restoring any trees or areas to be disturbed during construction;
and

(11) Such other information as the city may reasonably require.

(c) Ifthe applicant for a use permit has obtained a master permit or cable franchise from the city, the city shall
act on the application within thirty days of receiving a complete application, unless the applicant consents to a
different time period. For purposes of this subsection, “act” means that the city makes the decision to grant,
condition, or deny the use permit, or notifies the applicant in writing of the amount of time that will be required
to make the decision and the reasons for this time period. Such a notice shall state the amount of additional
time required, and the reasons for the additional time. Conditioned or denied permits may be appealed to the
city hearing examiner within fourteen days of the date of the permit or permit denial.

(d) Unless otherwise provided by law or by a master permit or franchise, no use permit shall be issued unless
the applicant has paid all fees required pursuant to this title.

(e) The director may approve, conditionally approve, or deny an application for a use permit.

(f) If an application is approved, the director shall issue a use permit to the applicant.

(g) If an application is conditionally approved, the director may condition the use permit with specified
requirements that preserve and maintain the public health, safety, welfare, and convenience.

(h) If an application is denied, the director shall advise the applicant by a written communication of the basis

for the denial. Such basis shall include findings of fact and conclusions of law that support the denial.
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(i) When the city in its capacity as a provider engages in any activity that includes right-of-way work in the
paved portion of a right-of-way, the city need not obtain a use permit, but it shall keep a record of the date,

location, purpose, and size of the right-of-way work. (Ord. 4205 § 2 (part), 2009)

26.24.030 Maintenance permits.

(a) The director may issue a maintenance permit on an annual basis to a provider instead of issuing individual
use permits for activities in the rights-of-way covered by the maintenance permit.

(b) A maintenance permit covers:

(1) Emergency activity in the paved or unpaved area of the rights-of-way that is necessary for the preservation
of life, health, or property or for the restoration of interrupted service; and

(2) Those nonemergency activities, excluding right-of-way work in or under the paved rights-of-way, that are
specified in the permit, which may include:

(A) An activity that makes no material change to the footprint of the facility or to the surface or subsurface of
right-of-way but disturbs or impedes traffic on a neighborhood access road;

(B) Replacing overhead facilities; or

(C) New individual services to a residence or building from existing facilities that are on the same side of the
rights-of-way, so long as the activity related to the service does not exceed three hundred feet. (Ord. 4205 § 2

(part), 2009)

26.24.040 Surveyor.

If the use permit specifies the location of facilities by depth, line, grade, proximity to other facilities or other
standards, the director may require the use permittee to cause the location of its facilities to be verified by a
registered Washington land surveyor. The use permittee, at its expense, shall relocate any facilities which are

not located in compliance with use permit requirements. (Ord. 4205 § 2 (part), 2009)

26.24.050 Duration and validity—Nontransferability.

(a) A use permit other than a maintenance permit shall expire ninety days after issuance, but the department

may extend the expiration date for good cause.

(b) A use permitis not transferable. (Ord. 4205 § 2 (part), 2009)
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26.24.060 Permit to excavate in recently paved rights-of-way.

The director may not issue a use permit to excavate in a public right-of-way that was reconstructed, repaved, or
resurfaced in the preceding five-year period, unless the director finds good cause for issuance. No use permit
shall be issued to cut any right-of-way the surface of which is less than five years old, unless the use permittee

overlays the surface of any rights-of-way that are cut by the use permittee. (Ord. 4205 8 2 (part), 2009)

26.24.070 Permit to be available at site.

A use permit or a copy of the use permit shall be available for review upon request (at the work site or via a
website accessible to the department) for the duration of the activity allowed by the use permit. (Ord. 4205 § 2
(part), 2009)

26.24.080 Completion of construction.

A use permittee shall promptly complete all right-of-way work so as to minimize disruption of the rights-of-way
and other public and private property. All right-of-way work authorized by a use permit, including restoration,
must be completed within ninety days of the date of issuance or by such other time as the city may specify in

writing upon issuance of the use permit. (Ord. 4205 & 2 (part), 2009)

26.24.090 As-built drawings.

In the event the permittee installs facilities for the city, the permittee shall provide the city with as-built or
record drawings of the city facilities, submitted in formats as stipulated in the Kirkland preapproved plans and

policies. (Ord. 4205 § 2 (part), 2009)

Chapter 26.28
INSPECTION, REPORTS AND NOTICE

Sections:
26.28.010 Inspection of right-of-way construction and restoration activities.
26.28.020 Maps.
26.28.030 Reports to the city.
26.28.040 Notice to department.
26.28.050 Notice to public.
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26.28.010 Inspection of right-of-way construction and restoration activities.

(a) The city or its designee may inspect all right-of-way construction and restoration activities and conduct any
tests that the city finds necessary to ensure compliance with the terms of this title and any other applicable law
or agreements.

(b) An owner shall allow the city or its designee to make such inspections referred to in subsection (a) of this
section at any time on at least ten days’ notice or, in case of an emergency, on demand without prior notice.

(Ord. 4205 8§ 2 (part), 2009)

26.28.020 Maps.

Within three months after enactment of this title, each owner shall file with the department existing plats or
drawings that show the location of any underground facilities in the city's rights-of-way for which the owner has
existing plats or drawings. Thereafter, on an annual basis, the owner shall file in the form required by the
department a full and complete survey, including descriptions and as-built maps, of the location of
underground facilities installed in the city's rights-of-way in the previous year. All maps shall be submitted in
formats as set forth in the Kirkland preapproved plans and policies. If applicable law allows the city to keep
electronic copies confidential, then each owner shall use its best efforts to provide electronic versions to the

city in a format compatible, in the city’s judgment, with the city's GIS system. (Ord. 4205 § 2 (part), 2009)

26.28.030 Reports to the city.

(a) The city or its designee may require such reports and information as the city finds necessary to ensure
compliance with the terms of this title and any other applicable law or agreements.

(b) Within ten days of receipt of a written request from the city manager, or such other reasonable time as the
city manager may specify in writing, each owner, permittee or provider shall furnish the city manager with
information sufficient to demonstrate:

(1) That it has complied with all requirements of this title;

(2) That all fees due the city in connection with the services and facilities provided by the owner, permittee or
provider have been properly collected and paid; and

(3) That the owner, permittee or provider has furnished the city with all necessary information with respect to

its facilities in city rights-of-way. (Ord. 4205 § 2 (part), 2009)
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26.28.040 Notice to department.

For emergency activity, a use permittee shall notify the department within twenty-four hours after completion
of the right-of-way work. For nonemergency activities, the use permittee shall notify the department at least

five working days before the right-of-way work takes place. For both emergency and nonemergency activities,
the use permittee shall provide information about the right-of-way work as required by the department. (Ord.

4205 § 2 (part), 2009)

26.28.050 Notice to public.

(a) Exceptin the case of an emergency involving public safety or an outage, or service interruption to a large
number of customers, an owner or permittee shall give reasonable advance notice to private property owners
of construction work on or in adjacent rights-of-way, as provided in subsection (b) of this section.

(b) In particular, the following requirements shall apply to nonemergency activity in the city's rights-of-way
when the activity adjoins residentially zoned and developed property and will not be completed and restored in
a period of two weeks or less.

(1) Ause permittee shall either:

(A) At least seventy-two hours before commencement of the right-of-way work, (i) post and maintain a notice
that is located at the beginning and end points of the activity, and (ii) deliver notice to each address in the area
of the activity and within one hundred seventy-five feet of its boundaries; or

(B) At least fifteen calendar days before commencement of the right-of-way work, provide written notice
individually to each address in the area of the right-of-way work and within one hundred seventy-five feet of its
boundaries.

(2) For good cause, the director may require a use permittee to employ a combination of the notices required
by subsection (b)(1) of this section.

(3) The notices required by subsection (b)(1) of this section shall include the name, telephone number, and
address of the owner and use permittee, a description of the work to be performed, the duration of the work,
and the name, address, and telephone number of a person who will provide information to and receive
complaints from any member of the public concerning the work. Posted notices shall be in a format and size

acceptable to the department. (Ord. 4205 § 2 (part), 2009)
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Chapter 26.32
FEES

Sections:
26.32.010 Purpose.
26.32.020 Registration fees.
26.32.030 Master permit application fees.
26.32.040 Use permit application fees.
26.32.050 Other city costs.
26.32.060 Appeal to hearing examiner.
26.32.070 Compensation.

26.32.080 Regulatory fees and compensation not taxes.

26.32.010 Purpose.

The purpose of the fees established in this chapter is to ensure the recovery of the city's direct and indirect
costs and expenses, including, but not limited to, actual costs of city staff time and resources as well as any
outside consultation expenses which the city reasonably determines are necessary. The fees set forth are in
addition to any construction fees which may be required under Chapter 5.74 and Section 19.12.090. (Ord. 4205
§ 2 (part), 2009)

26.32.020 Registration fees.

Each application for registration pursuant to Chapter 26.16 shall be accompanied by a fee in such amount as
the city determines is required to cover all direct and indirect costs associated with the registration process.

(Ord. 4205 8§ 2 (part), 2009)

26.32.030 Master permit application fees.

(a) Prior to the acceptance of a master permit application by the city, the applicant shall participate in a
preapplication conference with the city for the purpose of establishing the minimum application fee.

(b) The city shall establish a minimum application fee, based on the city’s estimated reasonable costs in
reviewing the application, after the conference referred to in subsection (a) of this section. The minimum fee
may be up to two thousand five hundred dollars. The applicant shall deposit the minimum fee with the city
within thirty days after the city notifies the applicant of the amount. This application fee shall be applied

towards actual expenses and costs of the city.
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(c) The city shall establish the final application fee after it acts on the application, reflecting the city's actual
reasonable costs in reviewing the application. The city shall notify the applicant of the reimbursement amount
and a description of the costs incurred by the city in reviewing the application. If the city’s actual reasonable
costs are less than the minimum application fee, the city shall refund the unused application fees, within thirty
days after granting or denial of the permit. If the city’s actual reasonable costs exceed the minimum application
fee, the applicant shall reimburse the city within thirty days of receiving written notice from the city requesting
reimbursement.

(d) An applicant that withdraws or abandons its application shall, within sixty days of its application and
review fee payment, be refunded the balance of its deposit under this section, less (1) the registration fee; and
(2) all reasonable costs and expenses incurred by the city in connection with the application.

(e) Alldisputes as to the amounts required shall be resolved by an appeal to a hearing examiner. (Ord. 4205 §

2 (part), 2009)

26.32.040 Use permit application fees.

(a) Prior toissuance of a use permit, the use permittee shall pay a permit fee to be calculated in accordance

with Section 5.74.040 and 19.12.090. The purpose of the use permit fee shall be to recover the city's actual
direct and indirect construction plan review and inspection costs, as well as any damage or diminution of the
value of the rights-of-way that result from the use permittee’s right-of-way work.

(b) The recipient of an annual maintenance permit pursuant to Section 26.24.030 shall pay an annual permit
fee set by the department from time to time at a level sufficient to recover the city’s annual costs as described

in subsection (a) of this section for the recipient of the maintenance permit. (Ord. 4205 § 2 (part), 2009)

26.32.050 Other city costs.

To the extent allowed by law, all owners, permittees, and providers shall, within thirty days after written
demand therefor, reimburse the city for all direct and indirect costs incurred by the city in connection with any

modification, amendment, renewal or transfer of a master permit. (Ord. 4205 § 2 (part), 2009)

26.32.060 Appeal to hearing examiner.

Any applicant or permittee may initiate a review of the fees established in
Sections 26.32.030 through 26.32.050. Within ten days of notice of the fee from the city, the applicant or
permittee may appeal to the hearing examiner. Pursuant to the provisions of Chapter 3.34, the hearing

examiner is authorized to review and make determinations as provided herein. (Ord. 4205 8 2 (part), 2009)
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26.32.070 Compensation.

To the extent permitted by law, each master permit granted hereunder is subject to the city's right, which is
expressly reserved, to annually fix a fair and reasonable compensation to be paid for use of property pursuant
to the master permit; provided, that nothing in this title shall prohibit the city and a master permittee from

agreeing upon the compensation to be paid. (Ord. 4205 § 2 (part), 2009)

26.32.080 Regulatory fees and compensation not taxes.

The regulatory fees provided for in this title, and any compensation charged and paid for the rights-of-way
provided for herein, are separate from and additional to any and all federal, state, local and city taxes as may
be levied, imposed or due from an owner or provider or its customers or subscribers. (Ord. 4205 § 2 (part),

2009)

Chapter 26.36
WORK IN RIGHTS-OF-WAY

Sections:
26.36.010 Placement of facilities.
26.36.020 Obstructions in rights-of-way.
26.36.030 Completion of make-ready work.
26.36.040 Restoration.
26.36.050 Relocation of facilities.
26.36.060 Underground conversions.
26.36.070 Maintenance.
26.36.080 Compliance with applicable laws and standards.
26.36.090 Traffic control plan.
26.36.100 Coordination of right-of-way work.
26.36.110 Damage to facilities.
26.36.120 Obligations of developers.

26.36.010 Placement of facilities.

(a) All facilities placed by an owner in rights-of-way within the city shall be so located as to minimize
interference with the proper use of rights-of-way and other public places, and to minimize interference with the

rights or reasonable convenience of property owners who adjoin any of these rights-of-way.
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(b) Anowner with written authorization to install overhead facilities shall install its facilities on pole
attachments to existing utility poles only, and then only if surplus space is available.

(c) Whenever existing telephone, electric utilities, or telecommunications facilities are located or relocated
underground within rights-of-way, an owner with written authorization to occupy the same rights-of-way must
also locate or relocate its facilities underground.

(d) Whenever new telephone, electric utilities or telecommunications facilities are located underground within
the city's rights-of-way, an owner that currently occupies or will occupy the same rights-of-way shall
concurrently place its telecommunications facilities underground at its expense. The provider may seek
reimbursement for its expenses pursuant to RCW 35.99.060 only by making a valid written request specifying
the reason for the reimbursement and including evidence of the costs incurred.

(e) An owner or permittee shall utilize existing poles and conduit wherever possible. New poles (other than
replacement poles) will not be allowed without specific written authorization from the city manager. (Ord. 4205

§ 2 (part), 2009)

26.36.020 Obstructions in rights-of-way.

(@) A person who places or maintains an obstruction in, on, over, under or through the city's rights-of-way
shall promptly shift, adjust, accommodate, or remove the obstruction on reasonable notice from the city.

(b) If a person fails or refuses to shift, adjust, accommodate, or remove an obstruction after reasonable
notice, the department may shift, adjust, accommodate, or remove the obstruction, and the director may
charge the person having or maintaining the obstruction for the cost of performing the work.

(c) Any opening or obstruction in the rights-of-way made by an owner in the course of its operation shall be
guarded and protected at all times by the placement of adequate barriers, fences or boardings, the bounds of
which, during periods of dusk and darkness, shall be clearly designated by warning lights. (Ord. 4205 § 2 (part),
2009)

26.36.030 Completion of make-ready work.

To the extent consistent with state law, an owner shall have thirty days to perform any requested “make-ready”
work (work required to prepare the owner’s poles or other facilities for attachment by another party) or
alterations to its facilities upon request by persons authorized to use or be present in or upon the rights-of-way.
If an owner fails to perform such work within thirty days, then the authorized persons may perform such

“make-ready” work or alterations at their own cost. (Ord. 4205 8 2 (part), 2009)
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26.36.040 Restoration.

(a) No owner or permittee shall take any action or allow any action to be done which may permanently impair
or damage any rights-of-way or other property located in, on or adjacent thereto.

(b) In case of any disturbance of pavement, sidewalk, driveway or other surfacing, or any public or private
property, the owner or permittee shall, in a manner acceptable to the city, replace, repair, and restore all
paving, sidewalk, utility covers, survey monuments, driveway or surface of any rights-of-way, or other public or
private property, that has been disturbed by the owner or permittee’s activities in as good condition as before
said work was commenced.

(¢) Inparticular, and without limitation, all trees, landscaping and grounds removed, damaged or disturbed as
a result of right-of-way work by owners or permittees shall be replaced or restored to the condition existing
prior to performance of the work. An owner or permittee shall comply with all applicable provisions of the
Kirkland zoning code and the preapproved plans regarding all trees, landscaping and grounds.

(d) If weather or other conditions do not allow for the complete restoration required hereunder, the owner
shall temporarily restore the affected rights-of-way or property. Such temporary restoration shall be at the
owner’s sole expense, and the owner shall promptly undertake and complete the required permanent
restoration when the weather or other conditions no longer prevent such permanent restoration.

(e) All restoration work within the rights-of-way shall be done in accordance with landscape plans approved by
the director.

(f) Restoration pursuant to this section shall be at the owner’s or permittee’s cost and expense, except to the
extent otherwise required by applicable law.

(g8) Inthe eventthat the owner or permittee fails to complete any work required for the repair, protection, or
restoration of the rights-of-way or private property, or any other work required by law or ordinance, within the
time specified by and to the reasonable satisfaction of the city, the city, following notice and an opportunity to
cure, may cause such work to be done. In such a case, the owner or permittee shall reimburse the city the cost
thereof within thirty days after receipt of an itemized list of such costs, or the city may recover such costs
through any bond or other security instrument provided by the owner or permittee, except to the extent

otherwise required by applicable law. (Ord. 4205 § 2 (part), 2009)

26.36.050 Relocation of facilities.

(a) The city may require a grantee to relocate authorized facilities within the right-of-way when reasonably
necessary for construction, alteration, repair or improvement of the right-of-way for the purpose of public

health, welfare and safety, at no cost to the city, except to the extent otherwise required by applicable law.
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(b) The city shall notify the owner as soon as practicable of the need for relocation and shall specify the date
by which relocation shall be completed. In calculating the date by which relocation must be completed, the city
shall consult with the affected owners and consider the extent of the facilities to be relocated, the owners’
service requirements, and the construction sequence required, within the city’s overall project construction
sequence and constraints, to safely complete the relocation. Owners shall complete the relocation by the date
specified unless the city or a reviewing court establishes a later date for completion, after showing by an owner
that the relocation cannot be completed by the date specified, using best efforts and meeting safety and service
requirements.

(c) Subject to subsection (d) of this section, whenever any person, other than the city or one of its departments
or agencies, requires the relocation of an owner's facilities to accommodate work of such person within the
franchise area, then owner shall have the right as a condition of any such relocation to require payment to
owner, at a time and upon terms acceptable to owner, for any and all costs and expenses incurred by owner in
the relocation of owner's facilities.

(d) Notwithstanding the provisions of subsection (c) of this section, if the city reasonably determines and
notifies the owner that the primary purpose of imposing such condition or requirement upon such person is to
cause or facilitate the construction of a public works project to be undertaken within a segment of the franchise
area on the city’s behalf and consistent with the city’s capital improvement plan, transportation improvement
program or the transportation facilities program, then only those costs and expenses incurred by the owner in
reconnecting such relocated facilities with owner’'s other facilities shall be paid to owner by such person, and
owner shall otherwise relocate its facilities within such segment of the franchise area in accordance with
subsection (a) of this section.

(e) The city may require relocation of facilities at no cost to the city in the event of an unforeseen emergency
that creates an immediate threat to public health, welfare and safety.

(f) If an owner is required to relocate, change or alter facilities hereunder and fails to do so, the city may cause

such to occur and charge the owner for the costs incurred. (Ord. 4205 § 2 (part), 2009)

26.36.060 Underground conversions.

In the event that conversion of an owner’s overhead facilities to underground is required or reasonably
necessary for construction, alteration, repair, or improvement of the rights-of-way for purposes of public
welfare, health, or safety (such as projects that may include, without limitation, road widening, surface grade
changes or sidewalk installation), an owner, to the extent permitted by applicable law, shall bear the costs of

converting the owner's facilities from an overhead system to an underground system as follows:
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(a) Engineering. To ensure proper space and availability in the supplied joint trench, an owner shall pay for the
work (time and materials) necessary to complete related engineering and coordination with the other utilities
involved in the project.

(b) Cost(s). An owner shall pay its proportionate share of the cost of labor and materials necessary to place its
cables, conduits and vaults/pedestals in the supplied joint trench and/or stand-alone cable trench. If, however,
the city's costs for owner are not agreeable to owner, then the owner shall have the right to hire its own
contractor(s) to complete its work within the joint trench.

(c) If an owner decides to use its own contractor(s) to complete its portion of the work, then the owner and its
contractor(s) are responsible for coordinating with the city to provide reasonable notice and time to complete
the placement of the owner’s cables, conduits and vaults/pedestals in the trench. If the owner fails to complete
the above work within the time prescribed and to the city's reasonable satisfaction, the city may cause such
work to be done and bill the reasonable cost of the work to the owner, including all reasonable costs and
expenses incurred by the city due to the owner’s delay. In such an event, the city shall not be liable for any
damage to any portion of the owner's facilities. Within forty-five days of receipt of an itemized list of those costs,
the owner shall pay the city.

(d) Within the underground conversion area, an owner shall cooperate with the city and its contractor on any
on-site coordination. The city shall be responsible for traffic control, trenching, backfill, and restoration of all
work performed by its contractor. An owner shall be responsible for traffic control, trenching, backfill, and
restoration of all work performed by its contractor for stand-alone cable trenches.

In the event a local improvement district (LID) has been created to fund a relocation or conversion project, an
owner shall be reimbursed by the LID for all expenses incurred as a result of the project. (Ord. 4205 § 2 (part),

2009)

26.36.070 Maintenance.

An owner of aerial facilities shall be required to trim trees upon and overhanging rights-of-way and other public
places of the city so as to prevent the branches of such trees from coming in contact with the facilities of the
owner, all trimmings to be done at the expense of the owner, except to the extent otherwise required by
applicable law. An owner shall comply with all provisions of Chapter 19.36 (Street Trees). (Ord. 4205 § 2 (part),
2009)
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26.36.080 Compliance with applicable laws and standards.

(a) All right-of-way work, including work by the city in its capacity as a provider, shall be performed in
accordance with all applicable law and regulations, including, where applicable, the Occupational Safety and
Health Act of 1970, as amended; the National Electrical Safety Code, prepared by the National Bureau of
Standards; and the National Electrical Code of the National Board of Fire Underwriters.

(b) All right-of-way work shall comply with the requirements of the most recently adopted city preapproved
plans and policies, and in the event of a conflict between the aforesaid preapproved plans and policies and this
title, the standards of the preapproved plans and policies shall control.

(c) All of an owner's facilities shall be installed in accordance with good engineering practice. All of an owner’s
facilities shall be maintained in a safe condition, in good order and repair, and in compliance with all applicable
federal, state and local requirements.

(d) All safety practices required by law shall be used during construction, maintenance, and repair of an
owner’s facilities.

(e) An owner or permittee shall at all times employ ordinary care and shall use commonly accepted methods
and devices for preventing failures and accidents that are likely to cause damage, injury, or nuisance to the
public.

(f) One Call. An owner or permittee shall maintain membership in good standing with the Utilities
Underground Location Center or other similar or successor organization which is designated to coordinate
underground equipment locations and installations. An owner shall abide by the state’s “Underground Utilities”

statutes (Chapter 19.122 RCW) and will further comply with and adhere to city regulations related to the One

Call locator service program. (Ord. 4205 § 2 (part), 2009)

26.36.090 Traffic control plan.

(a) All use permittees shall comply with the Manual on Uniform Traffic Control Devices with respect to traffic
control. The city may require a traffic control plan demonstrating the protective measures and devices that will
be employed.

(b) A use permittee shall use suitable barricades, flags, flagmen, lights, flares and other measures as required
for the safety of all members of the general public and to prevent injury or damage to any person, vehicle or

property by reason of its right-of-way work. (Ord. 4205 § 2 (part), 2009)
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26.36.100 Coordination of right-of-way work.

(a) An owner or permittee shall joint trench or share bores or cuts and work with other owners or permittees
so as to reduce the number of right-of-way cuts within the city, to the extent such joint work would not impose
undue economic burdens or delay upon the owner or permittee.

(b) The city shall provide as much advance notice as reasonable of plans to open the rights-of-way to those
providers who are current users of the rights-of-way or who have filed notice with the clerk of the city within the
past twelve months of their intent to place facilities in the city.

(c) If applicable law allows the city to keep electronic copies confidential, then by the first day of February each
year, each owner shall prepare and submit to the department a plan, in a format specified by the department,
that shows all reasonably foreseeable right-of-way work in the paved portion of the rights-of-way anticipated to
be done in the next year, or a statement that no right-of-way work is proposed. The owner shall report to the
department promptly any changes in the plan as soon as those changes become reasonably foreseeable.

(1) The department may disclose information contained in such a plan to another party only on a need-to-
know basis in order to facilitate coordination and avoid unnecessary right-of-way work, or as otherwise
required by law. If an owner clearly and appropriately identifies information contained in the plan as
proprietary, a trade secret, or otherwise protected from disclosure, then to the maximum extent permissible
under federal, state, and local laws applicable to public records, the department may not disclose that
information to the public. If the department determines that information is not clearly or appropriately
identified, the department shall notify the owner that the department intends to disclose the requested
information unless ordered otherwise by a court.

(2) The department shall review the annual plans submitted by owners and identify conflicts and
opportunities for coordination of right-of-way work in the paved rights-of-way. Each applicant shall coordinate,
to the extent practicable, with the city and with each potentially affected owner and permittee to minimize
disruption in the rights-of-way.

(d) If a communication provider is to be placed underground in a new subdivision, the communication
provider shall give written notice to other known providers in the area within which the property is located.
Such notice shall be given at least forty-eight hours before commencement of trenching construction.

(e) The city may facilitate joint use of the property, structures, and appurtenances of each owner located in
the rights-of-way and other public places, insofar as such joint use may be reasonable and practicable. (Ord.

4205 § 2 (part), 2009)
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26.36.110 Damage to facilities.

To the extent permitted by Washington law, the city shall not be liable for any damage to or loss of any facilities
within the rights-of-way as a result of or in connection with any public works, public improvements,
construction, excavation, grading, filling, or work of any kind in the rights-of-way by or on behalf of the city.

(Ord. 4205 8§ 2 (part), 2009)

26.36.120 Obligations of developers.

A developer shall provide for underground facilities for providers to serve a development in accordance with
applicable law for underground facilities. The developer shall execute all required agreements relating to the
underground facilities, including easements, and provide proof to the city that the agreements have been

executed. (Ord. 4205 § 2 (part), 2009)

Chapter 26.40
LIABILITY, INDEMNIFICATION AND SECURITY

Sections:
26.40.010 Warranty and liability.
26.40.020 Insurance.
26.40.030 Indemnification.
26.40.040 Security fund.
26.40.050 Construction bond.

26.40.060 Work of contractors and subcontractors.

26.40.010 Warranty and liability.

(a) For a period of two years after satisfactory completion of work in a right-of-way, the owner and use
permittee warrant and guarantee the quality of the work performed and are responsible for maintaining the
site free from any defects resulting from the quality of the work and, in the event of such defects, for repairing
or restoring the site to a condition that complies with all applicable law and regulations. Any repair or
restoration during the warranty period shall cause the warranty period to run for one additional year beyond
the original two-year period with respect only to what was repaired.

(b) The issuance of a use permit or any inspection, repair, suggestion, approval, or acquiescence of any

person affiliated with the city does not relieve the owner or permittee from the warranty and liability provisions
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of this section, the indemnification provisions of Section 26.40.030, or any other term or condition of this title.

(Ord. 4205 § 2 (part), 2009)

26.40.020 Insurance.

(@) Unless otherwise provided by a master permit or franchise, each owner shall, as a condition of the grant,
secure and maintain the following liability insurance policies (which may be evidenced by an acceptable
certificate of insurance) insuring both the owner and the city, and its elected and appointed officers, officials,
agents, representatives and employees, as additional insureds:

(1) Commercial general liability insurance with limits not less than five million dollars combined single limit for
bodily injury (including death) and property damage; including premises operation, products and completed
operations and explosion, collapse and underground coverage extensions;

(2) Automobile liability for owned, nonowned and hired vehicles with a combined single limit of three million
dollars for each accident for bodily injury and property damage; and

(3) Worker's compensation within statutory limits and employer’s liability insurance with limits of not less than
one million dollars for each accident/disease/policy limit.

(b) Commercial general liability and automobile liability limits may be attained by a combination of primary
and excess/umbrella liability insurance.

(c) Theinsurance policies required by this section shall be maintained at all times by the owner. Each such

certificate of insurance shall contain the following endorsement:

It is hereby understood and agreed that this policy may not be canceled nor the intention not to
renew be stated until thirty days after receipt by the city, by registered mail, of a written notice
addressed to the city manager of such intent to cancel or not to renew.
Within ten days after receipt by the city of said notice, and in no event later than twenty days prior to said
cancellation, the owner shall obtain and furnish to the city replacement insurance policies or a certificate of

insurance meeting the requirements of this title. (Ord. 4205 § 2 (part), 2009)

26.40.030 Indemnification.

(a) In addition to and distinct from the insurance requirements of this title, by accepting a permit each owner
and permittee agrees to defend, indemnify and hold the city and its officers, officials, employees, agents and
representatives harmless from and against any and all damages, losses and expenses, including reasonable
attorneys’ fees and costs of suit or defense, arising out of, resulting from or alleged to arise out of or result

from the acts, omissions, failure to act or misconduct of the owner or permittee or its affiliates, officers,
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employees, agents, contractors or subcontractors in the construction, operation, maintenance, repair or
removal of its facilities in the city, and in providing or offering services over the facilities, whether or not such
acts or omissions are authorized, allowed or prohibited by this title or by an agreement made or entered into
pursuant to this title; provided, however, that an owner or permittee shall not be required to indemnify the city
to the extent the damages, loss and expenses are the result of negligence by the city or its employees, agents
or contractors.

(b) The indemnification obligations assumed under a permit survive expiration of the permit and completion

of the activities authorized by the permit. (Ord. 4205 § 2 (part), 2009)

26.40.040 Security fund.

(a) Each owner shall establish a permanent security fund with the city by depositing the amount of up to fifty
thousand dollars with the city in cash, an unconditional letter of credit, or other instrument acceptable to the
city (the “security fund”), which fund shall be maintained at the sole expense of the owner so long as any of the
owner’s facilities are located within the rights-of-way. This security fund shall be separate and distinct from any
other bond or deposit required under other code provisions or agreements.

(b) The owner shall deposit the security fund with the city on or before the effective date of its master permit,
or, if the owner does not have a master permit, on or before the date the owner places in service its facilities in
the rights-of-way.

(c) The security fund shall serve as security for the full and complete performance of the owner’s obligations
under this title and under any agreement between the owner and the city, including any costs, expenses,
damages or loss the city pays or incurs because of any failure attributable to the owner to comply with the
codes, ordinances, rules, regulations or permits of the city.

(d) Before any sums are withdrawn from the security fund, the city manager or designee shall give written
notice to the owner:

(1) Describing the act, default or failure to be remedied, or the damages, cost or expenses which the city has
incurred by reason of the owner’s act or default;

(2) Providing a reasonable opportunity for the owner to remedy the existing or ongoing default or failure, if
applicable;

(3) Providing a reasonable opportunity for the owner to pay any moneys due the city before the city
withdraws the amount thereof from the security fund, if applicable; and

(4) Stating that the owner will be given an opportunity to review the act, default or failure described in the

notice with the city manager or designee.
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(e) The owner shall replenish the security fund within fourteen days after written notice from the city that the
city has withdrawn an amount from the security fund. (Ord. 4205 § 2 (part), 2009)

26.40.050 Construction bond.

(a) This provision shall apply to any owner or permittee that is not required to provide a security deposit
pursuant to Section 19.12.090 or a construction bond pursuant to Section 19.12.095.

(b) Unless otherwise provided in a master permit or franchise agreement, each use permittee shall deposit
with the city, before a use permit is issued, a construction bond written by a surety acceptable to the city equal
to at least one hundred percent of the estimated cost of the right-of-way work covered by the use permit.

(c) The construction bond shall remain in force until ninety days after substantial completion of the work, as
determined by the director, including restoration of rights-of-way and other property affected by the right-of-
way work. However, in addition to the foregoing, the city reserves the right to require a maintenance bond
pursuant to Chapter 175 KZC.

(d) The construction bond shall guarantee, to the satisfaction of the city:

(1) Timely completion of construction;

(2) Construction in compliance with applicable plans, permits, technical codes and standards;

(3) Proper location of the facilities as specified by the city;

(4) Restoration of the rights-of-way and other property affected by the right-of-way work;

(5) The submission of “as-built” maps after completion of right-of-way work as required by this title;

(6) Timely payment and satisfaction of all claims, demands or liens for labor, material or services provided in

connection with the right-of-way work. (Ord. 4205 § 2 (part), 2009)

26.40.060 Work of contractors and subcontractors.

The contractors and subcontractors of an owner or permittee shall be licensed and bonded in accordance with
the city’s generally applicable regulations. Work by contractors and subcontractors is subject to the same
restrictions, limitations and conditions as if the work were performed by the owner or permittee itself. The
owner or permittee shall be responsible for all work performed by its contractors and subcontractors and
others performing work on its behalf as if the work were performed by it, and shall ensure that all such work is
performed in compliance with this title and other applicable laws. The owner or permittee shall be jointly and
severally liable for all damage, and for correcting all damage, caused by its contractors or subcontractors. It is

the responsibility of the owner or permittee to ensure that contractors, subcontractors or other persons

31

117


https://www.codepublishing.com/WA/Kirkland/html/Kirkland19/Kirkland1912.html#19.12.090
https://www.codepublishing.com/WA/Kirkland/html/Kirkland19/Kirkland1912.html#19.12.095
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ175/KirklandZ175.html#175

ATTACHMENT 4

PROPOSED TO BE REPEALED
performing work on the owner or permittee’s behalf are familiar with the requirements of this title and other

applicable laws governing the work they perform. (Ord. 4205 § 2 (part), 2009)

Chapter 26.44
ENFORCEMENT

Sections:
26.44.010 Enforcement procedures and remedies.
26.44.020 Stop work order.
26.44.030 Order to cure.
26.44.040 Fines.
26.44.050 Revocation.
26.44.060 Standards for sanctions.

26.44.010 Enforcement procedures and remedies.

(a) If the city determines that an owner or permittee has failed to perform any obligation under this title or
has failed to perform in a timely manner, the city may:

(1) Issue a stop work order pursuant to Section 26.44.020; and/or

(2) Issue an order to cure pursuant to Section 26.44.030.

(b) If the violation is contested (as provided in Section 26.44.020 and 26.44.030), the director shall consider the

written communication provided by the owner or permittee and shall notify same of his or her final decision in
writing within a reasonable time period.

(c) If the violation has not been remedied or is not in the process of being remedied to the satisfaction of the
city within a reasonable time period following the later of: (i) the expiration of the time period for contesting a
violation; and (ii) the notification by the director to the owner or permittee of his or her final decision in respect
of a contestation of the violation, the city may:

(1) Enforce the provisions of this title through injunctive proceedings, an action for specific performance, or
any other appropriate proceedings;

(2) Impose a fine upon the owner or permittee pursuant to Section 26.44.040;

(3) Assess against the owner or permittee any monetary damages provided for such violation in any
agreement between the owner or permittee and the city;

(4) Assess and withdraw the amounts specified above from the owner’s or permittee’s security fund or other

applicable security instrument;
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(5) Revoke any master permit held by the owner or permittee pursuant to Section 26.44.050; or

(6) Pursue any legal or equitable remedy available under any applicable law or under any agreement between
the owner or permittee and the city.

(d) Remedies available to the city for violations under this title and under a master permit or franchise
agreement shall be construed, except as otherwise provided in this title, as cumulative and not alternative.

(e) An owner or permittee shall pay civil penalties or liquidated damages within thirty days after receipt of
notice from the city.

(f) The filing of an appeal to any regulatory body or court shall not stay or release the obligations of an owner
or permittee under applicable law or any agreements with the city.

(g) An assessment of liquidated damages or civil penalties does not constitute a waiver by the city of any other
right or remedy they may have under applicable law or agreements, including the right to recover from the
owner or permittee any additional damages, losses, costs, and expenses, including actual attorneys' fees, that
were incurred by the city by reason of the violation. However, the city's election of liquidated damages under
the franchise agreement shall take the place of any right to obtain actual damages over and above the payment
of any amounts otherwise due. This provision may not be construed to prevent the city from electing to seek
actual damages for a continuing violation if it has imposed civil penalties or liquidated damages for an earlier

partial time period for the same violation. (Ord. 4205 § 2 (part), 2009)

26.44.020 Stop work order.

(a) The director may issue a stop work order, impose conditions on a use permit, or suspend or revoke a use
permit if the director determines that:

(1) A person has violated applicable law or regulations or any term, condition, or limitation of a permit;

(2) Right-of-way work poses a hazardous situation or constitutes a public nuisance, public emergency, or other
threat to the public health, safety, or welfare; or

(3) There is a paramount public purpose.

(b) The director shall notify the owner or permittee of action taken under subsection (a) of this section by a
written communication, and the owner or permittee shall comply immediately after receipt of the notice.

(c) A stop work order shall state the conditions under which work may be resumed and shall be posted at the
site.

(d) The owner or permittee may contest the stop work order by providing to the director a written
communication detailing the grounds for such contestation, within fifteen days of receipt of the stop work

order. However, unless the director promptly orders otherwise for good cause, the submission of such written

33

119


https://www.codepublishing.com/WA/Kirkland/html/Kirkland26/Kirkland2644.html#26.44.050

ATTACHMENT 4

PROPOSED TO BE REPEALED
communication does not excuse the owner or permittee from compliance with the stop work order pending

resolution of the dispute. (Ord. 4205 § 2 (part), 2009)

26.44.030 Order to cure.

(a) The director may order an owner or permittee that has violated applicable law or regulations, or any term,
condition, or limitation of a permit, to cure the violation within the time specified in the order.

(b) An order issued under this section shall warn the person that a failure to comply within the time specified
makes the person subject to the imposition of a penalty not to exceed one thousand dollars pursuant to the
provisions of Chapter 1.04 and to liability for any costs incurred by the department to effectuate compliance.
(c) The owner or permittee may contest the cure order by providing to the director a written communication
detailing the grounds for such contestation within fifteen days of receipt of the cure order. Unless the director
promptly orders otherwise for good cause, the submission of such written communication excuses the owner
or use permittee from compliance with the cure order pending resolution of the dispute.

(d) If the owner or permittee fails, neglects, or refuses to comply with an order issued under this section that
involves right-of-way work, the director may complete the right-of-way work or other work in the rights-of-way
in any manner the director deems appropriate, and the owner or use permittee shall compensate the
department for all costs incurred, including costs for administration, construction, consultants, equipment,
inspection, notification, remediation, repair, and restoration. The cost of the work may be deducted from any
construction bond or other security instrument of the owner or permittee. The department’s completion of
right-of-way work or other work in the rights-of-way does not relieve the owner or permittee from the warranty
and liability provisions of Section 26.40.010, the indemnification provisions of Section 26.40.030, or any other

term or condition of this title. (Ord. 4205 § 2 (part), 2009)

26.44.040 Fines.

Any person found violating, disobeying, omitting, neglecting or refusing to comply with any of the provisions of
this title shall be guilty of a misdemeanor. Upon conviction any person violating any provision of this title shall

be subject to a fine of up to one thousand dollars or by imprisonment for a period of up to ninety days, or both
such fine and imprisonment. A separate and distinct violation shall be deemed committed each day on which a

violation occurs or continues. (Ord. 4205 § 2 (part), 2009)

26.44.050 Revocation.

(a) A master permit granted by the city may be revoked for any one or more of the following reasons:
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(1) Construction or operation at an unauthorized location;

(2) Material misrepresentation by or on behalf of an owner in any application to the city;

(3) Abandonment of facilities in the rights-of-way without the express written permission of the city;

(4) Failure to relocate or remove facilities as required in this title;

(5) Failure to pay fees or costs when and as due the city;

(6) Violation of a material provision of this title;

(7) Violation of a material term of a master permit or use permit.

(b) Inthe event that the city manager believes that grounds exist for revocation of a master permit, the
master permittee shall be given written notice of the apparent violation or noncompliance, be provided a short
and concise statement of the nature and general facts of the violation or noncompliance, and be given a
reasonable period of time not exceeding thirty days from receipt of notice to furnish evidence on any or all of
the following points:

(1) That corrective action has been, or is being, actively and expeditiously pursued to remedy the violation or
noncompliance;

(2) That rebuts the alleged violation or noncompliance; and

(3) That it would be in the public interest to impose civil penalties or sanctions less than revocation.

(c) Inthe event that a master permittee fails to provide evidence reasonably satisfactory to the city manager
as provided hereunder, the city manager shall make a preliminary determination as to whether an event of
default by the master permittee has occurred and initially prescribe remedies in accordance with

Section 26.44.060. In the event that a master permittee wishes to appeal such determination, it shall do so to
the hearing examiner. In the event a further appeal is sought by the master permittee, it shall make such
appeal to the city council. With respect to apparent violations or noncompliance, appeals provided for herein
shall be made within fourteen days of a determination adverse to the master permittee. In any event, the city
shall provide the master permittee with notice and a reasonable opportunity to be heard concerning the

matter. (Ord. 4205 § 2 (part), 2009)

26.44.060 Standards for sanctions.

(a) Inorder to apply sanctions based on a master permittee’s violation of or failure to comply with a material
provision of this title, the master permit, or applicable codes, ordinances, statutes, rules or regulations, the city
manager shall make a preliminary determination whether to revoke the master permit or to impose lesser
sanctions or cure requirements, considering the nature, circumstances, extent and gravity of the violation, as

reflected by one or more of the following factors:
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(1) Whether the misconduct was egregious;

(2) Whether substantial harm resulted;

(3) Whether the violation was intentional;

(4) Whether there is a history of prior violations of the same or other requirements;

(5) Whether there is a history of overall compliance;

(6) Whether the violation was voluntarily disclosed, admitted or cured.

(b) The city manager shall issue a written decision containing findings of fact and conclusions of law

supporting an action taken pursuant to subsection (a) of this section. (Ord. 4205 § 2 (part), 2009)

Chapter 26.48
MISCELLANEOUS PROVISIONS

Sections:
26.48.010 Further rules and regulations.
26.48.020 Captions.
26.48.030 Severability.
26.48.040 Costs.

26.48.010 Further rules and regulations.

The city manager or designee is authorized to establish further rules, regulations and procedures with respect
to the city's authority to manage, regulate and control public rights-of-way for the implementation of this title.
Except in cases of emergency, the city shall attempt to notify and provide an opportunity for comment to
persons who may be affected by rules, regulations and procedures adopted pursuant to this section. (Ord. 4205

§ 2 (part), 2009)

26.48.020 Captions.

The captions to sections are inserted solely for information and shall not affect the meaning or interpretation of

this title. (Ord. 4205 § 2 (part), 2009)

26.48.030 Severability.

If any section, subsection, sentence, clause, phrase, or other portion of this title, or its application to any
person, is for any reason declared invalid, in whole or in part by any court or agency of competent jurisdiction,

said decision shall not affect the validity of the remaining portions hereof. (Ord. 4205 § 2 (part), 2009)
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26.48.040 Costs.

Except where otherwise expressly stated herein, all costs incurred by an owner or permittee in connection with

any provision of this title shall be borne by the owner or permittee. (Ord. 4205 § 2 (part), 2009)
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