
 

 

City of Kirkland 
Planning and Building Department 
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REPORT TO THE HEARING EXAMINER 
FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS 
 

To:   Phil Olbrects, Kirkland Hearing Examiner 

From:   Adam Weinstein, AICP, Director of Planning and Building 

   Jennifer Anderer, Associate Planner 

Date:   May 5, 2022 

File: APPEAL OF THE PLANNING DIRECTOR’S DENIAL OF APPELLANTS’ 
REQUEST TO ISSUE A CERTIFICATE OF OCCUPANCY FOR HARLEY AND 
RITA LANG RESIDENCE 

   FILE NO. BSF19-01341 

Hearing Date and Place: Thursday, 05/12/2022, 9:00 AM 

 Zoom Meeting 

 

I. INTRODUCTION 

1. Appellants: Harley and Rita Lang (hereinafter referred to as “Appellants”), residing 
at 6304 Lakeview Drive, Kirkland, WA 98033 

2. Actions Being Appealed: The Planning Director’s denial of Appellants’ request for 
the City to issue a Certificate of Occupancy (see Enclosures 1 and 2).   

3. Summary of Issues Under Appeal:   In 2019, Appellants applied for and received 
a permit from the City to demolish their old residence and build a new one.  When 
the permit was issued to Appellants, they also received a list of specific permit 
conditions, including zoning code requirements, that were required to be 
completed before the City could issue final approval (see Enclosure 3).   

To date, some of the zoning requirements included in Enclosure 3 have not been 
completed (see Section IV).   As of July 29, 2021, the City Building Official had 
completed and passed all required building code inspections on the new residence.  
The new structure, however, did not pass all zoning code requirements and on 
this basis the City denied Appellants’ request to issue a Certificate of Occupancy 
(which is a final approval of the building permit under the City code).  Appellants 
appealed the City’s decision to the Hearing Examiner.  Each party filed dispositive 
pre-hearing motions.  The City moved to dismiss this administrative appeal based 
upon lack of jurisdiction.  Appellants moved for Summary Judgment and asked the 
Hearing Examiner to order the City to immediately issue a Certificate of Occupancy 
based upon the fact that Appellants have met all their building code requirements 
(despite not meeting all of their zoning code requirements).   
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The Hearing Examiner denied each party’s pre-hearing motion,1 but did enter the 
following Findings and Conclusions to narrow the issues in this appeal: 

1. The Planning Director’s written decision to deny Appellants a Certificate 
of Occupancy is a “final land use” decision that is appealable under the 
Land Use Petition Act (LUPA), RCW Ch. 36.70C, and was also properly 
first administratively appealed by the Langs to the Hearing Examiner;  

2. The City may properly withhold a Certificate of Occupancy based upon 
failure to comply with zoning code requirements pursuant to Kirkland 
Municipal Code (KMC) 21.06.540; and 

3. The conditions of Appellants’ building permit are final at this point (they 
became final 21 days after the building permit was issued, as provided 
in the LUPA) and cannot be collaterally attacked in this proceeding.  
Those conditions are fully enforceable to the extent they require zoning 
code compliance prior to issuance of a certificate of occupancy.  

 

Given these prior Findings and Conclusions, this administrative appeal appears to 
present the following questions: 

A. Does every provision of the City’s zoning code require compliance 
before a certificate of occupancy can be issued? 

Short Answer:  Yes.  Provided, however, there is a limited exception for 
seasonally dependent planting of trees and/or other landscaping.  For example, 
when a project that requires supplemental tree plantings to be code compliant 
completes construction during the summer months, the City will permit a 
deferral of the actual tree installation to a cooler/wetter season.  This is done 
purposefully because successful installation of trees is heavily dependent upon 
the planting season. Planting plans, however, along with the execution and 
recording of required easements to protect these plantings, must be fully 
prepared and filed with the City before a certificate of occupancy will be issued.  

B. Were any of the zoning code requirements challenged in this appeal 
imposed upon Appellants at the permit stage, such that they are now 
barred from challenging those zoning code requirements based upon 
failure to file a timely appeal under the LUPA? 

Short Answer: Yes.  Section V.2 of this Report details how each zoning code 
requirement subject to this appeal was addressed during the permit stage.  
The City’s position is that none of the zoning code conditions raised by 
Appellants’ can be collaterally attacked in this appeal, and that they are all 
barred under the Land Use Petition Act (LUPA) based upon Appellants’ failure 
to file a LUPA appeal within 21 days of the date they were imposed. 

C. Has the City ever, in the past, issued a certificate of occupancy where 
certain zoning code requirements of the underlying permit have not 
been completed? 

Short Answer:  Yes.  However, those instances are limited, as set forth in 
Section A above, to only the actual planting of required landscaping or trees 
based upon the time of year and the growing season for the required planting.  
Although applicants must prepare and file an approved planting plan before a 

 
1 See Enclosure 4, a copy of the Hearing Examiner’s Order Denying Motions for Summary Judgment and 

Dismissal.   



 Harvey and Rita Lang Residence Appeal 
 File No. BSF19-01341 

 Page 3 

certificate of occupancy will be issued, the City may allow them to wait and 
actually put the plants in the ground at the appropriate season. 

D. Must the City issue Appellants a certificate of occupancy here, where 
Appellants have failed to comply with all zoning code requirements? 

Short Answer:  No.  The City is justified in requiring Appellants to comply 
with their outstanding zoning code requirements in this case.  The 
requirements are justified by the City’s Code requirements and they are fully 
supported by past practice.  Finally, this entire appeal should be dismissed 
under LUPA as it is time-barred and the required zoning conditions herein 
cannot be collaterally attacked in this attempted appeal. 

   

II. RULES FOR THE APPEAL HEARING AND DECISION 

Pursuant to Title 21 of the Kirkland Municipal Code (KMC), appeals of orders, decisions, 
and determinations that do not constitute enforcement actions shall be heard and decided 
by the City of Kirkland Hearing Examiner in an open record appeal hearing.  The scope of 
the appeal is limited to the specific elements of the building official’s order, decision or 
determination disputed by the appellant and the hearing examiner shall only consider 
comments, testimony, and arguments on these specific elements. 

The Appellant is any person who has appealed the building official’s order, decision, or 
determination.  Appellants may participate in either or both of the following ways: 

• By submitting written comments or testimony to the hearing examiner prior to the 
commencement of the hearing 

• By appearing in person, or through a representative, at the hearing 

Further, the Hearing Examiner, in their discretion, may ask questions of the Appellant, 
parties of record or staff regarding facts in the record, and may request oral argument on 
legal issues.  The Hearing Examiner may reasonably limit the extent of the oral testimony 
to facilitate the orderly and timely conduct of the hearing. 

After considering all arguments within the scope of the appeal submitted in writing and 
given as oral testimony at the hearing by persons entitled to participate in the appeal, the 
Hearing Examiner shall take one of the following actions: 

• Affirm the decision being appealed; 

• Reverse the decision being appealed; or,  

• Modify the decision being appealed. 

The decision by the Hearing Examiner is the final decision of the City. 

 

III. BACKGROUND AND SITE DESCRIPTION  

1. Site Location: 6304 Lakeview Drive, Kirkland, WA 98033 (see Enclosure 5) 

2. Zoning and Land Use: The subject property is zoned RM 3.6, Medium Density 
Residential, and is developed with one (1) single-family residence.  

3. Proposal: Replace the existing dwelling unit with a new single-family dwelling unit.  

4. Appellants’ Request for Issuance of a Certificate of Occupancy: 09/10/2021 (see 
Enclosure 1) 
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5. Email from Adam Weinstein, Director of Planning and Building, Denial of 
Appellants’ Request: 09/24/2021 (see Enclosure 2) 

6. Appellants’ Appeal of Decision and or Determination of Building Official: 
10/21/2021 (see Enclosure 6)  

7. City’s Motion to Dismiss: 02/07/2022 (see Enclosure 7) 

8. Appellant’s Motion for Summary Judgement: 02/07/2022 (see Enclosure 8) 

9. Declaration of Adam Weinstein: 02/17/2022 (see Enclosure 9) 

10. City’s Response to Lang’s Motion for Summary Judgment: 02/17/2022 (see 
Enclosure 10) 

11. Appellant’s Response to Motion to Dismiss for Want of Jurisdiction: 02/21/2022 
(see Enclosure 11) 

12. Appellant's Reply to City's Response to Summary Judgment: 02/23/2022 (see 
Enclosure 12) 

13. City's Reply to its Motion to Dismiss: 02/24/2022 (see Enclosure 13) 

14. Hearing Examiner’s Order Denying Motions for Summary Judgement and 
Dismissal: 03/09/2022 (see Enclosure 14) 

15. City’s response to the Hearing Examiner’s Order Denying Motions for Summary 
Judgment and Dismissal: 03/15/22 (see Enclosure 15) 

16. Appellant’s response to Ruling on Summary Judgment and Dismissal Motions: 
03/16/2022 (see Enclosure 16) 

 

IV. SUMMARY OF OUTSTANDING ZONING CODE REQUIREMENTS 

Based on the Kirkland Zoning Code requirements detailed in Section V of this report, the 
following is a summary of outstanding items needed to satisfy the applicable zoning code 
regulations:  

1. Tree Maintenance Agreement (KZC 95.51):  
The Appellant must submit an original signed and notarized Tree Maintenance 
Agreement to the City, and record it with the King County Recorder’s Office, to 
comply with Kirkland Zoning Code requirements. 

2. Geologically Hazardous Area Covenant (KZC 85.45): 
The Appellant must submit an original signed and notarized Geologically Hazardous 
Covenant to the City, and record it with the King County Recorder’s Office, to 
comply with the Kirkland Zoning Code requirements. 

3. Notice of Geologically Hazardous Area (KZC 85.50): 
The Appellant must submit an original signed and notarized Notice of Geologic 
Hazard to the City, and record it with the King County Recorder’s Office, to comply 
with the Kirkland Zoning Code requirements. 

4. Natural Greenbelt Protective Easement (KZC 90.210): 
The Appellant must submit an original signed and notarized Natural Greenbelt 
Protective Easement with exhibits to the City, and record it with the King County 
Recorder’s Office, to comply with the Kirkland Zoning Code requirements. 

5. Wetland and Stream Enhancement Mitigation and Monitoring (KZC 90.160): 
The monitoring and maintenance requirement involves several steps that must be 
completed by both Appellants and the City.  The first step in reaching compliance 
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with this code requirement requires Appellants to identify their intention to have 
the City or their consultant complete the monitoring and maintenance pursuant to 
KZC 90.160.6. 

6. On-Site Planning Department Final Inspection:  
All zoning code requirements must be completed before staff are able to approve 
the final on-site inspection.   

 

V. STAFF ANALYSIS 

Appellants are unwilling to comply with the remaining Zoning Code requirements unless 
ordered to do so through this appeal process.  These requirements were issued during 
the permitting process and were not appealed within 21 days as required by the Land Use 
Petition Act (LUPA), RCW Ch. 36.70C. The following section summarizes the permit 
timeline.  This report also discusses other example projects for the purpose of highlighting 
that these requirements are routinely required for all similarly-scoped projects in the City. 

 

1. Project Permit Timeline 

Appellants began the formal permit process with the City in 2017 by applying for a pre-
submittal meeting to determine the feasibility of their project and identify applicable 
policies, codes, and standards.  After completing the pre-submittal meeting, Appellants 
applied for a building permit to construct a new single-family home.  Upon issuance of 
this permit, the City provided Appellants with specific permit conditions containing zoning 
code requirements to be completed before issuance of the Certificate of Occupancy. 

Pre-Submittal Meeting: On October 12, 2017, Ed Horner, of Horner Design 
Associates, Inc., applied for a pre-submittal meeting (see Enclosure 17) on behalf 
of Harley and Rita Lang (Appellants) to discuss proposed work and anticipated 
permit conditions with the City’s development review departments including the 
Building, Planning, Public Works, and Fire Departments. The details of this pre-
submittal meeting are as follows: 

• Project Name: Harley and Rita Lang Residence 

• Permit Number: PRE17-00655 

• Description of Work: Remove existing dwelling and replace with 
Single Family Dwelling & Garage 

• Application Date: 10/12/2017 

• Meeting Date: 11/02/2017 

• Distribution of Staff Notes to the Appellant: 11/02/2017 (see Enclosure 
18) 

 

Building Permit Application: About 2-1/2 years later, on February 25, 2019, Ed 
Horner, of Horner Design Associates, Inc., applied for a building permit (see 
Enclosure 19) on behalf of Harley and Rita Lang to construct a new single family 
dwelling unit on the subject property. The details of this application are as follows: 

• Project Name: Harley and Rita Lang Residence 

• Permit Number: BSF19-01341 
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• Description of Work: Replace existing dwelling and garage with 
new 4,512 square-foot dwelling and 1,067 square-foot garage.  
Provide roof top deck, upper floor deck and main floor deck 
totaling 1,198 square-feet. 

• Application Date: 02/25/2019 

• Issuance Date: 04/03/2020 

 

Building Permit Issuance Documents: A little over a year later, on April 3, 
2020, the following documents were distributed to the Appellants upon issuance 
of the building permit via their My Building Permit account: 

• Issued Building Permit (see Enclosure 20) 

• Approved Plan Set (see Enclosure 21) 

• Specific Permit Conditions (see Enclosure 3) 

 

2. Outstanding Zoning Code Requirements 

Appellants requested a final Planning Department inspection for their building permit on 
June 22, 2021.  On June 24, 2021, staff emailed the Appellants a list of outstanding zoning 
code requirements that needed to be completed before the Planning Department could 
conduct a final on-site inspection.  Appellants claim that the email from Jennifer Anderer 
dated 06/24/2021 (see Enclosure 22) introduced new City requirements necessary to 
final the permit after a final inspection of BSF19-01341.  This is not true.  Appellants were 
made aware of various Planning Department requirements throughout the duration of 
their project, including in their pre-submittal meeting notes (see Enclosure 18) and 
specific building permit conditions (see Enclosure 3).   

This section details regulations enforced by the Planning Department, how these 
regulations were issued to Appellants, and the current status of Appellants non- 
compliance with these regulations. 

 

A. TREE MAINTENANCE AGREEMENT: 

• The Appellants were provided notes from the pre-submittal meeting dated 
11/02/2017 (see Enclosure 18) which notes a tree retention plan 
pursuant to KZC 95.30 must be included with the permit application 
materials. 

• KZC 95.30.5 states that all single-family development activity (as defined 
in KZC Ch. 5, Section 210) requires a preservation and maintenance 
agreement pursuant to KZC 95.51 for all remaining trees on the property. 

• KZC 95.51.2.a states that Prior to issuance of the Certificate of Occupancy, 
the proponent shall provide a final as-built landscape plan and an 
agreement to maintain and replace landscaping that is required by the City.   

• KZC 95.51.2.b states that any existing tree or other existing vegetation 
designated for preservation in a tree retention plan shall be maintained for 
a period of five (5) years following issuance of the certificate of occupancy 
for the individual lot or development. 
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• The approved plan set for BSF19-01341 (see Enclosure 21) identifies 
trees required for retention as approved by the City’s Development Review 
Arborist on 11/13/2019. 

• Appellants were provided a copy of the Tree Maintenance Agreement via 
email by Jennifer Anderer on 06/24/2021 (see Enclosure 22) as a City 
approved document that requires the property owners notarized signature 
for recording with King County. 

• Current Status: To date, Appellants have not submitted a signed and 
notarized copy of the Tree Maintenance Agreement to the City; nor has it 
been recorded with the King County Recorder’s Office.  Viewing the facts 
in the light most favorable to Appellants, it is still clear that the City required 
this document from Appellants by no later than 06/24/2021 (see 
Enclosure 22).  Appellants did not file an appeal of this condition to the 
Hearing Examiner until 10/21/2021, which is more than 21 days after the 
last possible date the City issued its requirement for this document.  Thus, 
Appellants are barred from appealing this condition under the LUPA as their 
appeal is untimely. 

 

B. GEOLOGICALLY HAZARDOUS AREA COVENANT: 

When the City’s Geologically Hazardous Area Map identifies a high and moderate 
landslide hazard area on a subject property, the Planning Department evaluates 
proposed development based on the criteria in KZC Chapter 85 including 
geologically hazardous covenant and notice of geologic hazard requirements. 

• The City of Kirkland Geologically Hazardous Areas Map identifies high and 
moderate landslide hazard areas on the subject property (see Enclosure 
23). 

• Appellants submitted a geotechnical report prepared by AESI dated 
07/12/2018 (see Enclosure 24) which referenced KZC 85 and identifies 
both high and moderate landslide hazard areas on the subject property on 
page 8-9 of the report. 

• KZC 85.45 notes that prior to issuance of any development permit, the 
applicant shall enter into an agreement with the City, which runs with the 
property, in a form acceptable to the City Attorney, indemnifying the City 
for any damage resulting from development activity on the subject property 
which is related to the physical condition of the property. The applicant 
shall record this agreement with the King County Recorder’s Office and 
provide evidence to the City that the agreement has been recorded.  This 
agreement is known as a Geologically Hazardous Covenant.   

As a courtesy to Appellants, City staff chose to require the 
Geologically Hazardous Covenant prior to final approval (i.e., prior 
to issuance of the Certificate of Occupancy) instead of prior to 
issuance of the building permit to expedite the issuance of BSF19-
01341 for the Appellants. 

• Permit Conditions (see Enclosure 3) provided to the Appellants on 
04/03/2020 include the following Planning Department condition: 

“PCD 8 – GEOLOGICALLY HAZARDOUS AREA COVENANT – Prior to final of 
the building permit, the applicant shall submit a signed and notarized 
Geologically Hazardous Area Covenant to the Planning Department.” 
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• Appellants were provided a copy of the Geologically Hazardous Area 
Covenant via email by Jennifer Anderer on 06/24/2021 (see Enclosure 
22) as a City-approved document that requires the property owners’ 
notarized signature for recording with King County. 

• Current Status: To date, Appellants have not submitted a signed and 
notarized copy of the Geologically Hazardous Area Covenant; nor has it 
been recorded with the King County Recorder’s Office.  This condition was 
imposed on 04/03/202 (see Enclosure 3).  Appellants did not file an 
appeal to the Hearing Examiner until 10/21/2021, which is more than 21 
days after the City imposed this condition on their permit.  Thus, Appellants 
are barred from appealing this condition under the LUPA as their appeal is 
untimely.   

 

C. NOTICE OF GEOLOGICALLY HAZARD AREA 

• The City of Kirkland Geologically Hazardous Areas Map identifies high and 
moderate landslide hazard areas on the subject property (see Enclosure 
23). 

• Appellants submitted a geotechnical report prepared by AESI dated 
07/12/2018 (see Enclosure 24) which referenced KZC 85 and identifies 
both high and moderate landslide hazard areas on the subject property on 
page 8-9 of the report. 

• KZC 85.50 notes that prior to final inspection of any development permit, 
the applicant shall record (unless legally prohibited from doing so), on the 
title of the property, a notice stating that the property is potentially located 
in a geologically hazardous area. This notice will inform future owners that, 
at the time of the permit’s issuance, the property was potentially located 
in a geologically hazardous area. This is known as the Notice of Geologic 
Hazard. 

• Permit Conditions (see Enclosure 3) provided to the Appellants on 
04/03/2020 include the following Planning Department condition: 

“PCD 9 – NOTICE OF GEOLOGICALLY HAZARDOUS AREA - Prior to final of 
the building permit, the applicant shall submit a signed and notarized 
Notice of Geologically Hazardous Area to the Planning Department.” 

• The Appellants were provided a copy of the Notice of Geologic Hazard via 
email by Jennifer Anderer on 06/24/2021 (see Enclosure 22) as a City- 
approved document that requires the property owners’ notarized signature 
for recording with King County. 

• Current Status: To date, Appellants have not submitted a signed and 
notarized copy of the Geologically Hazardous Area Covenant; nor has it 
been recorded with the King County Recorder’s Office.  This condition was 
imposed on 04/03/202 (see Enclosure 3).  Appellants did not file an 
appeal to the Hearing Examiner until 10/21/2021, which is more than 21 
days after the City imposed this condition on their permit.  Thus, Appellants 
are barred from appealing this condition under the LUPA as their appeal is 
untimely.   
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D. NATURAL GREENBELT PROTECTIVE EASEMENT: 

• Appellants were provided notes from the pre-submittal meeting dated 
11/02/2017 (see Enclosure 18) which identify that the project is subject 
to KZC 90 standards. 

• KZC 90.130.8: Protection and Maintenance of Vegetative Buffer – Critical 
areas and buffers shall be placed in recorded critical area easements or 
tracts pursuant to KZC 90.210 and shall be maintained in perpetuity.  This 
is known as the Natural Greenbelt Protective Easement.  

• KZC 90.210: The applicant shall dedicate development rights, air space, or 
grant a greenbelt protection or open space easement to the City to protect 
sensitive areas and their buffers. 

• KZC 90.210.4: Maintenance of Critical Area and Buffer – In critical areas 
and their buffers, native vegetation shall not be removed without prior City 
approval. It is the responsibility of the property owner to maintain critical 
areas and their buffers by removing nonnative, invasive, and noxious plants 
in a manner that will not harm critical areas or their buffers. 

• Permit Conditions (see Enclosure 3) provided to the Appellants on 
04/03/2020 include the following Planning Department condition: 

“PCD 7. SF – NATURAL GREENBELT PROTECTIVE EASEMENT - All 
pre-existing trees designated for preservation shall be maintained following 
final inspection of the residence.  Prior to final of the building permit, the 
applicant shall submit a NGPE document to the Planning Department.” 

• Appellants were provided a copy of the Natural Greenbelt Protective 
Easement via email by Jennifer Anderer on 06/24/2021 (see Enclosure 
22) as a City-approved document that requires the property owners’ 
notarized signature for recording with King County.  Appellants were also 
informed that the NGPE recording document requires two exhibits provided 
by the Appellants’ land surveyor. 

• Appellants were also provided a marked-up site plan via email by Jennifer 
Anderer on 11/29/21 (see Enclosure 24) showing the extent of a code 
compliant NGPE boundary for the Appellants’ surveyor to use as a starting 
point in preparing the recording documents required under KZC 90. 

• Current Status: To date, Appellants have not submitted a signed and 
notarized NGPE document to the City with exhibits; nor has it been 
recorded with the King County Recorder’s Office.  This condition was 
imposed on 04/03/202 (see Enclosure 3).  Appellants did not file an 
appeal to the Hearing Examiner until 10/21/2021, which is more than 21 
days after the City imposed this condition on their permit.  Thus, Appellants 
are barred from appealing this condition under the LUPA as their appeal is 
untimely.   

 

E. WETLAND/STREAM ENHANCEMENT AND MITIGATION 
MONITORING: 

• Appellants were provided notes from the pre-submittal meeting dated 
11/02/2017 (see Enclosure 18) which confirm that the project is subject 
to KZC 90 regulations, including the following: 
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“Monitoring and Maintenance of Stream Buffer Modifications:  Modification 
of a stream buffer will require that the applicant submit a 5-year monitoring 
and maintenance plan consistent with KZC section 95.55. This plan shall 
be prepared by a qualified professional and reviewed by the City’s wetland 
consultant. The cost of the plan and the City’s review shall be borne by the 
applicant.” 

• The pre-submittal notes continue to highlight the project’s need to comply 
with KZC 90 standards by also confirming the need for stream buffer 
fencing: 

“Stream Buffer Fence:  Prior to development, the applicant shall install a 
six-foot high construction phase fence along the upland boundary of the 
entire stream buffer with silt screen fabric installed per City standard.  The 
fence shall remain upright in the approved location for the duration of 
development activities.  Upon project completion, the applicant shall install 
between the upland boundary of all stream buffers and the developed 
portion of the site, either 1) a permanent 3 to 4 foot tall split rail fence, or 
2) permanent planting of equal barrier value.” 

• Pertinent KZC 90 Code Sections: 

1) KZC 90.160: Monitoring and Maintenance 

2) KZC 90.165: Financial Security for Performance, Maintenance, and 
Monitoring 

• Permit Conditions (see Enclosure 3) provided to the Appellant on 
04/03/2020 include the following Planning Department condition: 

“PCD 10 – WETLAND/STREAM ENHANCEMENT AND MITIGATION 
MONITORING - Prior to final of the building permit, the applicant shall 
complete the requirements for the Wetland/Stream Enhancement and 
Mitigation Planning Performance, Maintenance, and Monitoring Security.” 

• KZC 90.160.6 notes that an applicant may choose one of the following 
methods for who performs the monitoring work: 

1) City Does Work – If the City will oversee the maintenance and 
monitoring through the City’s consultant, the monitoring fee will be 
based on an actual cost estimate of the work. The applicant shall 
submit a cash prepayment for all work to the City prior to issuance 
of the development permit. 

2) Applicant’s Consultant Does Work.  If the City will not perform the 
monitoring, the applicant shall submit a signed contract to fund a 
qualified critical area professional, approved by the City, to monitor 
the maintenance and perform the monitoring over the life of the 
program. The cost of the work must be included in the performance 
security under KZC 90.165. In addition, the applicant shall submit 
a cash prepayment prior to final inspection of the development 
permit for the cost of the City to do peer review of the monitoring 
reports.  

• Appellants were asked via email by Jennifer Anderer on 06/24/2021 (see 
Enclosure 22) which method of performing the monitoring work they 
would prefer subject to KZC 90.160.6. This email also requested they 
provide a final landscape plan and current bond quantity worksheet so that 
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staff can prepare the security packet to satisfy KZC 90.160 and KZC 90.165 
security standards. 

• Appellants submitted an as-built landscape plan which was reviewed by 
The Watershed Company (“TWC”), the City’s consultant peer-review 
engineering company, to ensure that it provided enough detail to be used 
in establishing compliance with vegetative buffer standards and continual 
monitoring and maintenance.  On 09/17/2021, TWC provided revision 
comments looking for additional details from the landscape plan (see 
Enclosure 26).   

• Having not heard back from Appellants on their preferred monitoring 
approach, City staff reached out to the City’s consultant The Watershed 
Company on 09/17/2021 (see Enclosure 27) to provide a quote for 
monitoring and maintenance under both scenarios. 

• The City’s consultant prepared two quotes for work which were provided 
to the Appellants via email on 09/217/2020 (see Enclosure 28).  One 
quote assumed the Appellants would opt to have the City’s consultant 
complete the monitoring work (per KZC 90.160.6.a) and one quote 
assumed the Appellants would opt to have their own qualified critical area 
consultant complete the monitoring work (per KZC 90.160.6.b).   

• Current Status: To date, Appellants have submitted a revised landscape 
plan on 02/13/2022, but have not indicated who will conduct the 
monitoring and maintenance, which is necessary to continue working 
through the remaining steps of this requirement.  This condition was 
imposed on 04/03/202 (see Enclosure 3).  Appellants did not file an 
appeal to the Hearing Examiner until 10/21/2021, which is more than 21 
days after the City imposed this condition on their permit.  Thus, Appellants 
are barred from appealing this condition under the LUPA as their appeal is 
untimely. 

 

3. Deferral of Building or Zoning Requirements 

Appellants have demanded that the City issue a certificate of occupancy by deferring the 
following applicable Zoning Code requirements indefinitely: 

• Tree Maintenance Agreement 

• Geologically Hazardous Covenant 

• Notice of Geologic Hazard 

• Natural Greenbelt Protective Easement 

• Wetland/Stream Enhancement and Mitigation Monitoring 

Deferrals of Zoning Code requirements are reserved for only one situation, the planting 
of seasonally dependent items such as trees or other landscaping.  For example, when a 
project that requires supplemental tree plantings to be code compliant completes 
construction during the summer months, the City will permit a deferral of the actual tree 
installation to a cooler/wetter season.  This is done purposefully because successful 
installation of trees is heavily dependent upon the planting season. 
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4. Example Projects That Have Fully Completed the Same Zoning Code 
Requirements Appellants Object to Here 

The zoning code requirements subject to this appeal are routine for projects located on 
properties containing seismic hazards, landslide hazards, streams, and wetlands.  On 
December 1, 2021, Adam Weinstein emailed Appellants an attachment prepared by staff 
highlighting similar projects that also required recording documents such as a geotechnical 
covenant, notice of geological hazard, natural greenbelt protective easement, and 
completion of the stream/wetland enhancement and mitigation monitoring (see 
Enclosure 29). Appellants are well aware of the fact that these requirements are 
applicable not just to them, but to all projects in Kirkland.  These code requirements are 
standard practice and not unique to Appellants’ project. 

 

VI. STAFF RECOMMENDATIONS 

The City recommends the Hearing Examiner affirm the Planning Director’s denial to issue 
a Certificate of Occupancy until the outstanding permit conditions are completed. 

 

VII. ENCLOSURES 

1. Request for certificate of occupancy issuance, prepared by Appellants, dated 
September 10, 2021 

2. Denial of Appellants’ Request of Certificate of Occupancy, prepared by Adam 
Weinstein, Director of Planning and Building, dated September 24, 2021 

3. BSF19-01341 Specific Permit Conditions 

4. Hearing Examiner’s Order Denying Motions for Summary Judgment and Dismissal, 
dated March 9, 2022 

5. Vicinity Map 

6. Appeal of Decision and or Determination of Building Official, prepared by the 
Appellants, dated October 21, 2021 

7. City’s Motion to Dismiss, dated February 7, 2022 

8. Appellant’s Motion for Summary Judgement, dated February 7, 2022 

9. Declaration of Adam Weinstein with attachments, dated February 17, 2022 

10. City’s Response to Lang’s Motion for Summary Judgment, dated February 17, 
2022  

11. Appellant’s Response to Motion to Dismiss for Want of Jurisdiction, dated 
February 21, 2022  

12. Appellant’s Reply to City’s Response to Summary Judgment with attachments, 
dated February 23, 2022 

13. City’s Reply to its Motion to Dismiss, dated February 24, 2022 

14. Hearing Examiner’s Order Denying Motions for Summary Judgement and 
Dismissal, dated March 9, 2022 

15. City’s response to the Hearing Examiner’s Order Denying Motions for Summary 
Judgment and Dismissal, dated March 15, 2022 

16. Appellant’s response to Ruling on Summary Judgment and Dismissal Motions, 
dated March 16, 2022 
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17. PRE17-00655 application materials 

18. PRE17-00655 Pre-Submittal Meeting Staff Notes, dated November 2, 2017 

19. BSF19-01341 Application dated February 25, 2019  

20. BSF19-01341 Issued Building Permit, dated April 3, 2020 

21. BSF19-01341 Approved Plan Set 

22. Email from Jennifer Anderer with attachments, Associate Planner, to Rita Lang, 
dated June 24, 2021 

23. City Geologically Hazardous Map for 6304 Lakeview Drive 

24. Geotechnical Report, prepared by AESI, dated July 12, 2018 

25. Email from Jennifer Anderer, Associate Planner, to Rita Lang, dated November 29, 
2021 

26. Email from Hugh Mortensen to Jennifer Anderer, dated September 17, 2021 

27. Email from Jennifer Anderer, Associate Planner, to Hugh Mortensen, dated 
September 17, 2021 

28. Email from Hugh Mortensen to Jennifer Anderer with quote for monitoring and 
maintenance, dated September 17, 2021 

29. Email from Adam Weinstein to Peter Ojala – with attachments, dated December 
01, 2021 

 
VIII.   Witness List for Hearing 

 
1. Adam Weinstein 

Director of Planning and Building 
City of Kirkland 

 
Mr. Weinstein will testify with regard to all of the facts listed above and with 
regard to the City’s interpretation of the relevant City Codes. 
 

IX.          Exhibit List for Hearing 
 
1.  All of the documents listed as 1-29 in Section VII above, attached hereto. 


