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I. INTRODUCTION 
1. Appellants: William Watson, on behalf of Rosewood of Kirkland Homeowners Association 

(hereinafter referred to as “Appellant”), residing at 12307 NE 73rd Pl, Kirkland, WA 
98033. 

2. Actions Being Appealed: The Planning Director’s decision to approve a short plat 
application to subdivide a 21,809 sq. ft. parcel into three (3) single-family lots in the RSX 
7.2 zone through an Integrated Development Plan (IDP) process (see Enclosure 1). 

3. Summary of Issues Under Appeal: Appellant has contested the Planning Director’s 
decision on the following bases: (i) the City failed to address ownership and use rights 
of the land on NE 73rd Pl; (ii) the City failed to require Merit to apply for a vacation; (iii) 
the City failed to consider the impact of the Adsit Short Plat on NE 73rd Pl; (iv) the City’s 
decision is vague and failed to articulate whether the Planning Director considered open 
spaces and rights-of-way in his decision; (v) the City’s decision failed to require a detailed 
plan of the changes to NE 73rd Pl; (vi) the City failed to address the HOA membership 
issues (see Enclosure 2).  

II. RULES FOR THE APPEAL HEARING AND DECISION 
Pursuant to Chapter 145 of the Kirkland Zoning Code (KZC), the Hearing Examiner must consider 
the appeal in an open record appeal hearing.  The scope of the appeal is limited to the specific 
elements of the Planning Director’s decision disputed in the letter of appeal, and the Hearing 
Examiner may only consider comments, testimony and arguments on these specific elements. 
The Applicant and any person who submitted written comments or information to the Planning 
Director on the application during the comment period established in the Notice of Application 
may participate in the appeal hearing; except that a party who signed a petition may not 
participate in the appeal unless such party also submitted independent written comments or 
information.  The Applicant may submit a written response to an appeal filed by an appellant.  
Further, the Hearing Examiner, in their discretion, may ask questions of the Appellant, Applicant, 
parties of record or staff regarding facts in the record, and may request oral argument on legal 
issues.  The Hearing Examiner may reasonably limit the extent of the oral testimony to facilitate 
the orderly and timely conduct of the hearing.   
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The person filing the appeal has the responsibility of convincing the Hearing Examiner that the 
Planning Director made an incorrect decision. 
After considering all arguments within the scope of the appeal submitted in writing and given 
as oral testimony at the hearing by persons entitled to participate in the appeal, the Hearing 
Examiner shall take one of the following actions: 

• Affirm the decision being appealed; 
• Reverse the decision being appealed; or, 
• Modify the decision being appealed. 
• Additionally, given the specific facts of this case, if the Hearing Examiner determines 

that Appellant is not a person entitled to bring or participate in this appeal pursuant to 
the requirements in KZC 145.60 and KZC 145.70, then the Hearing Examiner may dismiss 
the appeal. 

The decision by the Hearing Examiner is the final decision of the City. 
III. BACKGROUND AND SITE DESCRIPTION 

1. Site Location: 7319 124th Ave NE 
2. Zoning and Land Use: The subject property is zoned RSX 7.2, Low Density Residential, 

and is currently developed with one (1) single-family residence. 
3. Original Proposal: Subdivide a 21,809 sq. ft. parcel into three (3) single-family lots in the 

RSX 7.2 zone using the Integrated Development Plan (IDP) process. 
4. Planning Director Decision: On September 28, 2020, the Planning Director issued a 

decision of approval for the short plat proposal.  The Planning Director’s decision was 
based on findings of consistency with the decisional criteria established for short plats in 
Kirkland Municipal Code (KMC) Section 22.20.140, and Kirkland Zoning Code (KZC) 
Section 145.45 (see Enclosure 1). 

5. Appeal Submitted: On October 15, 2020 the Planning and Building Department received 
an appeal of the Director’s decision from the Appellant (see Enclosure 2).  

6. Applicant Response: On November 6, 2020 the Applicant provided a response to the 
letter of appeal in the form of a Motion for Summary Judgement (see Enclosure 3).   

IV. STAFF ANALYSIS 
A. Appellant is not a person entitled to bring or participate in this appeal 

pursuant to the requirements in KZC 145.60 and KZC 145.70, and the City 
requests that the Hearing Examiner dismiss the appeal based upon lack of 
jurisdiction. 

 
Prior to addressing the issues raised in this appeal, the City respectfully asks the Hearing 
Examiner to dismiss the appeal based upon Appellant’s failure to meet the exhaustion/standing 
requirements of KZC 145.60 and KZC 145.70. 
KZC 145.60.1 states as follows (emphasis added): 

1.    Who May Appeal – The decision of the Planning Director may be appealed by: 
  a.    The applicant, or  

b.    Any person who submitted written comments or information to the Planning 
Director on the application during the comment period established in the 
Notice of Application. A party who signed a petition may not appeal unless 
such party also submitted independent written comments or information. 
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KZC 145.70 states as follows (emphasis added): 

Only those persons entitled to appeal the decision under KZC 145.60 may 
participate in the appeal; provided, that the applicant may submit a written response 
to an appeal filed by an appellant, regardless of whether the applicant filed an appeal. 
These persons may participate in either or both of the following ways: 
1.    By submitting written comments or testimony to the Hearing Examiner prior to the 
commencement of the hearing. 
2.    By appearing in person, or through a representative, at the hearing and submitting 
oral testimony directly to the Hearing Examiner. The Hearing Examiner may reasonably 
limit the extent of the oral testimony to facilitate the orderly and timely conduct of the 
hearing. 
___________ 

Appellant Bill Watson did not submit written comments about the project to the City in a 
timely manner, despite being clearly advised to do so by the Notice of Application, i.e., the 
City’s public notice, which was posted on the two public notice signs installed on the 
subject property (see Enclosure 4).  The two Notices of Application were installed on 
July 20th, 2020.  Pursuant to the City’s Notice of Application for the Adsit Short Plat project:  

[Public] comments may be provided in writing only. To be 
considered, written comments must be received prior to 5 p.m. on August 
10, 2020.  Send written comments to project planner, Kaylie Duffy, 123 
5th Avenue, Kirkland, WA 98033 or to e-mail kduffy@kirklandwa.gov. 
(Emphasis added.) 

The Planning Director’s decision may be appealed to the Hearing Examiner only by the 
applicant or those who submitted written comments to the project planner by the comment 
deadline, as indicated in KZC 145.60.  The project planner for the Adsit Short Plat is Ms. 
Kaylie Duffy, Planner, City of Kirkland.  The comment period for the short plat was July 
23rd through August 10th, 2020.   The Appellant, Bill Watson, did not submit any written 
comments about the project to the project planner between July 23rd through August 10th, 

2020, as set forth below: 
On July 13th, 2020, the Planning & Building Department’s administrative office specialist 
forwarded a voicemail from Mr. Watson to Kaylie Duffy. The public notice had not yet been 
posted on the project site, but Mr. Watson requested information on where access to the 
new parcels would be taken and what trees would be cut down. Ms. Duffy called Mr. 
Watson back and left a voicemail detailing the project information that was requested.  
On July 20th, 2020, the planning official received another call from Mr. Watson saying that 
the Rosewood HOA has been paying for the landscape strip along NE 73rd Pl for a number 
of years and asking for someone from the City to come on site to discuss water mains 
running from the HOA’s private residences to water the landscape strip along NE 73 Pl.  
That same day, July 20th, Ms. Duffy forwarded the call to John Burkhalter, the Development 
Engineering Manager, and Jamie Ward, the Development Engineer assigned to the project 
for review. Mr. Burkhalter called Mr. Watson back and explained that the landscape strip 
in question was City right-of-way.  
On July 22nd, Ms. Duffy asked the project applicant, Mike Smith of Merit Homes, whether 
he had received any calls from the Rosewood HOA. Mr. Smith had not received any 
communication from the Rosewood HOA.  Mr. Smith subsequently reached out to Mr. 
Watson via email on July 22nd and then spoke with him on the phone.  
On July 29th, 2020, Mr. Burkhalter hosted an on-site meeting in which representatives from 
Merit Homes and Mr. Watson attended. Meeting topics included access, existing irrigation, 
and tree removal. Mr. Smith of Merit Homes stated he would review the following issues: 
(1) Removal of trees along south side to see if there are opportunities for retention; (2) 
Intersection of 124th Ave NE and NE 73rd Pl to review likely fence locations and possible 
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landscaping improvements; (3) Access to the western lot to see what opportunities were 
available to reduce visual impact to the landscaped area. Mr. Smith also asked Mr. Watson 
for a copy of Rosewood HOA’s CC&Rs so that Merit Homes could review those to see 
whether it would be possible for the new homeowner of Lot 1 of the Adsit Short Plat to 
join the Rosewood HOA. 
At no time between July 23rd to August 10th, 2020, did Appellant submit any written 
comments to Kaylie Duffy addressing any specific concern with the Adsit Short Plat 
approval.  In fact, he did not do so prior to July 23rd either.  Thus, Appellant did not submit 
any written comments to the City either before or after the public notice sign was posted.  
Verbal comments at an on-site meeting with someone other than the project planner 
(Kaylie Duffy) do not substitute for written comments in the record.  Comments must be 
in writing, and must be submitted in a timely manner. 

 
B. The City requests that the Hearing Examiner dismiss the appeal based upon 

the fact that Appellant is attempting to claim property interests in public 
right-of-way that are barred as a matter of law. 

The TEC Short Plat No. 3 (File No. SPL04-00010) clearly indicates on the face of the plat 
map that the entirety of Tract A (15,884 sq. ft.) is “public right of way dedicated to the City 
of Kirkland upon recording of short plat” (see Enclosure 5). The plat also contains the 
following dedication language: 

 
[T]he undersigned . . . do hereby dedicate to the use of the public forever all 
streets and avenues not shown as private hereon . . . and further dedicate to the 
use of the public all the easements and tracts shown on this short plat for all 
public purposes as indicated thereon . . . 

 
As indicated on the face of the TEC No. 3 Short Plat, the entirety of Tract A, including 
the landscaped area in question, was dedicated as City right-of-way upon the recording 
of the short plat.  This language is not ambiguous.  The identification of Tract A – which 
is clearly drawn on the plat map and the size clearly identified on the plat map as 15,884 
sq. ft. – is not vague, ambiguous or subject to doubt in any manner.  

Additionally, the entirety of Tract A is currently being used as public right-of-way.  Pursuant 
to the City of Kirkland’s Zoning Code, section 5.10.805, a right-of-way is defined as:   

Land dedicated primarily to the movement of vehicles and pedestrians 
and providing for primary access to adjacent parcels. Secondarily, the 
land provides space for util ity lines and appurtenances and other 
publicly owned devices.  (Emphasis added.)  

Here, the right-of-way is being used as a street (NE 73rd Pl.) and the remainder for the 
installation, operation and maintenance of a public storm water system; which are 
exactly the purposes of a right-of-way as defined by the City’s zoning code. 
It is irrelevant that not all of Tract A is being used as a street.  For instance, the City’s 
standards, at KZC 110.30, required the TEC Short Plat No. 3 developer to provide access 
to the Rosewood development via a paved street at least 20 feet wide through Tract A.  
Thus, the developer paved 20 feet of Tract A as an access road to the Rosewood 
development (NE 73rd Place).  This left a 15-foot by 187.78-foot portion of Tract A 
unused for access purposes.  Even if this portion of Tract A had remained unused for 
any public purpose, it is still right-of-way.  The fact is, however, that this portion of Tract 
A was used for installation of a public stormwater detention vault, as detailed in 
Enclosure 6.A and shown in Enclosure 6.B.  Thus, the entirety of Tract A has been 
both legally dedicated as public right-of-way AND used as public right-of-way since the 
Tec Short Plat No. 3 was recorded.  
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C. Staff’s analysis of the factual findings and conclusions disputed by Appellant. 
 

KZC Section 145.80 requires that staff prepare an analysis of the specific factual findings 
and conclusions disputed in the letter of appeal.  A summary of Appellant’s supporting 
arguments are listed below by topic (following the same order in the appeal letter) and 
followed by an analysis by Planning Division staff.  The full text of Appellant’s appeal letter 
is included in this packet as Enclosure 2. 
1. Ownership and Use Rights of Land on NE 73rd Pl: Appellant takes issue with Lot 1 of 

the Adsit Short Plat taking access off of NE 73rd Pl. According to the TEC Short Plat No. 
3, the area on NE 73rd Pl where Merit has proposed a driveway entrance for Lot 1 is 
labeled as “Tract A” and is described as a “public right of way dedicated to the City of 
Kirkland upon recording of short plat” (see Enclosure 5). When the TEC Short Plat 
No. 3 was approved by the City of Kirkland in 2005, the developer enhanced the space 
to the south of the NE 73rd Pl right-of-way with a fence, landscaping, and an irrigation 
system. Appellant contends this evinces the developer’s intent that this enhanced 
space was to be used solely and exclusively as a landscaped area for the common 
enjoyment of the resulting subdivision. The CC&Rs that govern TEC Short Plat No. 3 
explain that the Rosewood HOA is responsible for maintaining the landscape strip to 
the south of NE 73rd Pl, which Applicant believes is further indication of the developer’s 
intent that the space is reserved solely for the benefit of the TEC Short Plat No. 3.  
Staff Response:  The TEC Short Plat No. 3 (File No. SPL04-00010) clearly indicates on 
the face of the plat map that the entirety of Tract A (15,884 sq. ft.) is “public right of 
way dedicated to the City of Kirkland upon recording of short plat” (see Enclosure 
5). The plat also contains the following dedication language: 

 
[T]he undersigned . . . do hereby dedicate to the use of the public forever all 
streets and avenues not shown as private hereon . . . and further dedicate to the 
use of the public all the easements and tracts shown on this short plat for all 
public purposes as indicated thereon . . . 
 

As indicated on the face of the TEC Short Plat, the entirety of Tract A, including the 
landscaped area in question, was dedicated as City right-of-way upon the recording of 
the short plat (see Enclosure 5). 
Additionally, the entirety of Tract A is currently being used as public right-of-way.  For 
instance, the City’s standards, at KZC 110.30, required the developer to provide access 
to the Rosewood development via a paved street at least 20 feet wide through Tract A.  
Thus, the developer paved 20 feet of Tract A as an access road to the Rosewood 
development (NE 73rd Place).  This left a 15-foot by 187.78-foot portion of Tract A 
unused for access purposes on its southern side.  This portion of Tract A was, however, 
used for installation of a public stormwater detention vault (see Enclosure 6.B).  Thus, 
the entirety of Tract A has been used as public right-of-way since Tract A was dedicated 
to the City.  
As explained in Enclosure 2, Appellant argues that when the developer of their plat 
filed CC&Rs for their neighborhood (a year after the plat was recorded and after Tract A 
had been dedicated in full to the City as right-of-way), the developer indicated its “intent” 
for title to the portion of Tract A that had not been used for street purposes to be granted 
in full to the Rosewood HOA, simply because the CC&Rs authorize the Rosewood HOA 
to maintain landscaping in that area.   

o First, this ignores the fact that a public stormwater system has been installed in 
this area and, thus, this area of Tract A cannot in any way, shape or form be 
“owned in full” by the HOA.   
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o Second, property rights are not transferrable via CC&Rs, they must be transferred 

by deed or dedication on a recorded subdivision (see RCW 58.17.205). This 
includes the City’s public rights-of-way easement rights. 

o Third, even if property rights were transferrable, or could be reserved via CC&Rs, 
the CC&Rs here are not relevant to the grantor’s intent at the time the grantor 
dedicated Tract A in its entirety to the City, because they were created a full year 
after the dedication.  

o Fourth, even if the CC&Rs were relevant to the grantor’s intent at the time of 
dedication, they do not support an inference that the grantor intended to reserve 
any portion of Tract A for the sole and perpetual use of the Rosewood HOA.  The 
CC&Rs do not grant the Rosewood HOA any more rights to the “unused right-of-
way portion of an improved street” then the HOA already has under City code.  
See, KMC 19.04.050: 

It is unlawful for any person to either temporarily or 
permanently use or utilize any portion of a street right-of-way 
(whether or not improved and including sidewalk or walkway) 
or fairway, as defined in Section 14.16.020(b), for personal use, 
place of business or other private use, without first obtaining 
from the city a street use permit; provided, however, that 
this section shall not be construed to prohibit the 
incorporation of the unused right-of-way portion of an 
improved street into the landscaping design of the 
abutting private property.  (Emphasis added.) 

The developer was not attempting to grant or reserve to Appellant any additional 
property right in this portion of Tract A, it was simply noting a right the HOA already had 
under the City’s code and identifying a process for all owners to share in the costs 
associated with maintaining this area while it remained unused street-access right-of-
way.  This appears to have seemed necessary to the developer and the HOA at the time, 
presumably, because under the City’s code only the abutting private property owner has 
the right to incorporate the unused right-of-way portion of an improved street into their 
landscaping design.  Only one property in the Rosewood HOA actually abuts that portion 
of Tract A that is currently unused as street-access right-of-way (though it is used by 
the City for installation, operation and maintenance of a public storm water drainage 
system).  The only personal property “abutting” this portion of Tract A is the property 
located at 7319 124th Ave NE [tax lot no. 6400700267] (see Enclosure 4).  The CC&Rs 
indicate nothing more than that this portion of Tract A, while it remains unused for street 
purposes, benefits the entire HOA, not just the one abutting one private property owner, 
and thus all of the members of the HOA should pay for its maintenance (or not – the 
HOA could also choose not to maintain this area).   
It is common for property owners to incorporate unused right-of-way portions of an 
improved street into the landscaping design of their abutting private properties. This 
happens all throughout the City.  It is also quite common for these property owners not 
to actually know where their property line is located, and not to be aware of the fact 
that their landscaping has encroached on public right-of-way.  This does not change the 
fact that the right-of-way exists as a recorded public document (here, via the filing of 
the Tec Short Plat No. 3), thus giving everyone in the world constructive notice of the 
City’s public easement in the property.  Attached hereto are several photos showing 
areas in the City where the abutting private property owner has incorporated the unused 
right-of-way portion of an improved street into the landscaping design of their private 
properties (see Enclosure 7)  Such incorporation does not lead to adverse possession 
of City right-of-way by a private property owner. (Adverse possession is discussed 
further below. 
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Additionally, there is no evidence either Appellant or the Rosewood HOA has ever paid 
any property tax for any portion of Tract A, which further negates their argument that 
they reasonably believed they had the exclusive right to use this property as their own 
private property. 
Finally, as all of Tract A is public right-of-way, Appellant is essentially making an adverse 
possession claim.  Adverse possession cannot be accomplished against public property 
(see RCW 7.28.090).  Thus, Appellant is trying to get through the back door something 
it cannot take through the front door.  Here, all of Tract A is public right-of-way.  No 
part of Tract A is subject to adverse possession, and all of Appellant’s attempts to claim 
private and exclusive ownership of any part of Tract A are without merit.   

2. Application for a Vacation:  Appellant argues that creation of a driveway from a public 
street to a private residence is a “private” use of the right-of-way, not a “public” use.  
Therefore, argues Appellant, because Tract A is a public right-of-way according to TEC 
Short Plat No. 3 (see Enclosure 4), the City of Kirkland should not have approved the 
driveway portion of the Adsit Short Plat without first requiring Merit Homes to submit an 
application for a street vacation.  
Staff Response:  This argument appears to be made by Appellant as an alternative 
argument.  First Appellant claims the portion of Tract A that is unused for street purposes 
is private property belonging to the Rosewood HOA.  This argument fails.  All of Tract A 
was indisputably dedicated to the City as public right-of-way.  Thus, Appellant raises this 
alternative argument, i.e., that the property is indeed public right-of-way, but that it 
cannot be used to access private property.  Unfortunately for Appellant, this argument 
also fails.  On the contrary, the City has a duty to use the right-of-way for the public 
benefit, which includes providing access from private property to City streets.  
Pursuant to the City of Kirkland’s Zoning Code, section 5.10.805, a right-of-way is defined 
as:   

Land dedicated primarily to the movement of vehicles and 
pedestrians and providing for primary access to adjacent parcels. 
Secondarily, the land provides space for utility lines and appurtenances 
and other publicly owned devices.  (Emphasis added.)  

The Planning & Building Director approved the Adsit Short Plat knowing that providing a 
single-family residence with access to the street via a driveway is a core and fundamental 
use of right-of-way.  Appellant’s argument to the contrary is incorrect.  No street vacation 
is required because no portion of the public right-of-way is being granted, gifted, or 
otherwise conveyed to Merit Homes for a private use.  

3. Impact of Adsit Short Plat on NE 73rd Place: The Rosewood HOA asserts that they raised 
concerns regarding the impact of the Adsit Short Plat proposal on NE 73rd Pl, but that the 
City failed to take their concerns into account.  
Staff Response:  While the City did not receive any written comments from Appellant within 
the time period prescribed by law for persons to make written comments, the City clearly 
did take his verbally expressed concerns into account.  
As noted above, the project planner for the Adsit Short Plat is Kaylie Duffy.  On July 13th, 
2020, the Planning & Building Department’s administrative office specialist forwarded a 
voicemail from Mr. Watson to Kaylie Duffy. The public notice had not yet been posted on 
the project site, but Mr. Watson requested information on where access to the new parcels 
would be taken and what trees would be cut down.  Not only was this phone message 
verbal, but it consisted solely of inquiries and did not express any concern about the Adsit 
Short Plat.    
On July 20th, 2020, the planning official received another call from Mr. Watson saying that 
the Rosewood HOA has been paying for the landscape strip along NE 73rd Pl for a number 
of years and asking for someone from the City to come on site to discuss water mains 
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running from the HOA’s private residences to water the landscape strip along NE 73 Pl.  
That same day, July 20th, Ms. Duffy forwarded the call to John Burkhalter, the Development 
Engineering Manager, and Jamie Ward, the Development Engineer assigned to the project 
for review.  Again, although these comments were verbal, not written, Mr. Burkhalter 
called Mr. Watson back and explained that the landscape strip in question was City right-
of-way.  
On July 29th, 2020, Mr. Burkhalter hosted an on-site meeting in which representatives from 
Merit Homes and Mr. Watson attended. Meeting topics included access, existing irrigation, 
and tree removal. Mr. Smith of Merit Homes stated he would review the following issues: 
(1) Removal of trees along south side to see if there are opportunities for retention; (2) 
Intersection of 124th Ave NE and NE 73rd Pl to review likely fence locations and possible 
landscaping improvements; (3) Access to the western lot to see what opportunities are 
there to reduce visual impact to the landscaped area. Mr. Smith also asked Mr. Watson for 
a copy of his CC&Rs so that Merit Homes could review those to see whether it would be 
possible for the new homeowner of Lot 1 of the Adsit Short Plat to join the Rosewood 
HOA. 
On September 1, 2020, Mr. Smith emailed Mr. Watson to tell him that he had reviewed 
the Rosewood CC&Rs and determined it would be difficult for Lot 1 of the Adsit Short Plat 
to join the existing HOA.  However, Mr. Smith felt it would be relatively straightforward to 
prepare a Maintenance Agreement that would accomplish the goal of having Lot 1 share 
in the maintenance costs of the landscape strip on NE 73rd Pl without disturbing the existing 
HOA agreements (see Enclosure 8).  This would increase the number of lots sharing 
costs, which would benefit all the existing Rosewood HOA members.  Mr. Smith said that 
if the Rosewood HOA would be willing to prepare such a Maintenance Agreement, Merit 
would be willing to review it in good faith, and likely sign it.  
Since the proposed Maintenance Agreement for the landscape strip along NE 73rd Pl is a 
private agreement between the Rosewood Homeowners association and Merit Homes, the 
City has no interest, rights or obligations in the matter.  
Finally, even though Appellant had not submitted written comments to the project planner, 
Ms. Duffy, she included a summary of his concerns in the Adsit Short Plat staff report (see 
Enclosure 1).  Those concerns were listened-to by the City, but because Tract A is public 
right-of-way, none of Appellant’s concerns changed the City’s approval conditions for the 
Adsit Short Plat.  While the City believes that a Maintenance Agreement between Merit 
Homes and the Rosewood HOA would be a good idea, this is ultimately a decision that 
must be made between the two parties themselves.  The City has no authority to require 
or enforce such a Maintenance Agreement. 

4. The Planning & Building Director’s Decision:  Appellant argues that the Planning & Building 
Director’s Decision did not address whether the City had considered how the Adsit Short 
Plat would “change the open spaces and rights-of-way on NE 73rd Pl.”  
Staff Response:  As detailed in Enclosure 3, the City has a duty to use the right-of-way 
for the public benefit, which includes providing access from private property to City streets. 
KZC 5.10.805. 
All public improvements associated with this project including street and utility 
improvements, must meet the City of Kirkland Public Works Pre-Approved Plans and 
Policies Manual which can be found on the Public Works Department's page on the City of 
Kirkland's website or can be purchased from the Public Works Department. In addition, all 
new driveways must meet the requirements of the Kirkland Driveway Policy R-4 and the 
Kirkland Intersection Sight Distance Policy R-13, links to which can be found on the City 
of Kirkland website as well as in the Enclosure 1 (see pages 8 and 9 of Attachment 3).  
While the Zoning Code, Sections 110.10 and 110.25 require the applicant to make half-
street improvements in rights-of-way abutting the subject property, where none already 
exist, the Public Works official determined that the applicant only had to replace any 
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cracked or deteriorated existing curb on NE 73rd P..  With these replacements, the existing 
improvements were determined to be adequate on NE 73rd Pl.  On the other hand, half-
street improvements including curb, gutter, landscape strip with street trees, and a 
sidewalk were required along the plat’s other side, i.e., along 124th Avenue NE.  
In sum, the City has complied with all of the code requirements necessary to address open 
spaces and rights-of-way on the Adsit Short Plat. 

5. No Detailed Plans of Changes to NE 73rd Pl:  Appellant claims that the City’s decision fails 
to require a detailed plan of the fencing and landscaping along NE 73rd Pl, and that too 
much discretion is left to the Applicant when it comes to disruption of Appellant’s existing 
improvements in NE 73rd Pl.  
Staff Response:  Landscaping and fencing are not evaluated during the short plat review 
process (see KMC 22.28 for information on what must be reviewed by City). The City’s 
codes clearly do not require either landscaping or fencing to be evaluated by the City 
during short plat review.  The City cannot withhold approval of a short plat because of 
landscaping or fencing concerns.  
Additionally, the City is aware that Merit Homes offered to pursue a Private Maintenance 
Agreement to address the landscaping along the southern edge of NE 73rd Pl in later stages 
of development (see Enclosure 8). This seems like a very reasonable response to 
Appellant’s concerns regarding landscaping and fencing. 
Further, the Applicant will need to provide detailed plans for construction of required street 
and utility improvements and have those plans approved by the City through a Land 
Surface Modification (LSM) permit prior to their installation.  The City will review the width 
and location of the driveway accessing Lot 1 of the Adsit Short Plat at that time, with the 
LSM permit, to ensure it conforms to City standards.  Relocation of the Rosewood mailbox 
will also be identified as part of the LSM process, although the US Postal Service has final 
authority for location of mailbox structures. 
Finally, Appellant argues that Merit is attempting to take Rosewood HOA’s property without 
compensation, which is untrue. As detailed in Enclosure 4, it is undisputed that all of 
Tract A was dedicated to the City as right-of-way in the TEC Short Plat No 3.  The 
dedication contains no language indicating that Tract A is reserved for a purpose other 
than public right-of-way.  Additionally, the entirety of Tract A is being used for right-of-
way purposes.   

6. Failure to Address HOA Membership Issues:  On July 22, 2020, Ms. Duffy emailed Mr. 
Watson to explain that the City will “address any issues with the HOA prior to any decisions 
made on this short plat application” (see Enclosure 9).  Appellant argues that the City 
did not consider the impact to the Rosewood HOA of having another home adjacent to 
their subdivision and that the City should modify its decision to require Lot 1 of the Adsit 
Short Plat be subject to the same CC&Rs as the Rosewood HOA.  
Staff Response:  Ms. Duffy’s email of July 22nd does not, and cannot, change the legal 
requirements of the City Code.  Instead, the email does nothing more than advise 
Appellant that his issues would be “addressed” by the City; the email does not promise 
any particular outcome nor waive any code requirements. Furthermore, even though 
Appellant did not submit written comments to Ms. Duffy in a timely manner (as set forth 
fully above) she included a summary of his verbal concerns in the Adsit Short Plat staff 
report (see Enclosure 1).   
Once again, the City fully addressed all of Appellant’s issues with the Adsit Short Plat by 
explaining that the entirety of “Tract A” is public right-of-way.  The City’s code (KMC 
19.04.050) specifically addresses the right of abutting property owners to use the unused 
right-of-way portion of an improved street for landscaping, as Appellant and the Rosewood 
HOA have done.  Such use does not constitute adverse possession of the right-of-way. 
City officials explained this to Appellant multiple times, both over the phone and in person. 
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Finally, with regard to Appellant’s concern here, the City does not have any authority to 
require or enforce CC&Rs.  They are solely private agreements between a developer and 
future homeowners.  Merit Homes has offered to enter into a Maintenance Agreement 
with Appellant, which seems like a good idea to the City, but not an agreement the City 
can require.  

 
V. STAFF RECOMMENDATION 

Per KZC 145.95, the person filing the appeal has the responsibility of convincing the Hearing 
Examiner that the Planning Director made an incorrect decision.  The Planning Director’s decision 
was based on staff’s analysis of the Kirkland Municipal Code (KMC) 22.20.140 and KZC 145.45 
criteria listed below: 
Kirkland Municipal Code (KMC) Section 22.20.140 states that the Planning Director may approve 
a short subdivision only if: 
1. There are adequate provisions for open spaces, drainage ways, rights-of-way, 

easements, water supplies, sanitary waste, power service, parks, playgrounds, and 
schools; and 

2. It will serve the public use and interest and is consistent with the public health, safety, 
and welfare.  The Planning Director shall be guided by the policy and standards and may 
exercise the powers and authority set forth in RCW 58.17. 

Kirkland Zoning Code (KZC) Section 145.45 states that the Planning Director may approve a 
short subdivision only if: 
3. It is consistent with all applicable development regulations and, to the extent there is no 

applicable development regulation, the Comprehensive Plan; and 
4. It is consistent with the public health, safety, and welfare. 
Appellant submitted 6 bases of appeal disputing the findings of fact and conclusions as 
presented in the Director’s Decision in Enclosure 1.  Appellant’s comments primarily revolve 
around (1) requesting that the City reverse its approval of allowing access to Lot 1 being taken 
off of NE 73rd Pl, or (2) that the City should modify its conditions of approval to require Merit 
Homes to compensate Rosewood HOA for the “taking of property” (see Enclosure 2).  
As specified earlier in this report, the 2005 TEC Short Plat No. 3 map labels the area on NE 73rd 
Pl where Merit Homes has proposed a driveway entrance for Lot 1 as “Tract A,” which is 
described as a “public right of way dedicated to the City of Kirkland” (see Enclosure 5). Tract 
A is City right-of-way. Since Tract A is City right-of-way, Appellant’s requests are unlawful and 
not relevant to the Director’s review and approval of the short plat application.  Staff’s analysis 
of these comments has not found any evidence to change the issued findings of fact and 
conclusions, and as such, Staff recommends that the Hearing Examiner uphold the Planning 
Director’s decision for approval with conditions of the Adsit Short Plat. 

VI. ENCLOSURES 
1. SUB20-00171 Director’s Decision, Staff Report, and Attachments 
2. Appeal Letter, prepared by appellant, dated October 15, 2020 
3. Applicant’s Motion for Summary Judgement, dated November 6th, 2020 
4. City’s Notice of Application for the Adsit Short Plat, dated July 23rd, 2020 
5. TEC No.3 Short Plat, dated and approved by the King County Department of Assessment 

May 23rd, 2005 
6. A. City’s Reply in Support of Applicant’s Motion for Summary Judgement, dated      

November 18th, 2020 
B. Aerial image of subject property and location of vault 

7. Examples of landscaping in the City of Kirkland right-of-way 
8. Email from Mike Smith of Merit Homes to Bill Watson, dated September 1, 2020 
9. Email from Kaylie Duffy, Planner, to Bill Watson, dated July 22nd, 2020  
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CITY OF KIRKLAND 
Planning and Building Department 

123 Fifth Avenue, Kirkland, WA  98033   
425.587.3600 - www.kirklandwa.gov  

 

CITY OF KIRKLAND 
NOTICE OF DECISION 

OCTOBER 1, 2020 

Project Name:  Adsit Short Plat 

File No.:   SUB20-00171 

Location:   7319 124th Ave NE (see Attachment 1)  

Applicant:   Mike Smith with Merit Homes 

Project Description: Subdivide a 21,809 sq. ft. parcel into 3 single-family lots in the 
RSX 7.2 zone (see Attachment 2) 

Decisions Included: Short Plat (Process I) 

Project Planner:  Kaylie Duffy, Planner  

SEPA Determination: Exempt from SEPA pursuant to WAC 197-11-800(6)(d) 

Department Decision: Approval with Conditions 

     
    _________________________________ 
    Adam Weinstein, Director 
    Planning and Building Department 
 

Decision Date:  September 28, 2020 
Appeal Deadline: October 15, 2020 

 
Affected property owners may request a change in valuation for property tax purposes 
notwithstanding any program of revaluation. 
 
How to Appeal:  Only the applicant or those persons who previously submitted written 
comments or information to the Planning Director are entitled to appeal this decision.  A party 
who signed a petition may not appeal unless such a party also submitted independent written 
comments or information.  An appeal must be in writing and delivered, along with fees set by 
ordinance, to the Planning Department by 5:00 p.m., October 15, 2020.  For information about 
how to appeal, contact the Planning Department at (425) 587-3600.  An appeal of this project 
decision would be heard by the Hearing Examiner. 
 
Comment to City Council:  If you do not file an appeal, but would like to express concerns 
about policies or regulations used in making this decision or about the decision making process, 
you may submit comments to citycouncil@kirklandwa.gov.  Expressing your concerns in this way 
will not affect the decision on this application, but will enable the City Council to consider changes 
to policies, regulations or procedures that could affect future applications. 

ATTACHMENT 1
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I. CONDITIONS OF APPROVAL 

A. This application is subject to the applicable requirements contained in the Kirkland 
Municipal Code, Zoning Code, and Building and Fire Code. Attachment 3, 
Development Standards, is provided in this report to familiarize the applicant with 
some of these development regulations. This attachment references current 
regulations and does not include all of the additional regulations. It is the 
responsibility of the applicant to ensure compliance with the various provisions 
contained in these ordinances. When a condition of approval conflicts with a 
development regulation in Attachment 3, the condition of approval shall be 
followed. 

B. Prior to recording the short plat, the applicant shall obtain a demolition permit and 
remove the existing single-family residence on Lots 2 and 3 and the existing 
detached garage on Lot 1, (see Section II – Land Use). 

C. As part of the application for a Land Surface Modification Permit, the applicant 
shall submit a Tree Retention Plan consistent with the approved IDP in Attachment 
4 (see Conclusion V.B.2). 

D. As part of the application for a Building Permit the applicant shall submit a Tree 
Retention Plan consistent with the approved IDP in Attachment 4 (see Conclusion 
V.B.2). 

 

II. SITE AND NEIGHBORHOOD CONTEXT 

Zoning District RSX 7.2 

Shoreline Designation N/A 

Comprehensive Plan 
Designation 

LDR 6, Low Density Residential at six units per acre 

Property Size 

 

21,809 SF 

Current Land Use 

 

The property is currently developed with an existing 
single-family residence, detached garage, and wooden 
shed. Retention of the existing residence and garage 
would not fully comply with the required setbacks from 
the proposed short plat lot lines (see Attachment 2). A 
portion of the northern side of the existing residence 
would be located over the proposed property line 
between lots 2 and 3. In addition, the eastern edge of 
the detached garage would be located over the 
proposed property line between Lots 1 and 2. 
Therefore, the applicant should demolish the existing 
residence and detached garage prior to recording the 
short plat. 

Proposed Lot Sizes (net) Lot 1: 7,206 SF 
Lot 2: 7,277 SF 
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 Lot 3: 7,326 SF 
 

Lot Size Compliance 

 

The RSX 7.2 zone requires a minimum lot size of 7,200 
sq. ft.  All lots meet the minimum lot size requirements 
for the zone.  See Section V.A below for a compliance 
analysis. 

Terrain 

 

The property is relatively flat, with just over 6 feet of 
grade change sloping downward from the northwest 
corner to southeast corner (see Attachment 2). 

Trees 

 

There are 11 significant trees on the site and no 
significant trees located off site that may be affected 
by the proposed development.  Attachment 4 shows 
the location, tree number, and general health of the 
trees, as assessed by the applicant’s arborist.  The 
applicant is proposing an Integrated Development Plan 
(IDP) pursuant to KZC Section 95.30.4 & 95.30.5. See 
Attachment 3, Development Standards, for information 
on the City’s review of the arborist report as well as 
tree preservation requirements. 
 

See Section 5 for an analysis of the IDP on the subject 
property. 

Access 

 

Access to Lot 1 will be taken off of NE 73rd Pl, while 
access to Lots 2 and 3 will be taken off of 124th Ave 
NE.  

Neighboring Zoning and 
Development 

 

North RSX 7.2, Single Family Residential  

South RSX 7.2, Single Family Residential 

East RSX 7.2, Single Family Residential 

West RSX 7.2, Single Family Residential 

  

III. PUBLIC NOTICE AND COMMENT 

The public comment period for this application ran from July 23, 2020 to August 10, 2020.  
While no public comments were received in writing during the public comment period, the 
following topics of concern were received via phone and during an in-person meeting with 
staff. A brief staff response follows. 
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A. Removal of trees along south side of property. Are there any opportunities for 
retention? 

Staff Response:  The trees were evaluated by Layton Tree Consulting, LLC and the 
City’s development review arborist reviewed their arborist report.  There are five trees 
total along the south property line – 3, 4, 5, 6, and 9.  Of these trees, 3, 4, and 5 must 
be removed due to their proximity to the foundation of the proposed home on Lot 3.  
Tree 6 has a large cavity on the lower trunk associated with codominant stem failure 
and was given a “fair” condition rating, while tree 9 has developed poor form from 
lack of sunlight and suppression by adjacent trees and was also given a “fair” condition 
rating. Due to health issues, neither tree must be retained.   

B. Can the intersection of NE 73rd Pl and 124th Ave NE be reviewed for fence locations 
and possible landscaping improvements? 

Staff Response:   The applicant has shown typical landscape improvements including 
the location of proposed street trees. At this early stage in the project, further 
landscape design isn’t part of the applicant’s workflow.  The applicant has stated they 
will work with the neighborhood to see what could be done there at later stages in 
development. Once landscaping is assessed by the applicant, the plan must comply 
with KZC 115.135, which establishes that areas around all intersections, including the 
entrance of driveways onto streets, must be kept clear of sight obstruction. 

C. What opportunities are there to reduce visual impacts to the landscaped area near 
the access point to the western lot?  

Staff Response:   The applicant has stated that they will remove as little landscaping 
as possible along NE 73rd Pl, while still allowing access and visual appeal to the new 
home. Only Lot 1 will gain access off of NE 73rd Pl. 

 

IV. CRITERIA FOR SHORT PLAT APPROVAL 

A. Facts:  Municipal Code Section 22.20.140 states that the Planning Director may 
approve a short subdivision only if: 

1. There are adequate provisions for open spaces, drainage ways, 
rights-of-way, easements, water supplies, sanitary waste, power service, 
parks, playgrounds, and schools; and 

2. It will serve the public use and interest and is consistent with the public 
health, safety, and welfare.  The Planning Director shall be guided by the 
policy and standards and may exercise the powers and authority set forth 
in RCW 58.17. 

Zoning Code Section 145.45 states that the Planning Director may approve a short 
subdivision only if: 

3. It is consistent with all applicable development regulations and, to the 
extent there is no applicable development regulation, the Comprehensive 
Plan; and 

4. It is consistent with the public health, safety, and welfare. 

B. Conclusions:  The proposal complies with Municipal Code Section 22.20.140 and 
Zoning Code Section 145.45.  With the recommended conditions of approval, it is 
consistent with the Zoning Code and Subdivision regulations and there are 
adequate provisions for open spaces, drainage ways, rights-of-way, easements, 
water supplies, sanitary waste, power service, parks, playgrounds, and schools.  It 

ATTACHMENT 1

14

https://www.codepublishing.com/WA/Kirkland/?KirklandZ115/KirklandZ115.html#115.135


will serve the public use and interest and is consistent with the public health, 
safety, and welfare because it will add housing stock to the City of Kirkland in a 
manner that is consistent with applicable development regulations. 

V. DEVELOPMENT REGULATIONS  

A. Lot Size and Dimension Compliance 

The following is a review, in a checklist format, of compliance with the design 
requirements for subdivisions found in KMC 22.28.  All lots comply with the 
minimum lot size requirements for the zone as proposed or conditioned below.  
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Code Section 

KMC 22.28.050 – Lots - Dimensions 

  Lots are shaped for reasonable use and development  

  Minimum lot width is 15’ where abutting right-of-way, access 
easement, or tract 

 

B. Tree Retention 

1. Facts: 

a. Municipal Code Section 22.28.180 states that the applicant has the 
responsibility in proposing a plat to be sensitive with respect to the 
natural features, including topography, streams, lakes, wetlands, 
habitat, geologic features and vegetation, of the property.  The plat 
must be designed to preserve and enhance as many of these 
valuable features as possible. 

b. KMC 22.28.210 states that the applicant shall design the plat so as 
to comply with the tree management requirements set forth in KZC 
Chapters 90 and 95 to maximize the chances of survival of trees 
and associated vegetation designated for retention and minimize 
potential hazards to life or property.   

c. KZC 95.30.5 requires that with a short plat application, high 
retention value trees (includes groves) should be retained and 
protected to the maximum extent possible.  Moderate retention 
value trees should be retained and protected if feasible.   

d. Integrated Development Plan 

(1) The applicant has submitted an arborist report prepared by 
Layton Tree Consulting, LLC, dated September 17, 2019 
(Updated June 23, 2020) that contains an Integrated 
Development Plan (IDP) (see Attachment 4).  An IDP allows 
the City to consider all tree retention and removals at the 
time of plat approval, rather than at the subsequent grading 
and building permit stages. 
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(2) The City’s Development Review Arborist has reviewed the 
IDP and determined that the specific standards concerning 
tree retention, removals and site modification have been 
met. 

2. Conclusion:  The proposed Tree Retention Plan complies with the 
applicable City tree retention requirements. As part of the grading and 
building permit applications, the applicant should submit a Tree Retention 
Plan consistent with the approved IDP in Attachment 4. 

 

VI. SUBSEQUENT MODIFICATIONS 

Modifications to the approval may be requested and reviewed pursuant to the applicable 
modification procedures and criteria in effect at the time of the requested modification. 

VII. SHORT PLAT DOCUMENTS – RECORDATION – TIME LIMIT (KMC 22.20.370) 

The short plat must be recorded with King County within five (5) years of the date of 
approval or the decision becomes void; provided, however, that in the event judicial 
review is initiated, the running of the five (5) years is tolled for any period of time during 
which a court order in said judicial review proceeding prohibits the recording of the short 
plat.   

VIII. APPENDICES 

Attachments 1 through 4 are attached. 

1. Vicinity Map 
2. Short Plat Map and Integrated Development Plan 
3. Development Standards 
4. Arborist Report 

IX. PARTIES OF RECORD 

Applicant:   Mike Smith 
Merit Homes Inc. 
811 Kirkland Ave, Suite 200 
Kirkland, WA 98033  

Parties of Record  
Planning and Building Department 
Department of Public Works 
Fire Department 
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CITY OF KIRKLAND 
Planning and Building Department 
123 5th Avenue, Kirkland, WA  98033  
425.587.3600 - www.kirklandwa.gov 

SHORT PLAT DEVELOPMENT STANDARDS LIST 
File:  SUB20-00171  
This application must comply with all applicable standards. The listing below outlines those 
standards in a typical development sequence. 
KMC refers to Kirkland Municipal Code, KZC refers to Kirkland Zoning Code 

TREE PLAN SUMMARY 

KMC 22.28.210 & KZC 95.30 Significant Trees. 

A Tree Retention Plan was submitted with the short plat in which the location of all proposed 
improvements were known.  Therefore KZC 95.30.4 & 95.30.5 – known as an Integrated 
Development Plan, or IDP, applies in regards to tree retention.  The approved IDP is included as 
Attachment 4 of the staff report.  There are 11 significant trees on the site, of which 2 are viable.  
These trees have been assessed by staff and the City’s Arborist.  They are identified by number 
in the following chart.   

Lot 1 Tree Density Meeting Requirements: Yes ☒ No ☐ 

Lot Size (SF) Tree Density 
Required (round up) 

Existing Credits to 
Remain 

Supplemental Trees 
Required 

7,206 5 28.5 0 

Lot 1 On-site Significant Tree Typing 

Tree # DBH High 
Retention 
Value 

Moderate 
Retention 
Value 

Low 
Retention 
Value 

Proposed 
for 
Retention 

Tree 
Density 
Credit 

6 25, 23 (34) X – invasive 

7* 26 X Yes 13.5 

8* 29 X Yes 15 

9 10 X No 

10* 9 X No 

11 14 X No 

* denotes conifer trees which meet 1.5 times tree density credit per 95.33(1)(b)

Lot 2 Tree Density Meeting Requirements: Yes ☐ No ☒ 

Lot Size (SF) Tree Density 
Required (round up) 

Existing Credits to 
Remain 

Supplemental Trees 
Required 

7,277 5 0 5 
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Lot 2 On-site Significant Tree Typing 

Tree # DBH High 
Retention 
Value 

Moderate 
Retention 
Value 

Low 
Retention 
Value 

Proposed 
for 
Retention 

Tree 
Density 
Credit 

1 6 X – NV No 

* denotes conifer trees which meet 1.5 times tree density credit per 95.33(1)(b)

Lot 3 Tree Density Meeting Requirements: Yes ☐ No ☒ 

Lot Size (SF) Tree Density 
Required (round up) 

Existing Credits to 
Remain 

Supplemental Trees 
Required 

7,326 5 0 5 

Lot 3 On-site Significant Tree Typing 

Tree # DBH High 
Retention 
Value 

Moderate 
Retention 
Value 

Low 
Retention 
Value 

Proposed 
for 
Retention 

Tree 
Density 
Credit 

2* 29 X No 0 

3 28 X No 0 

4 37 X No 0 

5 22 X - invasive No 0 

* denotes conifer trees which meet 1.5 times tree density credit per 95.33(1)(b)

No trees are to be removed with an approved short plat or subdivision permit.  Based on the 
approved IDP, the applicant shall retain and protect all viable trees throughout the development 
of each single-family lot except for those trees allowed to be removed for the installation of the 
plat infrastructure improvements and construction of the residence and associated site 
improvements.  Modifications to the Tree Retention Plan must be approved per KZC 95.30(6)(b). 

PRIOR TO RECORDING 

KMC 22.20.362  Short Plat - Title Report.  The applicant shall submit a title company 
certification which is not more than 30 calendar days old verifying ownership of the subject 
property on the date that the property owner(s) (as indicated in the report) sign(s) the short 
plat documents; containing a legal description of the entire parcel to be subdivided; describing 
any easements or restrictions affecting the property with a description, purpose and reference 
by auditor’s file number and/or recording number; any encumbrances on the property; and any 
delinquent taxes or assessments on the property. 

KMC 22.20.366  Short Plat - Lot Corners.  The exterior short plat boundary and all interior 
lot corners shall be set by a registered land surveyor.  If the applicant submits a bond for 
construction of short plat improvements and installation of permanent interior lot corners, the 
City may allow installation of temporary interior lot corners until the short plat improvements 
are completed. 

KMC 22.20.390  Short Plat - Improvements.  The owner shall complete or bond all 
required right-of-way, easement, utility and other similar improvements. 

KMC 22.32.010  Utility System Improvements.  All utility system improvements must be 
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designed and installed in accordance with all standards of the applicable serving utility. 

KMC 22.32.020  Water System.  The applicant shall install a system to provide potable 
water, adequate fire flow and all required fire-fighting infrastructure and appurtenances to each 
lot created. 

KMC 22.32.030  Stormwater Control System.  The applicant shall comply with the 
construction phase and permanent stormwater control requirements of the Municipal Code. 

KMC 22.32.040  Sanitary Sewer System.  The developer shall install a sanitary sewer 
system to serve each lot created. 

KMC 22.32.050  Transmission Line Undergrounding.  The applicant shall comply with the 
utility lines and appurtenances requirements of the Zoning Code. 

KMC 22.32.080  Performance Bonds.  In lieu of installing all required improvements and 
components as part of a plat or short plat, the applicant may propose to post a bond, or submit 
evidence that an adequate security device has been submitted and accepted by the service 
provider (City of Kirkland and/or Northshore Utility District), for a period of one year to ensure 
completion of these requirements within one year of plat/short plat approval. 

LAND SURFACE MOFICIATION AND/OR BUILDING PERMIT REQUIREMENTS 

KZC 85.45  Liability.  The applicant shall enter into an agreement with the City, which runs 
with the property, in a form acceptable to the City Attorney, indemnifying the City for any 
damage resulting from development activity on the subject property which is related to the 
physical condition of the property. 

KZC 95.35.2.b.(3)(b)i  Tree Protection Techniques.  A description and location of tree 
protection measures during construction for trees to be retained must be shown on demolition 
and grading plans.  

KZC 95.34  Tree Protection.  Prior to development activity or initiating tree removal on the 
site, vegetated areas and individual trees to be preserved shall be protected from potentially 
damaging activities. Protection measures for trees to be retained shall include (1) placing no 
construction material or equipment within the protected area of any tree to be retained; (2) 
providing a visible temporary protective chain link fence at least 4 feet in height around the 
protected area of retained trees or groups of trees until the Planning Official authorizes their 
removal; (3) installing visible signs spaced no further apart than 15 feet along the protective 
fence stating “Tree Protection Area, Entrance Prohibited” with the City code enforcement phone 
number; (4) prohibiting excavation or compaction of earth or other damaging activities within 
the barriers unless approved by the Planning Official and supervised by a qualified professional; 
and (5) ensuring that approved landscaping in a protected zone shall be done with light 
machinery or by hand.  

KZC 95.45  Tree Installation Standards. All supplemental trees to be planted shall conform 
to the Kirkland Plant List. All installation standards shall conform to Kirkland Zoning Code 
Section 95.45. 

KZC 110.60.5  Street Trees.  All trees planted in the right-of-way must be approved as to 
species by the City.  All trees must be two inches in diameter at the time of planting as 
measured using the standards of the American Association of Nurserymen with a canopy that 
starts at least six feet above finished grade and does not obstruct any adjoining sidewalks or 
driving lanes. 

KZC 95.52  Prohibited Vegetation.  Plants listed as prohibited in the Kirkland Plant List shall 
not be planted in the City. 

105.10.2  Pavement Setbacks.  The paved surface in an access easement or tract shall be 
set back at least 5 feet from any adjacent property which does not receive access from that 
easement or tract.  An access easement or tract that has a paved area greater than 10 feet in 
width must be screened from any adjacent property that does not receive access from it.  
Screening standards are outlined in this section.   
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KZC 105.47  Required Parking Pad.  Except for garages accessed from an alley, garages 
serving detached dwelling units in low density zones shall provide a minimum 20-foot by 20-
foot parking pad between the garage and the access easement, tract, or right-of-way providing 
access to the garage. 

KZC 115.25  Work Hours.  It is a violation of this Code to engage in any development activity 
or to operate any heavy equipment before 7:00 am. or after 8:00 pm Monday through Friday, 
or before 9:00 am or after 6:00 pm Saturday.  No development activity or use of heavy 
equipment may occur on Sundays or on the following holidays:  New Year’s Day, Memorial Day, 
Independence Day, Labor Day, Thanksgiving, and Christmas Day.  The applicant will be 
required to comply with these regulations and any violation of this section will result in 
enforcement action, unless written permission is obtained from the Planning Official. 

KZC 115.40  Fence Location.  Fences over 6 feet in height may not be located in a required 
setback yard.  A detached dwelling unit abutting a neighborhood access or collector street may 
not have a fence over 3.5 feet in height within the required front yard.  No fence may be placed 
within a high waterline setback yard or within any portion of a north or south property line yard, 
which is coincident with the high waterline setback yard. 

KZC 115.42  Floor Area Ratio (F.A.R.) Limits.  Floor area for detached dwelling units is 
limited to a maximum floor area ratio in low density residential zones.  See Use Zone charts for 
the maximum percentages allowed.  This regulation does not apply within the disapproval 
jurisdiction of the Houghton Community Council. 

KZC 115.43  Garage Requirements for Detached Dwelling Units in Low Density 
Zones.  Detached dwelling units served by an open public alley, or an easement or tract 
serving as an alley, shall enter all garages from that alley.  Whenever practicable, garage doors 
shall not be placed on the front façade of the house.  Side-entry garages shall minimize blank 
walls.  For garages with garage doors on the front façade, increased setbacks apply, and the 
garage width shall not exceed 50% of the total width of the front façade.  These regulations do 
not apply within the disapproval jurisdiction of the Houghton Community Council.  Section 
115.43 lists other exceptions to these requirements. 

KZC 115.75.2  Fill Material.  All materials used as fill must be non-dissolving and non-
decomposing.  Fill material must not contain organic or inorganic material that would be 
detrimental to the water quality, or existing habitat, or create any other significant adverse 
impacts to the environment. 

KZC 115.90  Calculating Lot Coverage.  The total area of all structures and pavement and 
any other impervious surface on the subject property is limited to a maximum percentage of 
total lot area.  See the Use Zone charts for maximum lot coverage percentages allowed.  
Section 115.90 lists exceptions to total lot coverage calculations See Section 115.90 for a more 
detailed explanation of these exceptions. 

KZC 115.95  Noise Standards.  The City of Kirkland adopts by reference the Maximum 
Environmental Noise Levels established pursuant to the Noise Control Act of 1974, RCW 70.107.  
See Chapter 173-60 WAC.  Any noise, which injures, endangers the comfort, repose, health or 
safety of persons, or in any way renders persons insecure in life, or in the use of property is a 
violation of this Code. 

KZC 115.115  Required Setback Yards. This section establishes what structures, 
improvements and activities may be within required setback yards as established for each use 
in each zone.  

KZC 115.115.3.g  Rockeries and Retaining Walls.  Rockeries and retaining walls are 
limited to a maximum height of four feet in a required yard unless certain modification criteria 
in this section are met.  The combined height of fences and retaining walls within five feet of 
each other in a required yard is limited to a maximum height of 6 feet, unless certain 
modification criteria in this section are met. 

KZC 115.115.3.n  Covered Entry Porches.  In residential zones, covered entry porches on 
dwelling units may be located within 13 feet of the front property line if certain criteria in this 
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section are met.  This incentive is not effective within the disapproval jurisdiction of the 
Houghton Community Council. 

KZC 115.115.3.o  Garage Setbacks.  In low density residential zones, garages meeting 
certain criteria in this section can be placed closer to the rear property line than is normally 
allowed in those zones.   
KZC 115.115.3.p  HVAC and Similar Equipment:  These may be placed no closer than five 
feet of a side or rear property line, and shall not be located within a required front yard; 
provided, that HVAC equipment may be located in a storage shed approved pursuant to 
subsection (3)(m) of this section or a garage approved pursuant to subsection (3)(o)(2) of this 
section. All HVAC equipment shall be baffled, shielded, enclosed, or placed on the property in a 
manner that will ensure compliance with the noise provisions of KZC 115.95. 

KZC 115.115.5.a  Driveway Width and Setbacks.  For a detached dwelling unit, a 
driveway and/or parking area shall not exceed 20 feet in width in any required front yard, and 
shall be separated from other hard surfaced areas located in the front yard by a 5-foot wide 
landscape strip. Driveways shall not be closer than 5 feet to any side property line unless 
certain standards are met. 

KZC 115.135  Sight Distance at Intersection.  Areas around all intersections, including the 
entrance of driveways onto streets, must be kept clear of sight obstruction as described in this 
section. 

KZC 145.22.2  Public Notice Signs. Within seven (7) calendar days after the end of the 21-
day period following the City’s final decision on the permit, the applicant shall remove all public 
notice signs. 

PRIOR TO OCCUPANCY 

KZC 95.40  Bonds.  The City may require a maintenance agreement or bond to ensure 
compliance with any aspect of the Landscaping chapter.  

KZC 95.50.2.b  Tree Maintenance.  For detached dwelling units, the applicant shall submit a 
5-year tree maintenance agreement to the Planning Department to maintain all pre-existing
trees designated for preservation and any supplemental trees required to be planted.

KZC 110.60.6  Mailboxes.  Mailboxes shall be installed in the development in a location
approved by the Postal Service and the Planning Official.  The applicant shall, to the maximum
extent possible, group mailboxes for units or uses in the development.

KZC 110.75  Bonds.  The City may require or permit a bond to ensure compliance with any of
the requirements of the Required Public Improvements chapter.
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PUBLIC WORKS CONDITIONS  
Permit #:  SUB20-00171 
Project Name: 3 lot SP Merit 
Project Address: 7319 124th AVE NE 
Date: 4/9/2020 

Public Works Staff Contacts 

Jamie Ward, Development Engineer 
Phone: 425-587-3809 / E-mail:   jward@kirklandwa.gov 

General Conditions: 

1. All public improvements associated with this project including street and utility
improvements, must meet the City of Kirkland Public Works Pre-Approved Plans and
Policies Manual.  A Public Works Pre-Approved Plans and Policies manual can be
purchased from the Public Works Department, or it may be retrieved from the Public
Works Department's page at the City of Kirkland's web site.

2. This project will be subject to Public Works Permit and Connection Fees.  It is the
applicant’s responsibility to contact the Public Works Department by phone or in person
to determine the fees. The applicant should anticipate the following fees:

o Water, Sewer, and Surface Water Connection Fees *
o Side Sewer Inspection Fee *
o Septic Tank Abandonment Inspection Fee
o Water Meter Fee *
o Right-of-way Fee
o Review and Inspection Fee
o Building Permits associated with this proposed project will be subject to the

traffic, park, and school impact fees per Chapter 27 of the Kirkland Municipal
Code.  The impact fees shall be paid prior to issuance of the Building Permit(s).
Any existing buildings within this project which are demolished will receive a
Traffic Impact Fee credit, Park Impact Fee Credit and School Impact Fee
Credit.  This credit will be applied to the first Building Permits that are applied for
within the project. The credit amount for each demolished building will be equal
to the most currently adopted Fee schedule.

* Fee to be paid with the issuance of a Building Permit.

3. All street and utility improvements shall be permitted by obtaining a Land Surface
Modification (LSM) Permit, including the required LSM Checklist.

4. Submittal of Building Permits within a subdivision prior to recording:
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• Submittal and Issuance of a Building Permit with an existing legal building site prior
to subdivision recording.

A. Submittal - A Building Permit can be submitted prior to recording of the
subdivision for each existing legal building site in the subject subdivision if one
the following is met:

I. A complete Building Permit shall include all the required utility and street
improvement engineering for the legal building site; or,

II. A separate complete LSM Permit has been applied for prior to or at the same
time that Building Permit is applied for that includes all of the required utility
and street improvement engineering.

III. The Building Permit shall comply with applicable codes for that legal building
site.

B. Issuance – The Building Permit will be reviewed and approved for issuance (the
Building Department determines when the permit can be issued) by the Public
Works Department if the following conditions are met:

I. The utility and street improvement engineering was reviewed with the
Building Permit; or,

II. The LSM is approved before the Building Permit is issued; or,
III. The Development Engineer determines that the LSM review is substantially

complete to allow the Building Permit issuance.  In this case the
Development Engineer may opt to add special conditions to the new Building
Permit related to utility and street improvement engineering that must be
completed prior to final inspection of the Building.

• Submittal of Building Permits within an Integrated Development Plan (IDP):  If the
subdivision is using the IDP process, the Building Permits for the new homes can
only be submitted after the LSM Permit has been submitted, reviewed, and
approved. City Council adopted a moratorium interim Ordinance 4584 that prohibits
the City from accepting short plat and subdivision applications with phased tree
retention review per KZC 95.30.6a. In addition, the applicant will need to meet all
HPO requirements per KZC Chapter 70.

• Submittal of a Building Permit within a standard subdivision (non IDP):  If the
subdivision is not using the IDP process, the Building Permits for the new houses can
be applied for after the subdivision is recorded and the LSM permit has been
submitted, reviewed, and approved.

• Review of Expedited or Green Building Permits:  A new single family Building Permit
within a subdivision can only be applied for after the subdivision is recorded and will
only be reviewed as an expedited or green building fast track if submitted
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electronically through MBP and the LSM permit has been submitted, 
reviewed, and approved. 

5. Subdivision Performance and Maintenance Securities:

• The subdivision can be recorded in advance of installing all the required street and
utility improvements by posting a performance security equal to 130% of the value
of work.  This security amount will be determined by using the City of Kirkland’s
Improvement Evaluation Packet (available in either Excel or PDF).  Contact the
Development Engineer assigned to this project to assist with this process.

• If a recording Performance Security has not yet been posted, then prior to issuance
of the LSM Permit a standard right of way restoration security ranging from
$10,000.00 to 30,000.00 (value determined based on amount of ROW disruption)
shall be posted with Public Works Department.  This security will be held until the
project has been completed.

• Prior to Final Inspection of the Land Surface Modification improvements, there will
be a condition of the permit to establish a two year Maintenance security.

6. All civil engineering plans which are submitted in conjunction with a building, grading, or
right-of-way permit must conform to the Public Works Policy G-7, Engineering Plan
Requirements.  This policy is contained in the Public Works Pre-Approved Plans and
Policies manual.

7. All street improvements and underground utility improvements (storm, sewer, and
water) must be designed by a Washington State Licensed Engineer; all drawings shall
bear the engineers stamp.

8. All plans submitted in conjunction with a building, grading or right-of-way permit must
have elevations which are based on the King County datum only (NAVD 88).

9. A completeness check meeting is required prior to submittal of any Building Permit
applications.

10. Seattle City Light Easements: The applicant shall notify Seattle City Light (SCL) by
certified mail, return receipt requested, of their plans to subdivide the property or
install improvements with a copy of the notice and the return receipt provided to the
City.  If the applicant does not provide documentation of SCL approval before recording
of the short plat or installation of the improvement in a form acceptable to the City, the
property owner shall also sign an agreement to defend, indemnify and hold the City
harmless in the event that a dispute arises between SCL and the developer, property
owner, or any future property owners.
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11. The required tree plan shall include any significant tree in the public right-of-
way along the property frontage.

12. All subdivision recording documents shall include the following language:

Utility Maintenance:  Each property owner shall be responsible for maintenance of the sanitary 
sewer, storm water stub, rain garden, permeable pavement, or any infiltration facilities (known 
as Low Impact Development) from the point of use on their own property to the point of 
connection in the City sanitary sewer main or storm water main.  Any portion of a sanitary 
sewer, surface water stub, rain garden, permeable pavement, or any infiltration facilities, which 
jointly serves more than one property, shall be jointly maintained and repaired by the property 
owners sharing such stub. The joint use and maintenance shall “run with the land” and will be 
binding on all property owners within this subdivision, including their heirs, successors and 
assigns. 

Public Right-of-way Sidewalk and Vegetation Maintenance:  Each property owner shall be 
responsible for keeping the sidewalk abutting the subject property clean and litter free.  The 
property owner shall also be responsible for the maintenance of the vegetation within the 
abutting landscape strip.  The maintenance shall “run with the land” and will be binding on all 
property owners within this subdivision, including their heirs, successors and assigns. 

If the lots have on-site private storm water facilities, include this language on the subdivision 
recording document: 

Maintenance of On-site Private Stormwater Facilities: Each Lot within the Subdivision has a 
stormwater facility (infiltration trench, dry wells, dispersion systems, rain garden, and 
permeable pavement) which is designed to aid storm water flow control for the 
development.  The stormwater facility within the property shall be owned, operated and 
maintained by the Owner.  The City of Kirkland shall have the right to ingress and egress the 
Property for inspection of and to reasonable monitoring of the performance, operational flows, 
or defects of the stormwater/flow control facility. If the City of Kirkland determines related 
maintenance or repair work of the stormwater facility is required, the City of Kirkland shall give 
notice to the Owner of the specific maintenance and/or repair work required.  If the above 
required maintenance or repair is not completed within the time set by the City of Kirkland, the 
City of Kirkland may perform the required maintenance or repair, or contract with a private 
company capable of performing the stormwater facility maintenance or repair and the Owner 
will be required to reimburse the City for any such work performed. The Owner is required to 
obtain written approval from the City of Kirkland prior to replacing, altering, modifying or 
maintaining the storm water facility. 

If the project contains LID storm improvements that will be installed as a condition of the 
new home Building Permit, then include this condition on the Short Plat recording 
documents: 
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Installation of Low Impact Development (LID) storm drainage improvements with Building 
Permits:  All LID storm drainage features depicted on Sheet ____ of ____ of issued permit 
LSM1X-0XXXX shall be installed in conjunction with the construction of each new home on lots 
X to X.  The LID improvements include, but are not limited to the rain gardens and the pervious 
driveways.  The Building Permit for the new single family home on lots X to X will not receive a 
final inspection until said LID improvements are installed.   The pervious access road/Tract 
serving lots X and X shall be constructed or secured by a performance bond prior to recording 
of the short plat 

Sanitary Sewer Conditions: 

1. The existing sanitary sewer main in the right-of-way is adequate to serve the project.

2. Provide a 6-inch minimum side sewer stub to each lot. Side sewers serving the property
shall be PVC gravity sewer pipe per Public Works Pre-Approved Criteria.  Remove and
replace any substandard pipes. Verify existing pipe condition by video inspection if the
pipe is to remain.

3. Access for maintenance of the sewer manholes is required.  Provide a 15' wide access
easement from the right-of-way to each sanitary sewer manhole.

4. The existing septic system shall be abandoned per City standards with a Demo Permit.

Water System Conditions: 

1. The existing water main in the right-of-way is adequate to serve the project.

2. Provide a separate 1" minimum water service from the water main to the meter for
each lot; City of Kirkland will set the water meter. The water size is determined when
the Building Permit is submitted and is sized per the Uniform Plumbing Code.  A ¾”
meter is typical for a new single-family home, unless otherwise required by the City.

3. The existing water service shall be abandoned at the main, unless approved otherwise
by Public Works. Note: The existing water service may be used provided that it is in the
right location, is not galvanized or blue poly, and is sized adequately to serve the
building (per the Plumbing Code).

4. See Fire Department conditions for fire flow requirements.

Surface Water Conditions: 
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1. Provide temporary and permanent storm water control in accordance with
the 2016 King County Surface Water Design Manual (KCSWDM) and the City of Kirkland
Addendum (Policy D-10).

2. SEE POLICY D-10 for updated storm water design requirements

3. To determine the drainage review level required, the target impervious surface area is
the maximum allowable lot coverage area for the project, plus any offsite improved
impervious areas. See Policies D-2 and D-3 in the Public Works Pre-Approved Plans for
drainage review information, or contact Kirkland Surface Water staff at (425) 587-3800
for assistance. The Kirkland Drainage Review Flow Chart is a helpful tool to determine a
project’s drainage review level. Drainage review levels are summarized below:

• Full Drainage Review
o Any non-single-family residential project that creates more than 2,000 sf of new

and/or replaced impervious surface, or greater than 7,000 sf of land disturbing
activity will trigger a Full Drainage Review.

o Single family residential projects that propose improvements greater than the
Simplified thresholds explained above will be subject to a Full Drainage Review.

4. A preliminary drainage report (Technical Information Report) must be submitted with
the subdivision application. This must include a downstream analysis for all projects
(except for Basic and Simplified Drainage Review projects). Provide a level one off-site
analysis per Core Requirement #2 of the KCSWDM.

• For Simplified Drainage Review, use the Simplified TIR Submittal Template available
on the City of Kirkland website. Navigate to the following webpage:
“City of Kirkland Utilities > Storm & Surface Water > Development & Construction”

5. This project is in a Level 2 Flow Control Area, and is required to comply with core
drainage requirements in the KCSWDM. Historic (forested) conditions shall be used as
the pre-developed modeling condition for design of the stormwater detention system.

6. The project may qualify for an exception to detention if the target surfaces will generate
no more than a 0.15 cfs increase in the historic (forested) conditions 100-year peak
flow. The 15-minute time step must be used to perform the flow control analysis. Do
not use the 1-hour time step. Approved hydrologic modeling programs are MGS Flood
and WWHM 2012.

7. Evaluate the feasibility and applicability of dispersion, infiltration, and other stormwater
Low Impact Development (LID) Best Management Practices (BMPs) per the KCSWDM.  If
feasible, stormwater LID BMPs are required to the maximum extent feasible. If LID
BMPs are infeasible, pervious pavement cannot be used to reduce overall impervious lot
coverage. The Private Maintenance Agreement will be recorded on all projects that
construct a stormwater LID BMP or facility, per Policy D-7.
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8. Soil information may be necessary for designing LID BMPs per the KCSWDM,
and there are other reasons a soil report is necessary for a project (e.g., steep slopes,
sensitive areas, etc.). Refer to Policy D-8 for details.

9. Special inspections may be required for LID BMPs on this project. Provide
documentation of inspections by a licensed geotechnical professional that the BMP will
function as designed.

10. If the project will create or replace more than 5,000 square feet of pollution generating
impervious surface (PGIS), provide water quality treatment in accordance with the
KCSWDM.

11. Soil Amendment per Pre-Approved Plan E.12 is required for all landscaped areas.

12. Provide a separate storm drain connection to each lot for conveyance.  All roof and
driveway drainage must be tight-lined to the storm drain system or utilize low impact
development techniques on-site.

13. Provide collection and conveyance of right-of-way storm drainage. Extend the storm
main along 124th Ave NE, to and through the limits of the property. Provide a plan and
profile design for the storm sewer system. Size and material of construction shall be in
accordance with the City Kirkland Pre-Approved Plans and Notes. Refer to Policy D-5 for
details.

14. A ____ foot wide ____ storm sewer line easement for ____ must be recorded with the
property.

15. Provide a 15' wide access easement to the storm detention control manhole; easement
must be improved with 10' of asphalt and drainage control to protect against erosion.

16. A storm sewer "Joint Maintenance Agreement" must be recorded with the property for
the jointly used storm sewer lines.

17. Construction Stormwater Pollution Prevention Plan (CSWPPP):

• All proposed projects that will conduct construction activities onsite, or offsite must
provide stormwater pollution prevention and spill controls to prevent, reduce, or
eliminate the discharge of pollutants (including sediment) to onsite or adjacent
stormwater systems or watercourses.

• Refer to Core Requirement No. 5 in the KCSWDM and Policy D-12.

• Provide an erosion control report and plan with the Building or Land Surface
Modification Permit application.  The plan shall be in accordance with the KCSWDM.

• Construction drainage control shall be maintained by the developer and will be
subject to periodic inspections.  During the period from May 1 and September 30, all
denuded soils must be covered within 7 days; between October 1 and April 30, all
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denuded soils must be covered within 12 hours.  Additional erosion 
control measures may be required based on site and weather conditions.  Exposed 
soils shall be stabilized at the end of the workday prior to a weekend, holiday, or 
predicted rain event. 

Street and Pedestrian Improvement Conditions: 

1. The subject property abuts NE 73rd PL and 124th Ave NE.  This street is a Neighborhood
Access type street.  Zoning Code sections 110.10 and 110.25 require the applicant to
make half-street improvements in rights-of-way abutting the subject property.  Section
110.30-110.50 establishes that this street must be improved with the following:

 NE 73rd PL 
A. Replace any cracked or deteriorated curb.  Existing improvements are adequate.

 124th Ave NE 
A. Install Type-A concrete curb and gutter. The face of curb shall be 24 feet from the

face of curb on the opposite side of street. Widen the street pavement to meet the
curb and gutter.

B. Install a 4.5-ft landscape strip behind the curb, with street trees 30 feet on-center.
C. Install a 5-ft wide concrete sidewalk behind the landscape strip.
D. Remove and replace existing half-street improvements in substandard condition.
E. Remove obsolete driveway cuts, and replace with new frontage improvements.
F. Identify and protect trees with retention value in the right-of-way.
G. Coordinate improvements with planned Kirkland street projects, if any.

2. Access Requirements (KZC Chapter 105.10):
A. Since the access is adjacent to a property line, provide a 5-ft setback from the

property line to the edge of the paved access.

B. The driveway for each lot shall be long enough so that parked cars do not extend
into any easement, tract, or right-of-way (20’ minimum). The parking pad shall
measure 20’ by 20’.

3. Meet the requirements of the Kirkland Driveway Policy R-4. Spacing Table from R-4, for
reference:
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4. Meet the requirements of the Kirkland Intersection Sight Distance Policy R.13. All street
and driveway intersections shall not have any visual obstructions within the sight
distance triangle.

5. When three or more utility trench crossings occur within 150 lineal ft. of street length or
where utility trenches parallel the street centerline, the street shall be overlaid with
new asphalt or the existing asphalt shall be removed and replaced per the City of
Kirkland Street Asphalt Overlay Policy R-7.

• Existing streets with 4-inches or more of existing asphalt shall receive a 2-inch
(minimum thickness) asphalt overlay.  Grinding of the existing asphalt to blend in
the overlay will be required along all match lines.

• Existing streets with 3-inches or less of existing asphalt shall have the existing
asphalt removed and replaced with an asphalt thickness equal or greater than
the existing asphalt provided however that no asphalt shall be less than 2-inches
thick and the subgrade shall be compacted to 95% density.

6. Prior to the final of the building or grading permit, pay for the installation of stop and
street signs at the new intersections.

7. It shall be the responsibility of the applicant to relocate any above-ground or below-
ground utilities which conflict with the project, associated street, or utility
improvements.

8. Underground all new and existing on-site utility lines and overhead transmission lines.
Underground any new off-site transmission lines.

9. Zoning Code Section 110.60.7.b establishes the requirement that existing utility and
transmission (power, telephone, etc.) lines on-site and in rights-of-way adjacent to the
site must be underground.  The Public Works Director may determine if undergrounding
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transmission lines in the adjacent right-of-way is not feasible and defer the 
undergrounding by signing an agreement to participate in an undergrounding project, if 
one is ever proposed.  In this case, the Public Works Director has determined that 
undergrounding of existing overhead utility on 124th Ave NE is not feasible at this time 
and the undergrounding of off-site/frontage transmission lines should be deferred with 
a Local Improvement District (LID) No Protest Agreement.  The final recorded 
subdivision document shall include the following note: 

Local Improvement District (LID) Waiver Agreement.  Chapter 110.60.7.b of the Kirkland 
Zoning Code requires all overhead utility lines along the frontage of the subject property 
to be converted to underground unless the Public Works Director determines that it is 
infeasible to do so at the time of the subdivision recording.   If it is determined to be 
infeasible, then the property owner shall consent to the formation of a Local 
Improvement District, hereafter formed by the City or other property owners.  During 
review of this subdivision it was determined that it was infeasible to convert the 
overhead utility lines to underground along the frontage of this subdivision on (((street 
name))). Therefore, in consideration of deferring the requirement to underground the 
overhead utility lines at the time of the subdivision recording, the property owner and 
all future property owners of lots within this subdivision hereby consent to the 
formation of a Local Improvement District hereafter formed by the City or other 
property owners 

10. New LED street lights may be required per Puget Sound Energy design and Public Works
approval.  Contact the INTO Light Division at PSE for a lighting analysis.  If lighting is
necessary, design must be submitted prior to issuance of a grading or building permit.

Brynja Almazan - Account Sales Manager, Intolight, PUGET SOUND ENERGY 
Tel 253-395-6874 I Cell 206-604-3348 | Fax 425-462-3149 
Email brynja.almazan@pse.com | Website: www.intolight.com 

11. A striping plan for the street must be submitted with the building or grading permit.

Related City Website Links 

• City of Kirkland Pre-Approved Plans and Policies

• Public Works Development Fees

• Stormwater FAQs

• Application Forms (Electronic, Paper)

• KZC105 – Private Drive, Private and Pedestrian Walkway Requirements

• KZC110 - Public Right-of-way Improvement Requirements
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FIRE DEPARTMENT COMMENTS 

Contact: Todd Anderson @ 425-587-3639; or tanderson@kirklandwa.gov 

FIRE FLOW 

Fire flow in the area is 1630 gpm, which is adequate for homes up to 3600 sq. ft.  Any home built with a 

gross floor area over 3600 sq.ft. will require sprinklers. 

(Per International Fire Code Table B105.1(1) and B105.1(2):  0-3,600 s.f. = 1,000 gpm; 3,601-4,800 s.f. = 

1,750 gpm; >4,801 s.f. = 2,000 gpm. Over 5,000 requires sprinklers per local ordinance.) 

HYDRANTS 

Existing hydrants in the area are adequate to provide coverage for the proposed project.  

ACCESS 

No issues. 

SPRINKLER THRESHOLD 

Per Kirkland Municipal Code, all new buildings which are 5,000 gross square feet or larger require fire 

sprinklers. Included are single family homes, duplexes, and zero lot line townhouses where the 

aggregate area of all connected townhouses is greater than 5,000 square feet; garages, porches, 

covered decks, etc, are included in the gross square footage. 

(This comment is included in the SUB conditions for informational purposes only.) 
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Assignment 
Layton Tree Consulting LLC was contacted by Mike Smith of Merit Homes, and was asked to compile an 

‘Arborist Report’ for a parcel located within the City of Kirkland. 

 

The proposed project encompasses the property at 7319 124th AVE NE.  My assignment is to prepare a 

written report on present tree conditions, which is to be filed with the preliminary permit application.   

 

This report encompasses all of the criteria set forth under the City of Kirkland’s tree regulations (Chapter 

95 of the Kirkland Zoning Code).  The required minimum tree density for the subject parcel (+/- 21,800 

sq. ft.) is 15 tree credits. 

 

Date of Field Examination:   September 16, 2019 

Description 
11 significant trees were identified and assessed on the subject property.   These are comprised of a mix of 
planted and native species.   
 
A numbered aluminum tag was attached to the lower trunk of the subject trees.  These tag numbers 
correspond with the numbers on the Tree Summary Table and attached map.   
 
There are a few issues related to neighboring trees.  Seven neighboring trees were assessed, whose drip-
lines encroach upon the subject property.   

Methodology 
Each tree in this report was visited. Tree diameters were measured by tape.  The tree heights were 
measured using a Spiegel Relaskop.  Each tree was visually examined for defects and vigor.  The tree 
assessment procedure involves the examination of many factors: 
 
The crown or canopy of the tree is examined for current vigor/health by examining the foliage for 
appropriate color and density, the vegetative buds for color and size, and the branches for structural form 
and annual shoot growth; and the overall presence of limb dieback and/or any disease issues.   
 
The trunk or main stem of the tree is inspected for decay, which includes cavities, wounds, fruiting bodies of 
decay (conks or mushrooms), seams, insect pests, bleeding or exudation of sap, callus development, broken 
or dead tops, structural defects and unnatural leans.  Structural defects can include but are not limited to 
excessive or unnatural leans, crooks, forks with V-shaped crotches, multiple attachments.   
 
The root collar and exposed surface roots are inspected for the presence of decay, insect damage, as well as 
if they have been injured or wounded, undermined or exposed, or the original grade has been altered.   
 

Based on these factors a determination of viability is made.  A ‘viable’ tree, as defined by the City of Kirkland 
is “A significant tree (a trunk diameter greater than six inches when measured four and a half feet above 
ground) that a qualified professional has determined to be in good health, with a low risk of failure due to 
minimal structural defects, is wind firm if isolated or remains as part of a grove, and is a species that is 
suitable for its location.”  Trees considered ‘non-viable’ are trees that are in poor condition due to disease 
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and/or pest infestation, age related decline, have significant decay issues and/or cumulative structural 
defects, which will compromise longevity. The municipal code calls out the City Arborist as the final decision-
maker regarding ‘viability’.  
 

Judging Condition 

The three condition categories are described as follows: 
 

Good – free of significant structural defects, no disease concerns, minor pest issues, no significant root 
issues, good structure/form with uniform crown or canopy, foliage of normal color and density, average or 
normal vigor, will be wind firm if isolated or left as part of a grouping or grove of trees, suitable for its 
location 
 
Fair – minor to moderate structural defects not expected to contribute to a failure in near future, no disease 
concerns, moderate pest issues, no significant root issues, asymmetric or unbalanced crown or canopy, 
average or normal vigor, foliage of normal color, moderate foliage density, will be wind firm if left as part of 
a grouping or grove of trees, cannot be isolated, suitable for its location 
 
Poor – major structural defects expected to cause fail in near future, disease or significant pest concerns, 
decline due to old age, significant root issues, asymmetric or unbalanced crown or canopy, sparse or 
abnormally small foliage, poor vigor, not suitable for its location 
 
The attached tree conditions map indicates the ‘condition rating’ of the subject trees found at the site.  The 
attached Tree Summary Table provides specific information on tree sizes and drip-line measurements. 
 

Judging Retention Suitability 

Not all trees necessarily warrant retention.  The three retention suitability categories as described in 

ANSI A300 Part 5 (Standard Practices for the Management of Trees During Site Planning, Site 

Development and Construction) are as follows: 

 

Good – trees are in good health condition and structural stability and have the potential for longevity at 

the site 

 

Fair – trees are in fair health condition and/or have structural defects that can be mitigated with 

treatment.  These trees may require more intense management and monitoring, and may have shorter 

life-spans than those in the “good” category. 

 

Poor – trees are in poor health condition and have significant defects in structure that cannot be 

mitigated with treatment.  These trees can be expected to decline regardless of management.  The 

species or individual tree may possess characteristics that are incompatible or undesirable in landscape 

settings or be unsuited for the intended use of the site. 

Observations 
The subject trees are found scattered across the site.  The subject trees are described as follows: 
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Tree #1 is a young bigleaf maple at the front of the property.  A large portion of the upper crown has 

recently died.  See picture below.  Dieback is believed to be associated with a bacterial disease.  It is 

located beneath the transmission lines.  Retention suitability is poor.  Overall condition is rated as fair to 

poor. 

 

Tree #2 is a semi-mature Western red cedar located next to the front of the house.  The trunk is actually 

attached to the house.  There are many large exposed surface roots east of the tree in the lawn area.  

The main trunk forks into codominant (equal diameter) stems.  The attachment appears fairly sound 

with some buildup of included bark.  Overall condition is rated as fair. 

 

Trees #3 and #4 are semi-mature to mature bigleaf maple located on the south perimeter.  Tree #3 has 

some major issues.  The trunk forks into codominant stems at roughly 12-feet above ground.  The north 

stem has significant decay.  There is also significant decay at the root crown associated with Ganoderma 

applanatum and Kretzschmaria deusta.  It is also of low vigor with noteworthy dieback of upper crown 

components.  The south stem is more structurally sound and of better vigor; however; the extent of 

basal decay will be problematic in the future.  Overall condition is rated as fair to poor. 

 

Tree #4 does not have any outward indicators of internal decay issues.  The trunk forks at roughly 8-feet 

above ground.  The forked attachment appears sound.  Vigor is fairly good with foliage of normal size 

and density.  Condition is rated as fair to good.  There have been recent impacts on the south side.  A 

new foundation was excavated into the drip-line area. 

 

Trees #5 and #6 are semi-mature to mature black locust.    Tree #5 has a large old cavity on the lower 

trunk that extends several feet up into the lower trunk.  The degree of decay is noteworthy and 

problematic.  There is also moderate dieback of upper crown components.  Overall condition is rated as 

fair to poor.  Tree #6 also has a large cavity on the lower trunk associated with a past codominant stem 

failure.  Decay has not advanced significantly.  Woundwood or reaction wood development is good.  

Vigor is better than #5 with only minor crown dieback.  This tree has a large lead or limb that extends 

several feet onto the neighboring property to the south.  Condition is fair. 

 

Trees #7 and #8 are semi-mature Western red cedar in the middle of the backyard.  Both are of good 

vigor.  Tree #7 has multiple forks of the main trunk.  Tree #8 is free of structural defects.  It has a natural 

lean to the west away from #7.  Tree #7 is in fair condition.  Tree #8 is in good condition. 

 

Tree #9 is a young to semi-mature plum fruit tree.  It has developed poor form from lack of sunlight and 

suppression by adjacent trees.  Overall condition is rated as fair. 

 

Tree #10 is a young Douglas fir located next to the west property line.  Vigor is good.  No concerning 

conditions were observed.  Condition is good. 

 

Tree #11 is a semi-mature flowering cherry variety.  Vigor is fair to poor with sparse foliage and minor 

dieback of upper crown components.  Overall condition is rated as fair. 

 

Neighboring Trees 
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Tree #101 is a semi-mature Norway maple variety off of the southwest property corner.  Vigor is good.  

No concerning conditions were observed. 

 

Tree #102 is a young to semi-mature flowering cherry variety.  It is approximately 10-feet off of the 

property line.  Condition is fair. 

 

Trees #103 through #106 are young red maples planted along the north property line.  These have 

developed typical form.  All are of good vigor with no major defects.   Tree #103 has decay at the root 

crown which may compromise longevity.  This may be associated with a girdling root.    

 

Tree #107 is a young Japanese maple, located off of the northeast property corner.  It appears 

somewhat stressed.  Ground disturbance within a close proximity of the trunk would indicate recent 

right-of-way work which has disturbed the root system.  Looks like there have been irrigation issues.  

Overall condition is rated as fair. 

 

There are no neighboring tree issues along the south property line. 

Discussion/Recommendations (updated 6-23-2020) 
The extent of drip-lines (farthest reaching branches) for the subject trees can be found on the tree 

summary table at the back of this report.  These have also been delineated on a copy of the attached 

site survey (Tree Conditions Map).   

 

The recommended Critical Root Zone (CRZ) measurements can also be found on the tree summary 

table.  These have also been delineated on a copy of the site survey for the possible retention 

candidates.  The CRZ measurements are based on species, age, condition, drip-line, prior improvements, 

proposed impacts and the anticipated cumulative impacts to the entire root zone.  These shall be 

referenced when determining the feasibility of tree retention. 

 

The proposal is to retain Trees #7 and #8, the two semi-mature Western red cedars.  The house on Lot 1 

will be constructed north of the subject trees approximately 4 to 5-feet within the driplines.  The overall 

impact to the trees will not be consequential to long-term health.  A very minor percentage of the 

feeder root system will need to be removed.  Afford these trees extra protection by positioning tree 

protection fencing at least 5-feet beyond the dripline on the east, south and west sides. 

 

The planted off-site red maple trees (#104, #105 & #106) will need to be protected to maintain them in 

good condition.  Tree #103 is within a proposed driveway and will have to be removed.  There is a 

proposed storm drain utility south of these trees, roughly 5 to 6-feet from the trunks, well within their 

driplines.  Red maple is known to have fair or medium relative tolerance to construction impacts (root 

loss, soil disturbance).  The trench will need to be carefully excavated using hand tools or an air-spade to 

protect structural roots and all roots greater than 1 ½” in diameter.  These are small, young trees that 

would be expected to remain in good condition if the proposed work is diligently performed.  Trees #104 

and #106 may require some minor clearance pruning to construct the house on Lot 2. 
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The project arborist shall be on-site to monitor any necessary excavation within the driplines of retained 

trees to ensure impacts are kept as minimal as possible. 

Tree Protection Measures 
The following guidelines are recommended to ensure that the designated space set aside for the 

preserved trees are protected and construction impacts are kept to a minimum.  Standards have been 

set forth under Kirkland Zoning Code 95.34 of Chapter 95.  Please review these standards prior to any 

development activity. 

 

• Tree protection fencing shall be erected per attached tree plan prior to moving any heavy 

equipment on site.  Doing this will set clearing limits and avoid compaction of soils within root 

zones of retained trees. 

 

• Excavation limits shall be laid out in paint on the ground to avoid over excavating. 

 

• Excavations within the drip-lines shall be monitored by a qualified tree professional so necessary 

precautions can be taken to decrease impacts to tree parts.  A qualified tree professional shall 

monitor excavations when work is required and allowed within the drip-line or critical root zone. 

 

• To establish sub grade for foundations, curbs and pavement sections near the trees, soil shall be 

removed parallel to the roots and not at 90-degree angles to avoid breaking and tearing roots 

that lead back to the trunk within the drip-line.  Any roots damaged during these excavations 

should be exposed to sound tissue and cut cleanly with a saw.  Cutting tools should be sterilized 

with alcohol. 

 

• Areas excavated within the drip-line of retained trees shall be thoroughly irrigated weekly 

during dry periods. 

 

• Preparations for final landscaping shall be accomplished by hand within the drip-lines of 

retained trees.  Large equipment shall be kept outside of the tree protection zones at all times. 

 

Tree Density-Tree Replacement 
Tree Density Calculation 

Lot Size – +/- 21,800 sq.ft. 

21,800/43,560 X 30 = 15.01 

Required Minimum Tree Density = 15 tree credits 

Existing Tree Credits = 80.5 

Tree Credits to be retained = 19.5 

Supplemental Trees required = consult with City Planner  

 

For planting and maintenance specifications, refer to chapters 95.50 and 51 of the Kirkland Zoning Code.   
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Arborist Disclosure Statement 
Arborists are tree specialists who use their education, knowledge, training and experience to examine 

and assess trees, recommend measures to enhance the beauty and health of trees, and attempt to 

reduce the risks associated with living near trees.  Clients may choose to accept or disregard the 

recommendations of the arborist, or to seek additional advice. 

 

Arborists cannot detect every condition that could possibly lead to the structural failure of a tree.  Trees 

are living organisms that grow, respond to their environment, mature, decline and sometimes fail in 

ways we do not fully understand.   Conditions are often hidden within trees and below ground.   

 

Arborists cannot guarantee that a tree will be healthy and/or safe under all circumstances, or for a 

specified period of time.  Likewise, remedial treatments, like any medicine, cannot be guaranteed. 

Treatment, pruning and removal of trees may involve considerations beyond the scope of the arborist’s 

services such as property boundaries, property ownership, site lines, disputes between neighbors, and 

other issues.  Arborists cannot take such considerations into account unless complete and accurate 

information is disclosed to the arborist.  An arborist should then be expected to reasonably rely upon 

the completeness and accuracy of the information provided. 

 

Trees can be managed, but they cannot be controlled.  To live near trees is to accept some degree of 

risk.  The only way to eliminate all risk associated with trees is to eliminate all trees. 
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Photo Documentation 

 

Top of Tree #1, significant dieback 

 
 

Tree #2, multiple large surface roots in lawn area 
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Trees #3 > #6 on south perimeter 

 
 

Tree #3, Ganoderma infection at root crown 
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Base of Tree #1, extensive decay on east side caused by Kretzschmaria deusta 

 
 

Recent impacts to south sides of root zones 
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Tree #5, large basal cavity 

 
 

Tree #6, cavity from past co-dominant stem failure 
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Trees #7 and #8 

 
 

Tree #9 and neighboring trees #101 and #102 
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Tree #10 near west property line 

 
 

Tree #10, looking north from west property line 
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Tree #11 

 
 

Tree #11 – upper crown 
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North property line, looking west at off-site red maples #103 > #106 

 
 

Off-site Tree #107 
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Layton Tree Consulting LLC

For: Merit Homes

Site: 7319 124th AVE NE (Adsit)

Tree Summary Table

Date:

Tree/ DBH Height Tree Retention

Tag # Species (inches) (feet) Credit Condition Suitability Comments Proposal

N S E W

1 bigleaf maple 6 21 1 9/5 7/5 9/5 5/5 fair-poor poor recent top dieback,  under power lines Remove

2 Western red cedar 29 67 10.5 18 20 17 18 fair poor forked trunk, large exposed surface roots Remove

3 bigleaf maple 28 84 10 12/10 18/na 14/12 10/14 fair-poor poor ganoderma, north stem decayed Remove

4 bigleaf maple 37 86 14.5 26/12 16 14/14 14/14 fair-good good trunk forks at 8 feet, appears sound Remove

5 black locust 22 80 7 14/12 10 4/12 12/12 fair-poor poor large cavity on lower trunk, significant decay Remove

6 black locust 25,23 (34) 82 13 20/14 22 18/14 20/16 fair fair west stem with large cavity Remove

7 Western red cedar 26 70 9 20/16 20/16 20/16 na fair fair forked top Save

8 Western red cedar 29 70 10.5 16/16 18/16 na 18/16 good fair natural lean west Save

9 plum 10 20 1 16/8 11 7/8 10 fair good poor form,  suppressed Remove

10 Douglas fir 9 36 1 9/8 10/8 10/8 6 good good young,  good vigor,  no concerns Remove

11 flowering cherry 14 39 3 12 12/10 12/10 12 fair fair sparse foliage,  stressed,  some dieback Remove

80.5

101 Norway maple 15 62 NA 10/5 6/5 NA NA good good 7 feet off property corner Protect

102 flowering cherry 12,11 (16) 44 NA NA NA 3/0 NA fair good typical, several feet off of property line Protect

103 red maple 9 33 NA NA 12/5 NA NA fair good young, some decay at root crown Remove

104 red maple 9 33 NA NA 11/5 NA NA good good young Protect

105 red maple 7 34 NA NA 6/5 NA NA good good young Protect

106 red maple 10 36 NA NA 11/5 13 NA good good young Protect

107 Japanese maple 4,4,3,3 (7) 12 NA NA 8/6 10/6 5/6 fair good stressed Protect

Parcel Trees - Drip-Line and Limits of Disturbance measurements from face of trunk

Trees on neighboring properties - Drip-Line and Limits of Disturbance measurements from property/fence line

Drip-Line / Critical Root Zone 

(feet)

Calculated DBH: the DBH is parenthesis is the square root of the sum of the dbh for each individual stem  squared 

(example with 3 stems: dbh = square root [(stem1)2 +(stem2)2 +(stem3)2 ]).

9/16/2019

Neighboring Trees
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BEFORE THE HEARING EXAMINER FOR THE CITY OF KIRKLAND 

In the Matter of the Appeal of: 

William Watson and the Rosewood of Kirkland 
Homeowners Association, 

 Appellants, 

Merit Homes, Inc. 

 Applicant / Respondent, 

City of Kirkland Planning and Building 
Department, 

 Respondent, 

From the Decision of the City of Kirkland, 
regarding the Adsit Short Plat 

NO. SUB20-00171 
 

APPLICANT’S MOTION FOR 
SUMMARY JUDGMENT 

The Applicant, Merit Homes, Inc. (“Merit Homes”), brings this Motion for Summary 

Judgment to dismiss the appeal of William Watson and the Rosewood of Kirkland Homeowners 

Association (“Rosewood”). The Rosewood appeal relies entirely on an erroneous application 

of law to certain public right-of-way (“ROW”) controlled by the City of Kirkland (“City”), 

known as NE 73rd Place. Since NE 73rd Place is under the control of the City, and Rosewood’s 

right, if any, is subordinate to the City’s use for public purposes, the rights Rosewood asserts 

cannot be maintained at the expense of the City’s ROW. To the extent that any claim by 

Rosewood is not dependent on that question, these claims can also be dismissed on their merits. 

I. BACKGROUND 

Merit Homes applied to the City for preliminary approval of a 3-lot short subdivision at 

7319 124th Ave NE, Kirkland, WA (the “Adsit Short Plat”). Exhibit A at 2. Merit Homes 
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proposes to create two new lots with direct access to 124th Ave NE and one additional lot with 

direct access to NE 73rd Place to the north, as depicted in the below civil plans: 

 

 

 

Exhibit I at 9.  

 Rosewood is a single-family community platted and constructed in 2005, abutting the 

project site, but excluding the subject parcel. See Exhibit D at 3. The final recorded short 

subdivision for Rosewood, recorded in the records of King County at 20050523900009, set 

aside the entire roadway for what is now NE 73rd Pl. and designated it as “TRACT A”, with the 

following language on the face of the final short plat:  
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PUBLIC RIGHT OF WAY DEDICATED TO THE CITY OF KIRKLAND 
UPON RECORDING OF SHORT PLAT 

Id. Further, the top of the final short plat reads:  
the undersigned . . . do hereby dedicate to the use of the public forever all streets 
and avenues not shown as private hereon and dedicate the use thereof for all 
public purposes not inconsistent with the use thereof for public highway 
purposes, . . . and further dedicate to the use of the public all the easements and 
tracts shown on this short plat for all public purposes as indicated thereon . . . . 

Id. at 1 (emphasis added). The face of the Rosewood short plat thus specifies that Tract A was 

dedicated to the City of Kirkland as public right-of-way, with no language anywhere that 

indicates a reservation in Rosewood to some right in Tract A, which became NE 73rd Pl. See id. 

 Portions of the NE 73rd Pl. ROW are wider than the roadway constructed to serve the 

Rosewood homes. See Exhibit D at 3. The wider ROW was required to accommodate a 

stormwater detention vault underlying the ROW for the benefit of Rosewood, but the vault is 

controlled and maintained by the City pursuant to the short plat dedication. See Exhibit F at 1.  

Rosewood is governed by CC&Rs recorded over a year after the plat, in 2006. Exhibit 

J at 1. The Rosewood homeowners’ CC&Rs (Covenants, Conditions and Restrictions), 

apparently provide that all members should pay dues that are used to maintain certain 

landscaping above the stormwater detention vault and within the NE 73rd Pl. ROW. See Appeal 

at 3; see Exhibit J at 22 (Section 7.11). The CC&Rs indicate that “Any landscaping not abutting 

a lot (i.e. entry way landscape) shall be maintained by [Rosewood].” Id. Rosewood has 

apparently maintained this area for many years, including landscaping and fence repairs, and 

members of Rosewood use the area for their personal enjoyment. Id. Rosewood claims that it 

was the Rosewood developer’s intent that this area should be reserved for the benefit of the 

subdivision, id., at the expense and exclusion of the City’s right to the ROW, despite no such 

declaration on the face of the recorded short subdivision and no such language in the CC&Rs. 
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II. ARGUMENT & AUTHORITY 

A. Standard of Review 

“A motion for summary judgment is properly granted where ‘there is no genuine issue 

as to any material fact and . . . the moving party is entitled to a judgment as a matter of law.’” 

Ruvalcaba v. Kwang Ho Baek, 175 Wn.2d 1, 6, 282 P.3d 1083 (2012) (citation omitted). “A 

‘material fact’ is one on which the outcome of the litigation depends, in whole or in part.” 

Schmitt v. Langenour, 162 Wn. App. 397, 404, 256 P.3d 1235 (2011). The only question before 

the Hearing Examiner is a legal one. There is no material fact in dispute that might change the 

outcome of the present appeal. 

B. Tract A of the Rosewood Short Plat was dedicated to the City of Kirkland for public 
right of way, with all necessary rights thereto. 

Rosewood asserts four primary claims, each of which is predicated on the presumption 

that the City has something less than an absolute right to control public right of way over NE 

73rd Pl. First, Rosewood asserts that the City failed to address ownership and use rights of NE 

73rd Pl., citing RCW 58.08.015—Effect of donation marked on plat. Rosewood’s contention is 

based on their citation to Kiely v. Graves, 173 Wn.2d 926, 271 P.3d 226 (2012). However, Tract 

A was specifically dedicated to the City of Kirkland for public right of way by the plats explicit 

and unambiguous terms, and neither the cited Statute nor its evaluation in Kiely are favorable 

to Rosewood. Further, the CC&Rs were recorded over a year later, and nothing in them nor 

reference to the Plat purports to revoke the City’s right to the ROW. 

Rosewood’s statement of appeal reveals a fundamental misunderstanding of the 

recorded Rosewood short plat. In their appeal, Rosewood states: 
Here, all of the surveys and subdivision proposals for NE 73rd PL that were 
submitted by the grantor, TEC Homes Inc., and which the City approved in 
2005, show Tract A as a specific reserved space south of the roadway. 
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Appeal at 2 (emphasis added). Rosewood apparently believes that Tract A and NE 73rd Pl. were 

identified on the face of the Rosewood short plat as separate parcels, but they were not. There 

is no separate parcel “south of the roadway.” In addition to the fact that there is no line on the 

face of the short plat that could be pointed to that bisects Tract A, the face of the Rosewood 

short plat has a list of every parcel created and identifies Tract A as being 15,884 square feet, 

the exact size of NE 73rd Pl. plus the area above the detention vault that Rosewood claims 

control of. Exhibit D at 3. This clarification alone begins to unravel Rosewood’s basis for 

appeal. 

 Rather than being a “donation”, which does not appear anywhere on the face of the 

Rosewood short plat, Tract A, and along with it the entirety of the area Rosewood claims to 

control, was part of a “statutory dedication,” governed by RCW 58.08.015. See Kiely, 173 

Wn.2d at 932. 
“Dedication” is the deliberate appropriation of land by an owner for any general 
and public uses, reserving to himself or herself no other rights than such as 
are compatible with the full exercise and enjoyment of the public uses to which 
the property has been devoted. The intention to dedicate shall be evidenced by 
the owner by the presentment for filing of a final plat or short plat showing the 
dedication thereon; and, the acceptance by the public shall be evidenced by the 
approval of such plat for filing by the appropriate governmental unit. 

RCW 58.17.020(3) (emphasis added). By its express terms, Tract A was dedicated as public 

right of way, meaning that the public has the right to pave it, paint it, and drive it, along with 

any other public purpose deemed necessary, such as utilities. 

Washington law is clear that such a dedication is not a fee simple transaction, but instead 

constitutes only “a public easement.” Kiely, 173 Wn.2d at 933. “The general rule in 

Washington, as well as every other jurisdiction which has considered the issue, is that a 

dedicator may place reasonable conditions or restrictions upon a dedication of property to 

public purposes.” North Spokane Irrigation District No. 8 v. Spokane County, 86 Wn.2d 599, 
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601–02, 547 P.2d 859 (1976). However, no conditions were placed on the dedication to the 

public in this case. See Exhibit D. Nowhere on the Rosewood short plat is there any indication 

that the public right to Tract A was to be infringed by landscaping, and if it were, such a 

condition would be void as against public policy. 
The [City], by accepting the dedication, agrees to the conditions or restrictions 
placed thereon. The [City] cannot, however, assent to conditions which will 
deprive the municipality of its power to regulate and control the public streets. 
When the dedicator attempts to attach a condition to the dedication which will 
circumscribe the freedom of action of the authorities to devote the street to needs 
of the public, the condition is void, as against public policy. 

Id. (citation omitted). Therefore, even if Rosewood had an argument that the short plat 

evidenced some intent to preserve landscaping rights over Tract A in the Rosewood HOA, such 

a condition would be void by public policy because it would clearly interfere with the primary 

purpose of the dedication, to give the public a right of way. 

 If the City wanted, and applicable development regulations so provided, it could require 

Merit Homes to wipe out Rosewood’s landscaping entirely and construct in its place a curb, 

gutter and sidewalk; or, if fire code so demanded, the City could even ask Merit Home to widen 

the road to the full width of the ROW. In any event, the proposed use would be consistent with 

the dedication on the face of the Rosewood short plat and applicable law. 

C. No vacation of NE 73rd Pl. is required to utilize the public right of way to access 
Lot 1 of the Adsit Short Plat. 

No vacation is required because no portion of the public right of way is being granted, 

gifted, or otherwise conveyed to Merit Homes for some private use. Statute and the law are also 

clear that Rosewood has “no other rights than such as are compatible with the full exercise and 

enjoyment of the public uses to which the property has been devoted.” RCW 58.17.020(3). This 

is a basic principle of easement rights, that the servient estate has the right to use his land for 

any purpose not inconsistent with its ultimate use for the easement’s purpose. See City of 
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Edmonds v. Williams, 54 Wn. App. 632, 636, 774 P.2d 1241 (1989). While Rosewood may 

contend that allowing connection to a single driveway is a private—not a public—benefit, this 

is an overly narrow and impermissible interpretation of the law. The number of parties that 

benefit from a public right of way is of no consequence to whether the City has the right to 

allow such use. While it may ultimately appear to be privately controlled property based on the 

configuration, no portion of the driveway to Lot 1 of the Adsit Short Plat that lies within the 

NE 73rd Pl. ROW will be anything other than public right of way. In this sense, Merit Homes 

will actually be constructing a small offshoot of public road from NE 73rd Pl. to the private 

driveway that will lie upon Lot 1. Whether to allow use of the area in question for ingress and 

egress, even to one home, is a decision that lies exclusively with the City of Kirkland. The 

Rosewood HOA members are still free to picnic there if they so choose, but they will have to 

move whenever a member of the public, such as their new neighbor, must cross. 

This is not an uncommon event, as private developers regularly open public ROW that 

was once dedicated but never constructed, sometimes one hundred years later. If Rosewood’s 

argument holds true, no private land owner could ever utilize public ROW that was dedicated 

by their neighbor where said neighbor failed to construct a street to the full extent of the ROW 

on their own, negating the basic point for the dedication. This is sometimes referred to as 

“open[ing]” a public right of way. See, e.g., Kelley v. Tonda, 198 Wn. App. 303, 324, 393 P.3d 

824 (2017). However, the failure to open a public right of way for some period of time does not 

result in some loss of right in the public to do so later. See id. at fn.9. Thus, because the public 

right of way is being put to its proper use for ingress and egress, and not being built upon solely 

for some private use, such as a basketball stadium, no vacation is required. 
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D. The impact of the Adsit Short Plat was properly addressed according to existing 
regulations. 

Rosewood asserts that the Adsit Short Plat, and presumably the proposed driveway to 

Lot 1, will have some impact to Rosewood that the City failed to evaluate. Appeal at 4. 

However, this claim is predicated on Rosewood having some right that is being infringed by 

the City in approving it. The concerns Rosewood raises are impacts to their “beautifully 

landscaped entrance,” “aesthetic” and “value” of their properties. Id. However, as demonstrated 

above, Rosewood has no rights that are being infringed here. The fact that Rosewood has been 

allowed to claim this area their own for so long, or that they have been “paying for weekly 

landscaping, paying for irrigation, and repairing the fence as needed,” does not create some 

right under the law that the City is required to take into consideration when the City decides to 

assert its right to their primary use of this area for public right of way. Rosewood cites to no 

law that suggests otherwise. 

E. There are no designated “open spaces” on NE 73rd Pl. and no consideration of any 
change to the right of way is required. 

Rosewood again asserts that the City was required to provide some extraordinary 

consideration of the Adsit Short Plat’s impact on Rosewood’s transitory use of the NE 73rd Pl. 

ROW. As explained above, there are multiple scenarios under which the City could assert 

control on behalf the public to the entirety of the dedicated ROW. Rosewood’s members are 

fortunate that it has taken this long for such a situation to arise.  

Open space is not public right of way. This area was unequivocally not dedicated as 

“open space.” Such a designation would mean something other than public right of way, which 

the entirety of Tract A was specified for. While Rosewood may have used the public right of 

way as open space for their own benefit all these years, that use is and must be secondary to the 

public right therein. An open space designation has a completely different meaning in land use 

laws and zoning codes at every level of Washington law. See, e.g., RCW 58.17.110(1) (listing 
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separately “open space” from “streets or roads” and “other public ways”). If Tract A of the 

Rosewood short plat was “open space,” no road could have been built there at all.  

Further, Rosewood has no special interest or right to control the configuration, 

construction, standards or any other aspect of improvement to the public right of way. This is 

entirely within the control of the City of Kirkland, as explained in detail above. 

F. Rosewood has no claim for the taking of private property for public use, or other 
cognizable takings claim. 

As explained in detail above, the City is asserting its right to control over the NE 73rd 

Pl. ROW within its right to do so and as explicitly provided on the face of the Rosewood short 

plat. Thus, there is no claim for damages, even if the Hearing Examiner had jurisdiction to 

evaluate such a claim. 

G. The Decision and approvals contain sufficient information for a preliminary short 
subdivision. 

Rosewood asserts, without citation to any authority, that Merit Homes should be 

required to produce detailed plans, and likely capitulate, to Rosewood’s satisfaction before any 

short subdivision can be approved. This claim ignores the comprehensive system and operation 

of permitting review. Merit Homes is seeking approval for a preliminary short subdivision. This 

is not a construction approval. This is not approval of final design and engineering plans. The 

City’s decision to grant the preliminary short subdivision is based on the underlying conclusion 

that the project is feasible and that Merit Homes has demonstrated the project is capable of 

complying with applicable development regulations.  

Preliminary approval provides an applicant with the assurances it needs to commit the 

significant resources required to produce final engineering and design specifications. Nowhere 

in Code or Statutes are such specifics required for the approval Merit Homes seeks. Rosewood’s 

argument, if taken to its natural conclusion, is that preliminary designs should not exist, and 
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every applicant should have to submit final engineering designs and specifications for public 

review and approval. But this is not practical, and it is not the law. 

H. No portion of the Adsit Short Plat is subject to the Rosewood CC&Rs and no 
authority permits their imposition based on use of public right of way. 

Since the Adsit property was in no way a part of the Rosewood short plat, there is no 

authority that allows imposition of the Rosewood HOA’s CC&Rs on the property now. The 

second part of Rosewood’s claim, if taken to its natural conclusion, would mean that any new 

development that crosses upon a public road dedicated and constructed pursuant to a prior 

subdivision approval, would become subject to the latter’s CC&Rs. This would be an absurd 

result, piling on conditions and restrictions to every new subdivision in the State, and further, 

this ignores the fact that no such condition is included in the public right to utilize the dedicated 

area “for any general and public uses.” RCW 58.17.020 (3). 

III. CONCLUSION 

Where the law clearly dictates that the public right to make use of dedicated rights of 

way is primary, and any right that may remain in an underlying property owner is subservient, 

summary judgment and dismissal of any claim to the contrary is required.  

Rosewood believes that the paved road of NE 73rd Pl., as they know it, and the balance 

of the dedicated right of way according to the Rosewood short plat, should be treated separately 

under the law. However, the face of the Rosewood short plat does not so bifurcate Tract A. 

Instead, the entirety of Tract A was unequivocally dedicated to the City of Kirkland for any 

general and public use that the City of Kirkland deems necessary and proper. It is only by 

chance that Rosewood has been able to maintain the landscaping in this area undisturbed for so 

long. Since the law is clear, and since there are no facts in dispute that might alter the outcome 

of the issues raised in this appeal, Merit Homes respectfully requests the Hearing Examiner 

grant summary judgment and dismiss the appeal in its entirety. 
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DATED this 6th day of November, 2020. 

JOHNS MONROE MITSUNAGA 
KOLOUŠKOVÁ, PLLC 

By      /s/ Dean Williams  
Duana T. Koloušková, WSBA #27532 
Dean Williams, WSBA #52901 
Attorneys for Applicant Merit Homes, Inc. 

 
 
1370-1 Applicant's Motion for SJ 11-6-20F 
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DECLARATION OF SERVICE 

I, Benita K. Lamp, am a citizen of the United States, resident of the State of Washington, 

and declare under the penalty of perjury under the laws of the State of Washington, that on this 

date, I caused to be served a true and correct copy of the foregoing APPLICANT’S MOTION 

FOR SUMMARY JUDGMENT, upon all counsel and parties of record at the address and in 

the manner listed below.   
 

Susan Drummond, Hearing Examiner 
5400 Carillon Point, Bldg. 5000, Ste. 476 
Kirkland WA  98033 
 

Via Email: 
susan@susandrummond.com 

 

Stephanie Croll 
Sr. Asst. City Attorney 
City of Kirkland 
123 Fifth Ave. 
Kirkland WA  98033 
 

Via Email: 
SCroll@kirklandwa.gov 

LSantangelo@kirklandwa.gov 

Kaylie Duffy, Planner 
City of Kirkland Planning and Building 
Department 
123 Fifth Ave.  
Kirkland WA  98033 
 

Via Email: 
kduffy@kirklandwa.gov 

 

Robert D. Maxwell 
Holmquist + Gardiner, PLLC 
1000 Second Ave., Suite 1770 
Seattle WA  98104 
Attorneys for Appellants Rosewood of 
Kirkland HOA & William Watson 
 

Via Email: 
rob@lawhg.net 

 
 

Dated this 6th day of November, 2020. 

   /s/ Benita K. Lamp  
Benita K. Lamp 
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CITY OF KIRKLAND 
Planning and Building Department 
123 Fifth Avenue, Kirkland, WA  98033 
425.587.3600  -  www.kirklandwa.gov  

 
CITY OF KIRKLAND 

NOTICE OF APPLICATION  
ADSIT SHORT PLAT, CASE NO. SUB20-00171 

(An electronic copy of this notice is available at www.kirklandwa.gov/depart/planning/Development_Info/Notices.) 

 
 
PROPOSAL:  Mike Smith of Merit Homes, Inc., the applicant, is requesting a Process I Short Plat Permit to 
divide one 21,809 SF parcel into 3 parcels of approximately 7,206 SF, 7,277 SF, and 7,326 SF in the RSX 7.2 
zone.  The application was received by the City on March 12, 2020 and was deemed complete on April 10, 
2020.  The Notice of Application for this project was delayed due to Governor Inslee’s “Stay Home, Stay 
Healthy” proclamation (20-25). 
 
LOCATION:  7319 124th Avenue NE 
 
NEIGHBORHOOD:  South Rose Hill 
 
REVIEW PROCESS:  The decision on this application will be made by the Planning Director.  Prior to the 
decision, there is an opportunity for the public to submit written comments, as described below.  The Director 
will also receive a report from the Planning and Building Department staff making a recommendation on the 
application. The decision will be based on whether the application complies with Kirkland’s Zoning Code and 
other applicable codes. 
 
PUBLIC COMMENT:  Comments may be provided in writing only.  To be considered, written comments 
must be received prior to 5 p.m. on August 10, 2020.  Send written comments to project planner, Kaylie 
Duffy, 123 5th Avenue, Kirkland, WA 98033 or to e-mail kduffy@kirklandwa.gov.  Please indicate your 
name, mailing address, e-mail address and refer to permit number SUB20-000171.  A copy of the 
Director’s decision will be mailed to those providing written comments before the comment deadline.  Others 
may obtain copies from the Planning and Building Department. 
 
APPEALS:  The Planning Director’s decision may be appealed to the Hearing Examiner only by the 
applicant or those who submitted written comments by the comment deadline.  Additional 
information about how to appeal will appear in the staff report and Planning Director’s decision. 
 
FOR MORE INFORMATION:  For more information about this application, please contact project planner, 
Kaylie Duffy, City of Kirkland Planning and Building Department at 425.587.3228 or kduffy@kirklandwa.gov.  
(Additional, including the proposed project drawings and technical and environmental documents, is available 
at www.mybuildingpermit.com).  Application materials are contained in the official file in the Planning and 
Building Department, 123 5th Avenue, Kirkland and may be requested from the project planner.  Existing 
environmental documents that evaluate the proposal include:  Arborist Report. 
 
Publishing Date:  July 23, 2020 
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Stream Ditch Etc
Storm Record Drawing
Ponds Vaults Etc

Stormwater
Detention Vault
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EXAMPLES OF LANDSCAPING IN THE CITY OF KIRKLAND RIGHT-OF-WAY 

EXAMPLE #1: NE CORNER OF NE 65TH ST AND 113TH AVE NE 
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EXAMPLE #2: SOUTHEAST CORNER OF NE 72ND ST AND 126TH AVE NE 
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EXAMPLE #3: WHERE 128TH AVE NE TURNS INTO 127TH PL NE (EAST SIDE OF STREET) 
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Kaylie Duffy

From: Mike Smith <Mike@merithomesinc.com>
Sent: Tuesday, September 1, 2020 11:39 AM
To: William Watson
Cc: John Burkhalter; Jamie Ward; Josh Lysen; Kaylie Duffy
Subject: RE: Adsit project - thanks all for meeting

Good day everyone, 
 
We’ve received the existing neighborhood HOA documents and have discussed what it would take to join the 
existing.  We think it would be difficult, and that it’s likely we’d have to vacate / eliminate the existing Association 
entirely, and replace it.  It’s likely everyone in the neighborhood would need to agree in principle, and to specific 
provisions.  They’d all likely need to sign documents accomplishing all this.  It’s quite possible the lots on 75th would 
refuse to sign unless they were excused from the maintenance entirely, and also that the other lots would balk at letting 
those out.  We’ve been at this a long time, and know that getting numbers of people to agree on anything is tough 
sledding. 
 
However, the primary goal expressed at our site meeting was that the HOA would like our project to share in landscape 
maintenance costs.  It should be relatively straightforward to prepare a Maintenance Agreement that would accomplish 
this without disturbing the existing HOA agreements.  This would increase the number of lots sharing costs, which would 
benefit all the existing owners compared to today.  If owners in the Tec Short Plat are willing to prepare such a 
Maintenance Agreement, we’d be willing to review in good faith, and likely sign it ultimately. 
 
This would pertain to the lot on 73rd only.  Those on 124th wouldn’t benefit by the 73rd landscaping, burdening them with 
maintenance costs would be irrational. 
 
Please let us know if you think this is a sensible approach. 
 
Thanks very much, 
 
Mike 
 

From: Mike Smith  
Sent: Monday, August 31, 2020 6:44 AM 
To: William Watson <bill.watson@pjassociation.com> 
Cc: John Burkhalter <JBurkhalter@kirklandwa.gov>; Jamie Ward <JWard@kirklandwa.gov>; Josh Lysen 
<Josh@merithomesinc.com>; Kaylie Duffy <KDuffy@kirklandwa.gov> 
Subject: RE: Adsit project - thanks all for meeting 
 
My apologies all, I was out of office last week and it sounds like the drawing link didn’t work.  This happens somewhat 
often, unfortunately.  I’ve attached the markup to this message. 
 
Bill – I looked through my messages and didn’t find any docs you sent.  If you could send again, I’d appreciate it. 
 
On 73rd landscaping, there is no plan now.  It will depend how the house sits and what will provide the most visual 
appeal. 
 
Mike 
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From: William Watson <bill.watson@pjassociation.com>  
Sent: Sunday, August 23, 2020 10:03 AM 
To: Mike Smith <Mike@merithomesinc.com> 
Cc: John Burkhalter <JBurkhalter@kirklandwa.gov>; Jamie Ward <JWard@kirklandwa.gov>; Josh Lysen 
<Josh@merithomesinc.com>; Kaylie Duffy <KDuffy@kirklandwa.gov> 
Subject: Re: Adsit project - thanks all for meeting 
 
I have forwarded-document to Mike Smith, waiting on a response and agreement to what will be agreed to here before 
anything else moves forward. 
 
 
How much area is planning on being opened to the access from 73rd pl,  
 
"while still allowing access and visual appeal to the new home." 

Bill Watson
 

 

On Aug 14, 2020, at 1:31 PM, Mike Smith <Mike@merithomesinc.com> wrote: 
 
To everyone concerned: 
  
At the site meeting, we discussed 3 primary issues of concern that we said we’d look into - 1) – 3) below, 
according to 7/31 message below.  I asked if there were further concerns and didn’t receive any. 
  
I’ve linked a drawing to consider , depicting the three substantive topics: 
  

1. Removal of trees along south side to see if there are opportunities for retention; 
There are 5 trees total along our south line – 3, 4, 5, 6, 9.  Of these, 3 – 5 are basically 
impossible, they’re in the foundation of the home.  We are open to discussing retention 
of Trees 6 and 9 when we get closer to work starting.  Up to now, it hasn’t been our 
intent to retain, and these aren’t ideal candidates.  Still, we are sensitive to neighbor 
concerns and will discuss with all concerned as the work gets closer. 
  

2. Intersection of 124th and 73rd to review likely fence locations and possible landscaping 
improvements; 

We do have a super basic landscaping plan, which doesn’t include anything here beyond 
planter strip.  The existing goes almost to the sidewalk, though we don’t have any 
survey info on where exactly it is.  Similar to 1), going further in early design isn’t part of 
our current work flow.  We will work with the neighborhood to see what could be done 
there once we see where all the new improvements fall. 

  
3. Access to the western lot to see what opportunities are there to reduce visual impact to the 

landscaped area 
We will remove as little landscaping as possible along 73rd, while still allowing access and 
visual appeal to the new home. 

  
There was another issue discussed – the possibility of one or more of the new homes joining the existing 
homeowners’ association.  We will consider this once we receive a copy of the existing.  If Mr. Watson 
would be so kind as to send a copy, we will review and continue discussion on that point. 
  
Thanks again, have a restful weekend. 
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Mike 
  
  

From: Mike Smith  
Sent: Friday, July 31, 2020 10:30 AM 
To: Bill Watson <bill.watson@pjassociation.com>; John Burkhalter <JBurkhalter@kirklandwa.gov>; 
Jamie Ward <JWard@kirklandwa.gov>; Josh Lysen <Josh@merithomesinc.com>; Kaylie Duffy 
<KDuffy@kirklandwa.gov> 
Subject: Adsit project - thanks all for meeting 
  
Good day, 
  
I had this written out and thought I had sent already, apologies for the delay. 
  
Thanks all for the meeting onsite, it was informative and helpful.  Over the next several days, Merit will 
be reviewing a few issues: 
  

1. Removal of trees along south side to see if there are opportunities for retention; 
2. Intersection of 124th and 73rd to review likely fence locations and possible landscaping 

improvements; 
3. Access to the western lot to see what opportunities are there to reduce visual impact to the 

landscaped area 
  
Bill – if you could send us a copy of your CC&Rs we can review those to see whether joining the HOA 
would be possible. 
  
We’re not in position to speak to parking on 73rd, nor any signage concerns. 
  
Please let me know if there is anything I’ve missed here. 
  
Thanks so much, we look forward to continuing discussions. 
 
Mike 
  
S. Michael Smith 
MERIT HOMES 
<image001.jpg>  
Development Manager 
209-788-9860     206-755-2660   
Mike@MeritHomesInc.com | www.MeritHomesInc.com | Facebook 
811 Kirkland Ave, Suite 200, Kirkland, WA 98033 
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Kaylie Duffy

From: Kaylie Duffy
Sent: Wednesday, July 22, 2020 3:22 PM
To: William Watson
Subject: RE: 2000-171

Hi Bill,  
 
My apologies for the lack of communication – I’ve been trying to get you in contact with the appropriate folks to answer 
your easement and water metering questions. I’ve been calling/emailing the Public Works reviewer on this project, but it 
turns out he is on vacation, and therefore I reached out to his supervisor, John Burkhalter, on Monday to get you the 
answers you need. I emailed him twice today about your questions, and he said he’d give you a call back.  
 
I’ve also alerted the applicant, Mike Smith from Merit Homes, to reach out to you as well. I can assure you that we will 
address any issues with the HOA prior to any decisions made on this short plat application.  
 
I’m very sorry that we’re not running at full speed due to COVID and working from home, but I will keep reaching out to 
Public Works until we get you the answers you need.  
 
Best,  
 
Kaylie Duffy | Planner 
Planning & Building Department 
City of Kirkland 
p: 425.587.3228 
 
 

From: William Watson <bill.watson@pjassociation.com>  
Sent: Wednesday, July 22, 2020 1:51 PM 
To: Kaylie Duffy <KDuffy@kirklandwa.gov> 
Subject: 2000-171 
 
Please return our call, you mentioned you would call back, we pay well above $100,000.00 in property tax for this hoa 
and desire a phone, more than 1 every 20th request. 
 

Bill Watson 
 
President, 
Pararescue Association 
m:2062458309 
w:pjassociation.com   
e:bill.watson@pjassociation.com

Strengthening relationships among all USAF Pararescuemen and Combat Rescue Officers – past, present, and future; 
fostering camaraderie among those who have earned the title, PJ/CRO; while providing an extended community for all 
USAF Pararescuemen/CRO's and their families. 
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