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CITY OF KIRKLAND 
Planning and Building Department 
123 5th Avenue, Kirkland, WA 98033 
425.587.3600  -  www.kirklandwa.gov 

MEMORANDUM 

To: Kurt Triplett, City Manager 

From: Tony Leavitt, Senior Planner 
Adam Weinstein, Planning and Building Director 

Date: June 2, 2020 

Subject: Market Street Dental Clinic (1009 Market Street) Variance Appeal, File No. 
VAR18-00070 

RECOMMENDATION 

Consider the appeal of the Hearing Examiner’s approval of a variance for the Market 
Street Dental Clinic located at 1009 Market Street and take one of the following actions: 

1. Direct Staff to return to the July 7, 2020 Council meeting with a final resolution
to:

• Affirm the decision of the Hearing Examiner;
• Reverse the decision of the Hearing Examiner; or
• Modify the decision of the Hearing Examiner.

2. In the alternative, direct that the application be considered at a rehearing before
the Hearing Examiner and specify the issues to be considered at the rehearing.

In lieu of a decision on July 7, the City Council may, by a vote of at least five members, 
suspend the rule to vote on the matter at the next meeting and instead vote on the 
appeal at the June 16, 2020 meeting. A resolution affirming the decision of the Hearing 
Examiner is enclosed. Staff recommends that City Council affirm the decision of the 
Hearing Examiner.  

Rules for City Council Consideration 

The City Council must consider the appeal based on the decision of the Hearing 
Examiner. The appeal will be a closed record appeal, meaning that the scope of the 
appeal is limited to the specific factual findings and conclusions disputed in the letter of 
appeal, and City Council may only consider arguments on these factual findings and 
conclusions. The appeal will be considered only on the record developed in the hearing 
before the Hearing Examiner and no new evidence may be presented. 

Council Meeting: 06/16/2020 
Agenda: Business 
Item #: 9. b.

http://www.kirklandwa.gov/
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Only those persons entitled to appeal the decision under Kirkland Zoning Code (KZC) 
150.80(1) who file an appeal under KZC 150.80(2) may participate in the appeal. The 
applicant may also submit a written response to an appeal filed by an appellant, 
regardless of whether the applicant filed an appeal. 
 
The person filing the appeal has the responsibility of convincing the City Council that the 
Hearing Examiner made an incorrect decision because of erroneous findings of fact or 
conclusions. 
 
The City Council may continue their consideration if, for any reason, they are unable to 
receive all of the comments on the appeal or if City Council determines that they need 
more information within the scope of the appeal. If, during City Council’s consideration, 
the time and place of the next consideration of the matter is announced, no further 
notice of that consideration need be given. 
 
BACKGROUND DISCUSSION 
 
Project Proposal 
 
At 1009 Market Street, the applicant is proposing to construct an approximately 5,000-
square-foot dental office building with two floors of parking below (see Enclosure 1).  
The subject property is triangular and is bordered on all three sides by a City street, 
each of which requires a 20-foot front yard setback (pursuant to KZC 51.10.030). The 
proposal includes a variance request to allow the reduction of the three required front 
yard setbacks. The 3rd Street West setback would be reduced to 7.5 feet, the 10th 
Avenue West setback would be reduced to 15 feet, and the Market Street setback would 
be reduced to 0 feet.  
 
Public Hearing 
 
The Hearing Examiner held a public hearing for the variance application on January 30, 
2020. City Staff, the applicant, and multiple neighbors testified during the hearing. 
Neighbors brought up concerns about impacts to traffic, vehicular sight distance, 
neighborhood character, and parking. All of the neighbors that testified requested that 
the variance be denied. In order for the City to properly address sight distance issues, 
the Hearing Examiner held the record open until February 13 to allow for a staff 
response and additional public comments. The Hearing Minutes are included as 
Enclosure 2. An audio recording of the hearing can be accessed here: 
 
http://www.kirklandwa.gov/depart/planning/Boards_and_Commissions/Hearing_Examin
er_Meeting_Information/hem.htm 
 
Variance Criteria 
 
KZC Section 120.20 states that a variance can be granted only if: 

1.  The variance will not be materially detrimental to the property or improvements in 
the area of the subject property or to the City in part or as a whole; and 

https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=650
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ150/KirklandZ150.html#150.80
https://www.codepublishing.com/WA/Kirkland/html/KirklandZ150/KirklandZ150.html#150.80
https://www.codepublishing.com/WA/Kirkland/cgi/defs.pl?def=650
http://www.kirklandwa.gov/depart/planning/Boards_and_Commissions/Hearing_Examiner_Meeting_Information/hem.htm
http://www.kirklandwa.gov/depart/planning/Boards_and_Commissions/Hearing_Examiner_Meeting_Information/hem.htm
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2.  The variance is necessary because of special circumstances regarding the size, 
shape, topography, or location of the subject property, or the location of a preexisting 
improvement on the subject property that conformed to the Zoning Code in effect when 
the improvement was constructed; and 

3.  The variance will not constitute a grant of special privilege to the subject property 
which is inconsistent with the general rights that this code allows to other property in 
the same area and zone as the subject property. 
 
Hearing Examiner Decision 
 
On February 21, 2020, the Hearing Examiner approved the application subject to the 
conditions outlined in the report (see Enclosure 3). The Hearing Examiner concluded the 
following: 
 

• With the required landscaping, buffering, Design Review, and improved 
pedestrian circulation, there is no material detriment to the property or area 
improvements, or to the City more generally.   

• The variance is necessary due to the site's unique triangular shape, constrained 
size, and the code treatment of such a site, which requires not one, but three 
front yard setbacks. 

• Granting a variance would not result in a grant of special privilege.   
 
Appeal of Hearing Examiner’s Decision 
 
On March 11, 2020, Nicole MacKenzie, Kenneth MacKenzie, Mark Fosdale, Lisa James, 
Melissa Thirloway, Barbara Loomis, and Paul Quincoses (all Parties of Record) filed a 
timely appeal of the Hearing Examiner’s Approval Decision (see Enclosure 4).  
 
The appellants make the following claims in their appeal: 
 

• The City Transportation Engineer’s analysis did not adequately account for the 
angle of the intersection, and was not consistent with the City’s written Policy R-
13. 
 

• A viable commercial use may be feasible without a zero-foot setback along 
Market Street, and that any evidence presented to support the staff conclusion 
that it would be difficult to develop the site without reduced setbacks was 
insufficient.  
 

• Eliminating the Market Street setback would be out of character with the area. 
 

• The project is not consistent with the Market Street Corridor Plan. 
 

• There is material detriment to the property or area improvements, or to the City 
more generally, that all three variances are not necessary and the design for this 
commercial building utilizes a minimum deviation from the code. 
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Additional Written Arguments 
 
KZC Section 150.90.1 allows the applicant and appellants to submit written arguments 
to the City Council prior to the commencement of the City Council’s consideration of the 
appeal. On June 3, Nicole and Kenneth MacKenzie (Appellant) and Craig Chaney 
(Applicant) submitted written arguments for the City Council’s consideration. The letters 
are included as Enclosure 5 (Appellant Letter) and Enclosure 6 (Applicant Letter). 
 
Staff Analysis of Appeal 
 
KZC 150.100 requires that staff prepare an analysis of the specific factual findings and 
conclusions disputed in the letter of appeal. Staff provides the appeal items as presented 
in the appeal letter (Enclosure 4) and an analysis of those items below. 
 
Appellant’s Challenge to Finding of Fact 1.6 [Transportation Analysis] 
 
Appellant Claim: “The Hearing Examiner finds that the City’s Transportation Engineer’s 
supplemental sight line analysis accounted for “the angle of the Market Street/10th 
Avenue West intersection” and that the “measurements were made consistent with how 
Public Works measures sight distance for other projects.” The Hearing Examiner quotes 
from the City Transportation Engineer’s analysis and states “that analysis credibly details 
how the project sight lines were reviewed consistent with City Public Works traffic 
policy.”  
 
We [appellants] dispute that the City Transportation Engineer’s analysis accounted for 
the angle of the intersection or was properly applied or was consistent with the City’s 
written Policy R‐13.” 
 
Staff Analysis:  During the Public Hearing, the appellants brought up vehicular sight 
distance around the project as a safety concern. In response to the issues brought up 
during the hearing, Thang Nguyen (Transportation Engineer) provided a response and 
additional analysis (see Enclosure 3, Exhibit K). The Hearing Examiner reviewed the 
response memo and concluded the project does not have an impact on sight distance. 
 
Mr. Nguyen has reviewed the appellants’ claims and provides the following analysis: 
 
Appellants contend the City should have used the sight distance adjustment provided for 
in the City code for “skewed intersections.”  But an adjustment of the sight distance 
triangle length for a skewed intersection only applies to an intersection that does not 
have a stop sign control and where the travel path is increased by more than 12 feet 
due to the skewed angle of the intersection.  In regard to the Market Street and 10th 
Avenue West intersection, the travel path is increased by less than 2 feet due to the 
skewed angle of the intersection and 10th Avenue West has a stop sign control at 
Market street. As a result, the adjustment for a skewed intersection does not apply to 
this intersection and Staff’s analysis of the sight distance is consistent with the City’s 
intersection sight distance policy. 
 
Appellant’s Challenge to Finding of Fact 1.9 [Feasibility of Development] 
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Appellant Claim: “The Hearing Examiner quotes the Staff Report, which made the claim 
that the small triangular lot and the height restrictions “makes the development of a 
viable commercial property within the standard setbacks unfeasible” and that “the owner 
has determined that they require 5000 sf office space for development of this site to be 
viable.” The Hearing Examiner finds that “variances are a necessity for a viable 
commercial use,” citing the Applicant’s statement regarding Variance Criteria which 
claimed that without the zero foot setback on Market Street, “the lot remains 
unbuildable due to the inequitable cost per square foot, as has been demonstrated by 
the past several failed attempts at developing the subject property.”  
 
We [appellants] dispute that a viable commercial use is not feasible without a zero foot 
setback on Market Street. We further dispute that any evidence was presented to 
support a finding that the past prior approved developments failed.”  
 
Staff Analysis: The Hearing Examiner concluded that the front setbacks along the three 
adjacent rights-of-way make the development of a viable commercial property 
unfeasible and that the variances are necessary.  While the word “feasible” is not 
included in the City’s variance requirements, we believe this relates to the second 
criterion for approving a variance, which states that the variance is “necessary because 
of special circumstances regarding the size, shape, topography, or location of the 
subject property[.]”  Here, this unusual property suffers from unusual restrictions due to 
its size, shape and location – all of which result in it being required to have front yard 
setbacks on all three of its triangular sides. 
 
The applicant testified during the hearing that a 5,000 square foot building is needed on 
the site to make the project viable as a commercial dental building. To accommodate 
this size of structure on the site, front yard setback variances are required along all 
three property lines. The project has been designed to minimize impacts on neighboring 
residential properties by orienting the building towards Market Street and maintaining a 
15-foot setback along 10th Avenue West and a 7.5-foot setback along 3rd Street West 
with landscape buffers. 
 
The applicant testified and provided a written statement (see Enclosure 3, Exhibit A, 
Attachment 9) that the past project proposals for the property contained insufficient 
building space.  The lack of building space did not justify the cost of development and 
prevented the completion of several past development attempts. A variance was 
approved for the site back in 2003 and the property has been owned by 3 different 
property owners in the past 17 years. The fact that the site has not been developed 
during that time supports a finding that previously approved developments were unable 
to move forward because of limitations imposed by the development regulations that 
applied to the site.  
 
Appellant’s Challenge to Finding of Fact 1.12 [Impacts on Character] 
 
The Hearing Examiner found that eliminating the Market Street setback would not be 
out of character with the area. Again, the evidence does not support such a finding. As 
the only property on Market Street outside of the Historic Downtown district between 
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5th Ave. W and 7th Ave. W with a zero foot setback, it would necessarily be out of 
character with the surrounding areas. 
 
Staff Analysis: The Hearing Examiner found that eliminating the Market Street setback 
would not be out character with this area, which is intended for pedestrian oriented 
commercial uses. As part of the Staff Advisory Report, Staff noted that the City’s Design 
Guidelines for Pedestrian-Oriented Business Districts apply to the Market Street Corridor. 
The guidelines require that all building fronts along sidewalks have pedestrian-friendly 
features including transparent or decorative windows, public entrances, and treatment 
of blank walls. The applicant’s current design is a result of working with Staff to address 
design regulations applicable to the project. The current design includes pedestrian 
oriented spaces, blank wall treatments, and parking garage screening treatments. Staff 
will conduct a full Administrative Design Review (ADR) as part of the Building Permit 
application, which would ensure a high-quality design. The applicant has not applied for 
or received ADR approval at this time because the applicant wishes to establish the 
potential building envelop through the variance process first. 
 
As noted in the record by the applicant (as part of Enclosure 3, Exhibit A, Attachment 9) 
and by Staff in the Staff Advisory Report (Enclosure 3, Exhibit A and Exhibit C), the 
building is similar in size to two neighboring office projects and the zero foot setback 
from Market Street is consistent with several buildings south of the subject property 
along Market Street (around 8th Avenue) that have zero foot setbacks. These buildings, 
due to their high-quality design, are compatible with the greater Market Neighborhood 
even with no setbacks from Market Street. In walkable, commercial-oriented 
neighborhoods, small or no setbacks are desirable to promote street-level interest and a 
sense of enclosure.   
 
The subject property is surrounded on all three sides by rights-of-way and none of the 
adjacent residential properties share a common property line with the property. This 
results in 60 feet of separation between the subject property and the low density uses 
located to the northwest and southwest. East of the subject property is Market Street, 
an 80-foot wide right-of-way.  As a result, the unique triangular shaped site will continue 
to provide significant openness around the perimeter with the significant public rights-
of-way on all three sides in addition to the setbacks that will be maintained along the 
northwest and southwest property lines. Therefore, the variances would not compromise 
the character of the Market neighborhood.  
 
Appellant’s Challenge to Finding of Fact 1.14 [Appropriate Design] 
 
Appellant Claim: “The Hearing Examiner observed that the property is within a mixed 
commercial/residential corridor as described in the Market Street Corridor Plan. She 
found that the project “has been reviewed for traffic impacts and is designed consistent 
with Plan policies which support addressing sight distance and pedestrian safety, to 
ensure efficient and safe traffic flow” and the project is “consistent with the Plan and 
responds appropriately to the site and surrounding community.”  
 
“We [appellants] dispute that the evidence supports these findings.”  
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Staff Analysis: In their appeal letter, the appellants do not provide specific examples or 
evidence supporting their claim, making it difficult for Staff to provide a specific analysis. 
However, as part of the Staff Advisory Report, Staff concluded that the Market Street 
Corridor goals and policies in the City’s Comprehensive Plan emphasize the importance 
of minimizing impacts from higher intensity development adjacent to single family 
development (Enclosure 3, Exhibit A).  The Hearing Examiner explicitly found that the 
Comprehensive Plan (i.e., the Market Street Corridor Plan) supports a mix of higher 
intensity uses while minimizing impacts on adjacent residential neighborhoods.  The 
project is oriented towards Market Street to minimize impacts on neighboring residential 
properties and will be reviewed to comply with applicable design requirements. The 
proposed landscape buffers and subsequent Administrative Design Review will 
additionally help mitigate building design impacts from the office use on the adjacent 
single family uses. 
 
Public Works concluded that the project complies with all traffic, sight distance and 
pedestrian safety requirements and the Hearing Examiner agreed. As noted previously, 
Public Works Staff provided a memo that summarized the City’s review of these issues. 
 
Appellant’s Challenge to Conclusion of Law 2.1 [Detriment to Surroundings] 
 
Appellant Claim: “The Hearing Examiner concludes “there is no material detriment to the 
property or area improvements, or to the City more generally.” We [appellants] dispute 
this conclusion. 
 
The Hearing Examiner further concludes “the variance is necessary due to the site’s 
unique triangular shape, constrained size, and the code treatment of such a site, which 
requires not one, but three front yard setbacks.” (Emphasis added.) We [appellants] 
dispute the conclusion that the Applicant sought a single variance (implied in the 
statement “the variance”) and the conclusion that all three variances are necessary. 
  
Additionally, the Hearing Examiner concludes “the design for this commercial building is 
the minimum necessary, given the landscape buffer, setback, and parking requirements 
imposed.” We [appellants] dispute this conclusion.”  
 
Staff Analysis: The Hearing Examiner concludes the following in Conclusion of Law, 
section 2.1 to support the finding that the variance would not have adverse effects on 
the surroundings of the project site:  
 

• With the required landscaping, buffering, Design Review, and improved 
pedestrian circulation, there is no material detriment to the property or area 
improvements, or to the City more generally. While the Market Street setback is 
eliminated, the commercial building is oriented toward Market Street, will provide 
a better transition than the current vacant lot, and the building has been 
designed to facilitate pedestrian activity. The landscaped buffers on the other 
two sides address use change and provide for compatibility between the uses. 
 

• The variance is necessary due to the site's unique triangular shape, constrained 
size, and the code treatment of such a site, which requires not one, but three 
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front yard setbacks. This is due to the three rights-of-way on all sides, resulting 
in 20-foot setbacks on all sides. On a more standard site, side yards would be 
closer to five feet.  As one of only three similarly situated sites within the City, 
one of which is a park, these do constitute special and unique circumstances. 
 

• Granting a variance would not result in a grant of special privilege. As the 
Department documented, two neighboring sites which are less constrained, and 
developed for office use, have greater development intensities and cover a 
higher percentage of the lot. With gross floor area for office use limited to 5,000 
square feet, this is a minimally sized office building.  As detailed in the findings, 
the design for this commercial building is the minimum necessary, given the 
landscape buffer, setback, and parking requirements imposed. 
 

The appeal letter disputes the Hearing Examiner’s conclusion that the project is not 
materially detrimental. But the appeal letter fails to provide any specific impact(s) that 
will be materially detrimental to the surrounding neighborhood or City.  After review of 
the extensive record including Staff’s response to public comments and concerns, the 
Hearing Examiner concluded that there was no evidence to support a conclusion that 
the project would be materially detrimental to neighbors or the City. 
 
The Hearing Examiner is very clear in her decision that the zoning permit application is 
for three setback variances (see Findings of Fact Section 1.1). As noted in her 
conclusion, she is responding to the specific variance criteria as established in KZC 
Section 120.20. 
 
As stated previously, the applicant testified that the design was the minimum necessary 
to make the project viable. The appellants provide insufficient evidence to counter this 
argument and do not propose any modification that would make the project smaller and 
still viable.  While the appellants express displeasure with this project, they do not 
provide sufficient testimony or evidence to support their claims that it does not meet the 
City’s variance criteria and all other applicable aspects of the City’s codes. 
 
ENCLOSURES 
 
1. Development Plans 
2. Hearing Minutes from January 30, 2020 
3. Hearing Examiner Decision and Exhibits 
4. Appeal Letter 
5. Written Arguments from Nicole and Kenneth MacKenzie, Appellant 
6. Written Arguments from Craig Chaney, Applicant 



Enclosure 1
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KIRKLAND HEARING EXAMINER 
January 30, 2020 

 
 
1. CALL TO ORDER (7:00 PM) 

   
Members Present: Susan Drummond - Pro Tem Hearing Examiner.  
  
Members Absent: 

  
None.  

  
Staff Present: 

  
Jon Regala - Planning Supervisor, Tony Leavitt - Senior Planner, and 
Jeannie Dines - Recording Secretary. 

  
2. PUBLIC HEARINGS (7:00 PM) 

  
A. 1009 Market Street Variance 

  
Hearing Examiner Pro Tem Susan Drummond opened the hearing at 7:00 PM. She provided the 
file number, VAR18-00070 and address, 1009 Market Street. She entered the Staff Report with 
Attachments 1-9 as Exhibit A. 
 
She referred to a request on January 20 from Richard Aramburu, who represents Nicole and 
Kenneth MacKenzie, to delay the hearing and her response that hearing dates are established 
by staff due to noticing requirements. 
 
Ms. Drummond advised that Mr. Aramburu and she are opposing counsel in another jurisdiction 
on a long term planning matter that likely will not be in litigation for a couple years. That did 
not affect her ability to hear this matter. 
 
Ms. Drummond described the hearing procedures and established presentation times. There 
were no other procedural questions. 
  
Ms. Drummond swore in Senior Planner Tony Leavitt. Mr. Leavitt submitted public comments 
received since drafting of the staff report and a copy of his PowerPoint presentation which Ms. 
Drummond entered as Exhibits B and C respectively. 
 
Mr. Leavitt reviewed the proposal; proposed site plan; history of the site; public comment 
regarding driveway and intersection sight distance, traffic and parking impacts on neighboring 
streets, and  building impacts on neighboring residential uses; environmental (SEPA) and traffic 
concurrency reviews; and zoning requirements. 
 
Mr. Leavitt reviewed the variance request; variance criterion 1, 2, 3 and staff conclusions; 

1009 Market Street Appeal
Enclosure 2

https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171228
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171230
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171231
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171232
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171232
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https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171232
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171232
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
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https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233


Process IIA permit criteria and staff conclusions. Staff recommends approval of the setback 
variance with conditions: 
-Compliance with zoning permit plans 
-Recording of landscape buffer agreement 
-Parking restriction along 10th Ave W 
-Landscape restriction in sight distance triangles 
  
Applicant 
Ms. Drummond swore in Craig Chaney, Merritt Lenz Architect. Mr. Chaney reviewed the 
proposed project, site conditions, site setbacks and proposed setbacks, proposed site plan, 
parking plan, elevations, building section, building exterior study, Market Street frontage, site 
access and circulation, Market Street sight distance, and variance criteria. 
 
Mr. Cheney responded to Ms. Drummond's questions. She requested the name and address of 
the property owner. Mr. Cheney provided his PowerPoint which Ms. Drummond entered as 
Exhibit D. 
  
Public Comment 
Ms. Drummond swore in each speaker before they provided testimony. 
 
1. Barb Loomis, Kirkland, strongly objected to the request for three variances. She submitted 
written comment that Ms. Drummond entered as Exhibit E. 
  
2. Ms. Loomis read a letter from Mark Fosdal, Kirkland (included in Exhibit B), objecting to the 
proposed project. 
  
3. Nicole MacKenzie, Kirkland, objected to this proposal and described several concerns with the 
project. She requested the variances be denied. Ms. Drummond entered Ms. McKenzie's 
PowerPoint as Exhibit F. 
  
4. Ken MacKenzie, Kirkland, provided a printout from the King County Assessor's website with a 
timeline of the property purchases and the building permits which Ms. Drummond entered as 
Exhibit G. Mr. MacKenzie described his objections to the proposed project. 
  
5. Lisa James, Kirkland, was opposed to the requested variances. 
  
6. Melissa Thirloway, Kirkland, echoed the comments opposing the variances. She submitted 
written comments which were entered as Exhibit H. 
  
7. Kathryn Grindeland, Kirkland, was opposed to the variances. 
  
8. Jeff Thirloway, Kirkland, was opposed to the variances. 
  
9. Paul Quincoses, Kirkland, was opposed to granting the variances. 
  
Mr. MacKenzie requested the section of the Comp Plan that addresses the Market Street 
Corridor be included in the record. Ms. Drummond entered it as Exhibit I. 
  

1009 Market Street Appeal
Enclosure 2

https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171233
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171234
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171235
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171235
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171235
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171235
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171235
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171236
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171236
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171237
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171237
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171237
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171238
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171238
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171238
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171239
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171240
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171240
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171241
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171242
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171243
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171244
https://kirkland.granicus.com/MediaPlayer.php?view_id=18&clip_id=4197&meta_id=171244


Ms. Loomis recommended the City purchase the property and create a pocket park. 
  
Mr. Chaney responded to the public comments and Ms. Drummond’s questions. 
  
Mr. Leavitt addressed the public comments. He recommended the record remain open for two 
weeks to allow the traffic engineer to address issues raised regarding sight distances and the 
traffic barriers on 3rd Street. 
  
Ms. Drummond swore in Planning Supervisor Jon Regala. Mr. Regala responded to public 
comment. 
  
Ms. Drummond advised the record will remain open until 5:00 PM on February 13, 2020. She 
will issue a decision within eight calendar days from the close of record. 
  
3. ADJOURNMENT (8:31 PM) 
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 CITY OF KIRKLAND HEARING EXAMINER 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DECISION 

Market Street Dental Clinic Variance 

VAR 18-00070 

February 21, 2020 

1. FINDINGS OF FACT

1.1 Proposal.  The project is a 25-foot tall building with one floor of medical/office 
space and two parking levels, one below ground.  The building is proposed on a graveled, vacant 
lot.  Originally developed with a single family home, the house was demolished, and the site has 
been vacant for years.  

The site is unusual.  The lot is an 8,120 square foot triangle, with City streets on all three 
sides.  When setbacks are applied, 22% of the site, or about 1,749 square feet, is left.1  This is
due to the adjacent City streets.  All are treated as front yards, requiring 20-foot setbacks from all 
lot lines.  This contrasts with the typical lot, with a single front yard setback, and two side yard 
setbacks.2  Due to the lot’s irregular shape, constrained size, and limited buildable area, the
Applicant requested a zero-lot line along Market Street and setback reductions from 20 feet to 
7.5 feet on 3rd St. W., and to 15 feet on 10th Ave. W.

1.2 Applicant and Location. 

Applicant: Craig Chaney, Merrick Lentz Architect 
12815 NE 126th Place, Kirkland, WA

Site Address: 1009 Market Street, Kirkland, WA 

1.3 Hearing.   A hearing was held on January 30.3  The City of Kirkland Planning
and Building Department summarized the proposal.  The Department summary was followed by 
an Applicant presentation and public comment.  Public comment is summarized below.  The 
record was kept open through February 13, at Department request, and to allow for additional 
citizen input.     

1.4 Exhibits.  The Examiner admitted these exhibits without objection: 

 Exhibit A: Staff Report, with Attachments 1-9
 Exhibit B: Public Comments (Mr. Aramburu, Mr. Fosdal, Mr. and Ms. Harris,

Ms. Hunt, Mr. Nickerson)

1 The Planning Department calculated 1,753; the Applicant, 1,749.  Exhibits C, D.  Either way, the percentage left is 
22%. 
2 Here, five foot minimums, but totaling 15 feet together. 
3 Before the hearing, a neighbor, through counsel, requested hearing rescheduling based on counsel availability.  The 
Examiner explained that while she may continue a hearing once convened, or keep the record open, the Department 
schedules hearing dates on permit matters.  Exhibit B (Correspondence from counsel for Mr. and Ms. MacKenzie, 
January 20, 2020); Examiner’s e-mail response on January 22 and 23, 2020. 
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 Exhibit C: Power Point, Planning Department 
 Exhibit D: Power Point, Applicant 
 Exhibit E: Comment, Ms. Loomis (January 30, 2020) 
 Exhibit F:  Power Point, Mr. and Ms. MacKenzie 
 Exhibit G: King County Dept. of Assessments, Data 
 Exhibit H: Comment, Mr. and Ms. Thirloway (January 30, 2020) 
 Exhibit I: Comprehensive Plan, Market Street Corridor Section 
 Exhibit J: Comment, Mr. and Ms. Thirloway (February 4, 2020) 
 Exhibit K: Department Traffic Engineer Analysis (February 13, 2020) 
 Exhibit L: Comment, Mr. and Ms. MacKenzie, Enc. 1-7 (February 11, 2020) 
 Exhibit M: Comment, Ms. Loomis (February 13, 2020) 

 
 1.5 Hearing Testimony, Summary. 
 

  1.5.1 Citizen Comment. 

 

 Ms. Loomis strongly objected.  She stated the proposal is for an oversized office building 
on a small lot, which would change the neighborhood character.  She expressed concern about 
view corridor loss, and project inconsistency with other buildings, excepting the historic 
buildings with zero lot lines, all but one built in 1891.  The proposal is dangerous for pedestrians, 
bikers, and cars.  The left hand turn to go north on Market is impossible, except at very low 
volume times (early Sunday morning).  She was concerned parking will be on street.  This is 
based on her discussions and experience with a similar use, the Dibble building.  Project design, 
mass, and scale is not consistent with the residential neighborhood.  A Process IIA application 
must be consistent with development regulations and Comprehensive Plan (if there are not 
applicable development regulations), and with the public health, safety and welfare. The project 
is not.  It may meet the goal of infill office development, but the project does not minimize 
impacts on adjacent neighbors, so should be denied. 
 
 Ms. Loomis then read a letter from Mr. Fosdal, at 1010 3rd Street W., at his request, as he 
could not be present.  He had been approached by a couple gentleman and recalls signing a paper 
on January 3, 2017.4  After settling in and getting to the know the area, he now has reservations 
about the project.  His experience with the Dibble building illustrates the parking issues.  While 
his signature is notarized, he does not remember a notary being present. 
 
 Ms. MacKenzie supports parcel development, as long as it is consistent with the zoning 
code.  This project is not, and presents materially detrimental impacts.  She provided a power 
point presentation, which her presentation followed.  She noted that the question of zero lot lines 
along Market Street was the subject of a public survey.  The majority of those responding 
opposed the approach.  The Market Street vision is consistent with the survey results. It  provides 
for a leafy, comfortable, spacious mixed-use setting.  Also, there are traffic safety issues with the 
proposal.  This is a particular concern with rush hour traffic, and on days with reduced vision 
(due to light and weather), which exacerbate problems with judging distance and seeing 
bicyclists.  Errors she identified included: 
                                                 
4 This was the consent to the requested variance.  Exhibit A (Staff Report), p. 204 of packet. 
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 Errors in the sight line analysis, which measured sight lines from the wrong location, and 

inconsistent with City Policy R-13.   
 Given the 5% grade, there should have been an adjustment to the sight lines, per R-13.  

That did not happen.   
 There is a concern with the awning and landscaping encroaching into the required sight 

line.   
 This is a “skewed’ intersection (meaning one not at 90 degrees), yet no adjustment or 

allowance was made for that.   
 There was an incomplete analysis of the 3rd Street driveway situation.  The 35 MPH 

speed limit/45 degree turn causes danger to a car waiting to turn into the driveway.   
 
 She addressed project history from 2003 and previous variances granted.  A Market 
Street front yard variance was not requested, just variances for the other two street setbacks.    
She then referenced a 2007 proposal.5  She stated that this prior permitting demonstrates a 
project could occur without a Market Street variance.  Also, the recently developed Dibble 
building is set back, which better fits with the area vision. 
 
 Mr. MacKenzie provided information from the King County Assessor’s Office website 
on the property (Exhibit G).  He emphasized that this is not a “commercial” area.  The Market 
Street Corridor encourages a mix of uses, including residential.  Within the Corridor, there are 
existing and planned uses which include multi-family, and some townhouse.  The property was 
originally residential and is perfectly suitable for same, or mixed use.  The property owner would 
have known about the setback constraints when the property was bought.   
 
 Ms. James stated she is against the variances as presented.  She feels it would be 
detrimental to properties in the area.  She has seen many negative impacts from the Dibble 
building due to its size.  Parking is a key detrimental impact.  She sees people parking on streets 
who are not local residents.  Parking spaces are small in the Dibble building, so many customers 
park on the street.  She noticed in this plan there are a lot of compact spaces, which would create 
a similar issue here.  There is a significant road safety hazard on 3rd Street.  There is a traffic 
barrier on 3rd to prohibit left turns.  Yet, she sees people driving on the wrong side of the road 
onto the alley to access the Dibble parking lot.  With that use, more delivery trucks come to the 
area; this will happen with this building.  The other issue is noise.  The larger a building, the 
louder an HVAC system.  This has been a huge issue with the Dibble building.  Also, 24-7 
lighting comes from the building, creating light pollution.  She would much rather see a single 
family home, like there once was, on this site.   
 
 Ms. Thirloway noted the many construction trucks which have used the vacant project 
sight as staging over the last 15 years.  She expressed her respect for the earlier comments, which 
she supports.  She does not have a lot to add, but has particular concern about 10th Avenue West, 
which will no longer be residential in nature.  Parking along one side of the street will be gone.  
A spot on her side of the street is not available due to a fire hydrant, so with the project, space 
will be even more limited.  She recalled that with the 2003 variance, there was a setback on 10th 

                                                 
5 Department staff later clarified that this was the same project, but at the building permit stage. 
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Avenue West, which specified that certain trees/bushes were required.  She saw nothing in this 
presentation on that.6   
 
 Ms. Grindeland faces a similar situation to Mr. Fosdal.  She relocated to the Market 
Neighborhood in August of 2016, and in 2017 was approached by property owners about 
consenting to the setback variance.  She did not appreciate the impacts at the time.  She is a 
single parent with young children, so is concerned about safety.  With non-residents parking in 
the neighborhood, there is not sufficient space.  She definitely oppose the variance. 
 
 Mr. Thirloway, a 40-year resident, has seen adverse change since the house came down.  
He has seen the variance go through twice.  Construction crews prepared the site, and then 
stopped.  Dirt was removed, and then put back due to sidewalk buckling.  There have been three 
major protracted construction projects.  There have been people at 6:30 AM with diesel engines 
idling and huge trucks parked on side streets.  He is concerned about a “25 foot monolith” right 
in front of his home.  The site has not been properly managed. 
 
 Mr. Quincoses has lived in the neighborhood for 14 years and has witnessed all these 
construction problems on the vacant lot.  He is very concerned about the traffic patterns.  There 
will be more employees and customers, and as seen with other buildings, then tend not to park in 
the parking garage.  He would like to see adequate planning for how people really behave.  He is 
also concerned about significant visual impacts, lighting impacts, and noise (as an example, the 
Dibble HVAC load has significant noise issues).  His concerns are similar to other neighbors, 
and he hopes they will be addressed. 
 
 Mr. MacKenzie requested that the Kirkland Comprehensive Plan section addressing the 
Market Street Corridor be added to the record.  It was added as Exhibit I. 
 
 Ms. Loomis had one follow up comment.  She feels the City owes the neighborhood after 
putting an industrial use on the property for 2 ½ years, with all the trucks and the noise.  She 
feels the City should buy the property and turn it into a pocket park. 
 
  1.5.2 Applicant Response to Citizen Comment.  Mr. Chaney addressed the 
comments, many of which relate to traffic impacts and parking.  He stated the proponent wants 
to be a good neighbor and is sensitive to community needs.  The Dibble building was referred to 
a lot.  That building is more than twice as large as the project.  And, parking requirements for 
that space are about 40% lower.  This project has to have almost twice as much.  The Dibble 
building was required to have one space per 350 square feet.  This project must have one space 
per 200 square feet.  So, it provides significantly more parking per square foot.  In the record and 
Staff Report there are reports from the traffic engineer and Applicant's traffic study determining 
the access points do not pose a significant conflict or safety concern.  The left turn from 10th 
Avenue is not an easy turn, but the building is located so that it will not exacerbate the situation.  
Mr. Chaney detailed the various distances, and concluded that the building should not encroach 
into the sight triangle.  Also, the analysis, including the diagram submitted by the transportation 
engineer, should be consistent with the City's R-13 Policy referenced in comment.   
                                                 
6 The Planning Department provided supplemental information on these requirements, consistent with the earlier 
Staff Report analysis. 



Decision, VAR18-00070     City of Kirkland Hearing Examiner    
Page 5 of 14      

  1.5.3 Planning Department Clarifications.  Mr. Leavitt provided background 
on the earlier permitting processes.  The Hearing Examiner approved a variance in 2003, with 
building permit applications submitted in 2007.  Typically, a zoning permit has a five year period 
of validity, and the 2007 permitting processes were implementing the earlier variance approval.  
Then, that building permit expired.   
 
 As for landscape buffers, what is being proposed is the same as what was outlined in 
2003.  Typically, the 15 foot buffer requires trees planted 20 feet on center and landscaping to 
fill that in.  While not shown in plans, code compliant landscaping is required as a part of the 
building permit review.  
 
 During Ms. MacKenzie's presentation, she raised questions on how site distance was 
measured.  As the City traffic engineer was not present, Mr. Leavitt asked for the opportunity for 
the engineer to review the material submitted and provide a memo.  He requested that the record 
be kept open for two weeks to allow for that review.  
 
 Mr. Regala, the City of Kirkland Planning Supervisor, addressed the Dibble project.  He 
stated that on noise, HVAC must meet certain decibel levels, so if there are concerns, citizens 
should feel free to submit an online complaint and the City can investigate and determine if 
baffling or other measures are needed.  Lighting is the same because the City has adopted code 
requirements limiting lighting and glare.  Regarding this project, these impacts will be reviewed 
during the building permit stage for code consistency. 
 

 1.6 Supplemental Sight Line Analysis.  To address public comment on sight lines, 
the City's Transportation Engineer prepared supplemental analysis, which addressed project 
entry and exit (Exhibit K).  The analysis accounted for Market Street grade (5%), the angle of the 
Market Street/10th Avenue West intersection (found to not affect sight distance looking north on 
Market Street), and the building awning (found to not obstruct sight distance as the sight distance 
triangle is outside the property line).  The measurements were made consistent with how Public 
Works measures sight distance for other projects.  The analysis concluded the variance will: 
 

[H]ave no impact on the sight distance for vehicles entering Market Street from 
10th Avenue West and that the proposed project driveways on 3rd Street West 
and 10th Avenue West have adequate site distance. ... The proposed building will 
have no impacts on existing sight distance conditions and will not create safety 
issues for vehicles accessing the site and driving on adjacent streets7 

 
 The analysis concluded that the measured sight distance on the Market Street/10th 
Avenue West intersection is over 500 feet, which exceeds the 275 foot minimum. 8  The required 
stopping sight distance for a driver turning onto 3rd Street West from Market Street was also 
found to be exceeded, and to provide greater protection than the earlier (2002/2003) project.  The 
measurements taken were illustrated through several figures, with the approach being consistent 

                                                 
7 Exhibit K (Supplemental Transportation Engineer Analysis), Cover Memo, p. 1. 
8 Exhibit K (Supplemental Transportation Engineer Analysis), p. 3 ("Realistically, there is approximately another 
eight feet from the point of measurement for a driver to move forward to increase the sight distance without 
encroaching into the travel lane."). 
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with Public Works' standard practices.  That analysis credibly details how the project sight lines 
were reviewed consistent with City Public Works traffic policy. The Department's analysis was 
prepared by a traffic engineer, with expertise in applying the City's adopted policies, including 
Policy R-13, which was attached to the engineer's memo.  Technical analysis was also submitted 
from Mr. and Ms. MacKenzie, prepared by a transportation planning consultant. 
   
 The planning consultant took a different view.  His position was that the site distance at 
10th Ave. W./Market Street should be 412 feet, based on the need for turning traffic to cross two 
lanes (through lane and center left-turn lane) and should be measured 14 feet back from the 
traveled way.  He added: 
 

With no setback on Market Street, the proposed building comes right up to and 
may even interfere with the driver's line of sight.  A more definitive determination 
requires more precise drawings than have been provided to date.9 

 
 These more precise plans will be submitted at the building permit stage.  At that point, 
the Department will have the opportunity to compare its analysis against those plans, including 
confirming building plan consistency with Policy R-13.  This should be added as a condition, to 
confirm this process will occur.  The consultant also raised concerns about the "skewed 
intersection" and potential obstacles from the parking and landscaping.   
 

While the city's "Design Guidelines for Pedestrian Oriented Business Districts" 
indicates that street trees should be considered for the west side of Market Street, 
the street slope and the planting strip's location within the sight triangle suggest 
that street trees would not be appropriate on this frontage since they could restrict 
sight-distance.  These two factors compound the difficulty of all drivers obtaining 
a clear line of sight from the intersection's skewed angle.  It would be prudent to 
prohibit parking along the project's frontage and to limit the height of landscaping 
to no more than 36" above grade.10 

 
 As was noted in hearing testimony from the Applicant's architect, Mr. Chaney, street tree 
location could change during final building permit review.  However, language should be added 
to the above noted condition to ensure these considerations are accounted for in that review.  
And, while there are already parking restrictions in place, if anything additional is appropriate, 
added restrictions could be imposed at that juncture. 
 
 With respect to the 3rd St. W. driveway, the consultant recommended, "right-in/right-out 
only traffic flow," be considered as a condition.  The stated rationale is that the driveway falls 
short of the 75-foot spacing from the adjacent intersection at Market Street.  He added: 
 

While analysis has shown sight-distance to be adequate at this driveway, the case 
of multiple arriving vehicles does not appear to have been tested.  This problem 

                                                 
9 Exhibit L (Comment, Mr. and Ms. MacKenzie), Enc. 1, p. 1. 
10 Exhibit L (Comment, Mr. and Ms. MacKenzie), Enc. 1, p. 2. 
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could be avoided by restricting the driveway's movements so that vehicles would 
not be pausing on 3rd Street after turning off of Market Street.11 

 
 As the City's engineering analysis found adequate site-distance, this should not be 
imposed as a required condition.  However, during building permit review, the Planning and 
Building Department should consider this concern, and may elect to impose such a requirement, 
or to reserve the option of imposing same, at a later date, if necessary.  This should be clarified in 
the condition addressing these sight distance concerns.  The new condition is probably not 
necessary, given the credibility of the City traffic engineer's analysis.  However, the building 
permit submittals will have added detail, and it is reasonable to ensure that the City's analysis, as 
well as the identified concerns, are considered against those building plans. 
   

 1.7 SEPA.  The project is exempt from SEPA and traffic concurrency reviews.12 
 

 1.8 Zoning: Site and Surrounding Area.  The vacant, relatively flat lot is within the 
Market Neighborhood, and zoned Market Street Corridor, MSC 1, which provides for 
commercial use, and allows dental and medical offices outright. As a multi-story project, 
Administrative Design Review is required.  Surrounding zoning and uses are: 
 

 North:  MSC 1 and RS 7.2 (multi-story office building and single family homes) 
 West:  RS 7.2 (single family homes) 
 South: RS 7.2 (single family homes) 
 East: MSC (office and multi-family) 

 
 1.9 Impact of Setback Requirements and Relationship with Market Street.  If the 
20-foot setbacks were applied on all three sides, that would leave a 1,749 square foot triangle, 
with the remaining 6,371 square feet unbuildable due to the setbacks. 
 

This very small pad – with acute angles at 2 of the 3 corners – and the 25’ height 
limit makes the development of a viable commercial property within the standard 
setbacks unfeasible.  Further, the code places strong restrictions on parking in 
required yards, so the provision of parking in support of a commercial building 
further impacts the building limits.  The owner has determined that they require 
5000 sf of office space for development on this site to be viable, and has proposed 
modified buffers that provide just enough buildable area for that requirement.  
Even with the proposed setback adjustments limited to provide this buildable area 
the project will still require two floors of under-building parking to meet the 
City’s parking requirements for the 5000 sf clinic.13 

 
 Given these restraints, variances are a necessity for a viable commercial use.  The project 
has been designed to provide a transitions from Market Street to the residential area, while also 
allowing for reasonable use. 
                                                 
11 Exhibit L (Comment, Mr. and Ms. MacKenzie), Enc. 1, p. 2. 
12 KMC 24.02.065; KMC 25.08.010; Exhibit C (Department Power Point), p. 7; Testimony, Mr. Leavitt. 
13 Exhibit A (Staff Report), Attachment 6, p. 189 (Applicant Response to Public Comment, prepared by Mr. Chaney, 
the project architect). 
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Without this O foot setback on Market Street, the lot remains unbuildable due to 
the inequitable cost per square foot, as has been demonstrated by the past several 
failed attempts at developing the subject property.  In its undeveloped state, the 
lot currently provides no buffer to neighboring residences from the noise and 
automobile headlights caused by traffic along Market Street.  The requested 
variances, including the 0 foot request at Market St, would improve the residential 
buffer and protection from these elements, enhancing the transition from the 
commercial activity of Market Street to adjoining residential homes.  ...  As 
Policy MS-6.3 states, "commercial development which is oriented toward Market 
Street will have less impact on the adjacent low-density residential areas in the 
surrounding neighborhoods."  A 0 foot setback on Market Street allows for an 
equitable development while limiting the setback variance needed along 10th Ave 
W that is adjacent to low density residential areas and where the neighbors prefer 
to keep the 15 foot landscape buffer.14 

 
 1.10 Landscape Buffer.  A 15-foot wide landscape buffer is required along 10th Ave. 
W. and 3rd St. W., but not along Market Street, due to its principal arterial designation.15  The 
project includes the 15-foot buffer on 10th Ave. W, and a 7.5 foot buffer along 3rd St. W.  This 
reduction is allowed administratively in various circumstances, including where there is 
neighboring property owner consent.16  With the setbacks/buffers, the structure would be 67.5 
feet from properties along 3rd St. W, with the structures on those properties set back 18 and 13 
feet.  As authorized by code, the Department concluded that the landscape buffer along 3rd 
Street West is consistent with KZC Section 95.46.1  because the adjoining owners agreed in 
writing to the modification in and the "distance of development from the neighboring property 
decreases or eliminates the need for buffering."17 
  
 1.11 Written Public Comment.  The initial public comment period ran for about a 
month in May/June of 2018.  The Department addressed comments, which focused on three 
primary concerns, driveway and intersection sight distance; traffic and parking impacts; and, 
impacts on neighboring residential uses.  
 
  1.11.1 Site Distance and Driveway Access.  The City’s Transportation Engineer 
required a driveway variance to allow two access driveways (from 10th Ave. W. and 3rd St. W.) 
and to allow the driveways to be less than 75 feet from the adjacent intersections.  Public Works 
approved the two driveways with conditions, including an on-street parking restriction on a 
portion of 10th Ave. W., and a limitation on structure and landscaping height to preserve sight 
angles.  Public Works determined that as conditioned, the approach was consistent with Public 
Works Pre-Approved Plan Policy R-13, addressing sight distance for driveways and 
intersections. 
 

                                                 
14 Exhibit A (Staff Report), Attachment 9 (Application), p. 1 of Application, p. 209 of packet. 
15 KZC 95.42 (Landscape Category C required in MSC 1 zone); Exhibit A (Staff Report), p. 6 of packet. 
16 KZC 95.46.1; Exhibit A (Staff Report), p. 7 and Attachment 8.    
17 Exhibit A (Staff Report), p. 7 of packet. 
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 The Applicant also addressed public comments, including those on sight distance on 
Market Street to the north from the 10th Avenue stop sign.  The Applicant noted a construction 
fence had been erected on the property.  The fence was installed around the perimeter on the 
sidewalk's back side, and within Kirkland right-of-way, and is not consistent with where the 
building will be.  The property line is 4'6" behind the back of the sidewalk along Market Street.  
The building's south end will be about 38' north of the back side of the sidewalk at the south 
intersection.  The Applicant prepared a site distance analysis diagram based on Policy R-13 - 
Intersection Site Distance.  The analysis showed "that the sight distance from the stopping area at 
10th Avenue for Market Street traffic coming from the north not only exceeds the City's required 
minimum distance for a 35 mph street but exceeds the desired minimum distance as well, by 
several hundred feet."18 
 
  1.11.2 Traffic.  The use is estimated to generate 19 trips during the PM peak 
hour.  With two levels of parking served by separate driveways, each would generate less than 
ten trips during the PM peak hour when adjacent street traffic volume is highest.  PM peak hour 
counts on 10th Ave. W. and 3rd St. W., are less than 30 trips for each street.  The City’s 
Transportation Engineer determined the traffic flow impact would not be significant.    
 
  1.11.3 Parking.  The project will provide one stall per 200 square feet of gross 
floor area, with one space substituted for bike facilities, as allowed by code.  5,000 gross square 
(clinic level is 4,291 SF) would require 25 parking stalls.  With secured bicycle storage, a 5% or 
1.25 stall reduction is allowed.19  With 24 stalls, preliminary plans show compliance.  Parking 
adequacy will be confirmed during building permit review. 
 
  1.11.4 Neighboring Residences.  Along 3rd Street W., the setback would be 
reduced to 7.5 feet, with the adjacent neighbors previously agreeing to the approach.  The 
setback on 10th Ave. W. would be 15 feet, with a landscape buffer of the same dimensions.  
While treated as a front yard, if viewed as a side yard, the setbacks would be closer to five-feet.  
The buffer areas will be landscaped, with trees planted at one per 20 linear feet, with deciduous 
trees of 2.5" caliper, and/or eight-foot coniferous trees installed.  Shrubs are planted to attain 
60% coverage within two years, and coupled with living ground cover, meeting code 
requirements.20   
 
 The structure must also meet the City's Design Guidelines for Pedestrian-Oriented 
Business Districts.  The Guidelines require that all building fronts along sidewalks have 
pedestrian-friendly features including transparent or decorative windows, public entrances, and 
treatment of blank walls.  The design includes pedestrian oriented spaces, blank wall treatments, 
and parking garage screening treatments.  Administrative Design Review will occur as part of 
the building permit application.  Also, the triangular shaped site will continue to provide 
openness around the perimeter, given the public rights-of-way on all sides.   
 
 While subject to Design Review, the project architect, Mr. Chaney, further described the 
architectural features expected to ensure the building is compatible with the surrounding area and 

                                                 
18 Exhibit A (Staff Report), Applicant's Response to Public Comments, p. 190 of packet. 
19 KZC 105.34. 
20 KZC 51.10 (Landscape Category C required in MSC-1 zone); KZC 95.42 (landscaping requirements). 
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supports pedestrian activity.  This includes using building materials such as brick and steel, 
which would be modulated to add interest.  This would be coupled with a green wall or 
landscape trellis wall, and stucco/glass, to activate the building front.  Similar facades would be 
carried around the building.  Steel awnings would be placed along the façade.  The windows 
behind would have reduced visual transmittance, to reduce sight lines into the garage, but would 
not be reduced so much as to become a mirror.  These measures would bring the scale of the 
building down and orient it toward the pedestrian. 
 
 1.12 Comparison with Other Projects.  The site is one of three triangular shaped 
parcels with rights-of-way on all three sides within the City.  The other two are developed with 
an office and a park (1715 Market and near 1300 Block of Market).  The office is a legal 
nonconforming structure with a staircase and awning extending into the front yard setback, 
though on a much larger parcel with greater buildable area.   
 
 The office project is similar in size to two neighboring office projects developed on more 
standard lots.  Neither project required a code variance, though with one, during design review, 
the front yard setbacks were reduced by four to six feet.21 
 

Project Gross Floor Area Property Size Prop. Size Percent 

Project 5,000 8,120 61.58 
1029 Market Office 11,931 15,001 79.54 
312 11th Avenue 5,687 8,880 64.04 

   
 The Department mapped other buildings along Market Street, to illustrate the structures 
to the south directly fronting it.22  Eliminating the Market Street setback would not be out of 
character with this area, which is intended for pedestrian oriented commercial uses.  Overall, the 
project would improve transitioning between the Market Street Corridor and residential areas. 
 
 1.13 Development Background.   In 2003, a variance was granted for an office 
building which would have reduced setbacks to five feet and ten feet, with the Market Street 
setback maintained at 20-feet.  The variances would have allowed a 4,200 square foot office 
building, but with only 14 parking stalls.23  Building permits were applied for, but the project 
was never built.24  Following these events, in 2017, the property owner secured consent from two 
neighboring residents, both on 3rd Street West, at 925 and 1010.  The consent stated: 
 

As neighbors to the undeveloped lot at 1009 Market Street, we would like to 
voice our approval of the proposed new building for Kirkland Family Dentistry.  
We have reviewed the architectural renderings and understand the proposed 
landscape barriers / setback variances to be 7.5ft at 3rd St W, 7.5ft at 10th Ave W, 
and 0ft at Market Street. 
 

                                                 
21 Exhibit A (Staff Report), pp. 10-11 of packet. 
22 Exhibit C (Power Point, Department), p. 14. 
23 See earlier Decision at Exhibit A (Staff Report), Attachment 4, pp. 1 and 4 of Decision, pp. 37 and 40 of packet. 
24 Testimony, Mr. Leavitt. 
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We have growing concern over the noise and automobile headlight pollution in 
our neighborhood, and accordingly we support a 0ft setback at Market Street to 
provide a buffer from these problems 
 
Due to the triangular shape of the lot and proposal of a parking structure that will 
inhibit the need for street parking, we encourage the aforementioned setback 
variances that are necessary to obtain the proper square footage for an equitable, 
owner-occupied dental office site.25 
 

 1.14 Comprehensive Plan.  The Plan supports a mix of higher intensity uses along the 
Market Street Corridor while minimizing impacts on adjacent residential neighborhoods.26   
 

The Market Street Corridor is an attractive, economically healthy area that 
accommodates neighborhood-oriented businesses, office uses and multifamily 
housing.  The commercial uses provide convenient shopping and services for 
residents of both the Market and Norkirk Neighborhoods.  The corridor is 
bounded by single-family residential neighborhoods to the north, east and west 
and a vibrant Central Business District to the south.  Design of new development 
along the corridor incorporates landscaped buffers, site design and architectural 
treatments that complement and protect the adjacent residential neighborhoods.27 

 
 The site is within this mixed commercial/residential corridor area.  The site is designated 
for office-multifamily uses.  Commercial development is encouraged to orient towards Market 
Street to reduce impacts on adjacent low-density residential areas.  The project includes this 
orientation, and is coupled with Design Review, modulation, landscaping, sidewalk 
improvements, and other mitigation.  It has been reviewed for traffic impacts, and is designed 
consistent with Plan policies which support addressing sight distance and pedestrian safety, to 
ensure efficient and safe traffic flow.  With the Public Works review, and forthcoming Design 
Review, the project is consistent with the Plan and responds appropriately to the site and 
surrounding community.   
 
 1.15 Conditions/Staff Report.  The Applicant did not object to the Staff Report's 
propose conditions, which should be included to ensure project consistency with code 
requirements, the Applicant’s submittals, and these findings.  Except as modified, that Staff 
Report is incorporated.  As addressed above, a condition addressing the line of sight concerns 
should be added (Condition 5). 
 
2. CONCLUSIONS OF LAW 

 
 2.1 The Hearing Examiner is authorized to review the requested variance.28  The 
Applicant has the burden of proof.29  To grant a variance, these criteria must be met. 

                                                 
25 Exhibit A (Staff Report), pp. 202-207. 
26 Exhibit A (Staff Report), pp. 11-12; Plan Goal MS-2 and Policy MS-6.3. 
27 Exhibit I (Comprehensive Plan, Market Street Corridor), p. 1. 
28 KZC 120.10. 
29 KZC 150.45. 
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1. The variance will not be materially detrimental to the property or 

improvements in the area of the subject property or to the City in part or as a 
whole; and 

 
2.   The variance is necessary because of special circumstances regarding the size, 

shape, topography, or location of the subject property, or the location of a 
preexisting improvement on the subject property that conformed to the Zoning 
Code in effect when the improvement was constructed; and 

 
3.  The variance will not constitute a grant of special privilege to the subject 

property which is inconsistent with the general rights that this code allows to 
other property in the same area and zone as the subject property.30 

 
 With the required landscaping, buffering, Design Review, and improved pedestrian 
circulation, there is no material detriment to the property or area improvements, or to the City 
more generally.  While the Market Street setback is eliminated, the commercial building is 
oriented toward Market Street, will provide a better transition than the current vacant lot, and the 
building has been designed to facilitate pedestrian activity.  The landscaped buffers on the other 
two sides address use change and provide for compatibility between the uses. 
 
 The variance is necessary due to the site's unique triangular shape, constrained size, and 
the code treatment of such a site, which requires not one, but three front yard setbacks.  This is 
due to the three right-of-ways on all sides, resulting in 20-foot setbacks on all sides.  On a more 
standard site, side yards would be closer to five feet.   As one of only three similarly situated 
sites within the City, one of which is a park, these do constitute special and unique 
circumstances.   
 
 Granting a variance would not result in a grant of special privilege.  As the Department 
documented, two neighboring sites which are less constrained, and developed for office use, 
have greater development intensities and cover a higher percentage of the lot.  With gross floor 
area for office use limited to 5,000 square feet, this is a minimally sized office building.  As 
detailed in the findings, the design for this commercial building is the minimum necessary, given 
the landscape buffer, setback, and parking requirements imposed.  
 
 2.2 General Zoning Criteria.  Given the review process being used, the City Code 
also requires that these criteria be met:    
 

a.    It is consistent with all applicable development regulations and, to the 
extent there is no applicable development regulation, the Comprehensive 
Plan; and 
 
 b.    It is consistent with the public health, safety and welfare.31 

 
                                                 
30 KZC 120.20. 
31 KZC 150.65.3. 
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 City regulations, which fully regulate the proposal, are complied with.  Even if 
applicable, as the findings articulate, the approval is consistent with the Comprehensive Plan, 
including the Market Street Corridor section; and, redevelopment of the site is consistent with 
the public health, safety, and welfare. 
 

DECISION 

 
  The Hearing Examiner, pursuant to the above Findings of Fact and Conclusions of Law, 
approves the requested variance, subject to these conditions.   
 
 1. This application is subject to the applicable requirements contained in the Kirkland 
Municipal Code, Zoning Code, and Building and Fire Code.  It is the responsibility of the 
applicant to ensure compliance with the various provisions contained in these ordinances. 
Exhibit A, Staff Report, Attachment 3, Development Standards, was provided to familiarize the 
applicant with some of the additional development regulations.  This attachment does not include 
all of the additional regulations.  When a condition of approval conflicts with a development 
regulation in Attachment 3, the condition of approval shall be followed.  
 
 2. As part of the application for a building permit, the applicant shall submit the 
construction plans demonstrating compliance with the approved zoning permit plans (see Exhibit 
A, Staff Report, Conclusion II.F.5).  
 
 3. Prior to issuance of the building permit, the applicant shall submit a signed agreement 
for the modification of the required landscape buffer as provided by the City (see Exhibit A, 
Staff Report, II.E.4).  
 
 4. Public Works Staff has reviewed the request for a driveway variance and approved the 
project driveways with the following conditions (see Exhibit A, Staff Report, Conclusion II.E.5):  
 
  a. Paint the curb east of the project driveway red to restrict on-street parking east 
of the project driveway on 10th Avenue West.  
 
  b. All landscaping and structures within the sight triangles for both driveways 
must be no higher than three feet measured from the grade of the driveway located 14 feet back 
from the back of the sidewalk. 
 
 5. The Planning and Building Department shall review its traffic engineering sight 
line analysis against building permit plans, once submitted.  As part of this review, the placement 
of street trees, vegetation  height, and any need for parking restrictions along project frontage 
shall be considered.  With respect to the project's 3rd Street W. driveway, the Planning and 
Building Department will consider whether a further restriction, such as a "right-in/right-out only 
traffic flow" is needed or appropriate, or whether the authority to impose such as condition 
should be reserved.   See technical analysis in Exhibits K and L. 
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Exhibit A, Staff Advisory Report and Attachments

https://www.kirklandwa.gov/Assets/Planning/Planning+PD

Fs/Hearing+Examiner/1009+Market+Street+Variance+HE

+Packet+01302020+-+VAR18-00070.pdf

https://www.kirklandwa.gov/Assets/Planning/Planning+PDFs/Hearing+Examiner/1009+Market+Street+Variance+HE+Packet+01302020+-+VAR18-00070.pdf
https://www.kirklandwa.gov/Assets/Planning/Planning+PDFs/Hearing+Examiner/1009+Market+Street+Variance+HE+Packet+01302020+-+VAR18-00070.pdf
https://www.kirklandwa.gov/Assets/Planning/Planning+PDFs/Hearing+Examiner/1009+Market+Street+Variance+HE+Packet+01302020+-+VAR18-00070.pdf
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Tony Leavitt

From: Mark Fosdal <mark.fosdal@gmail.com>
Sent: Thursday, January 30, 2020 1:56 PM
To: Tony Leavitt
Subject: Case Number VAR18-00070

Tony, 
 
In regards to the notice of hearing on Jan 30th to Case Number VAR18-00070, I would like to verbalize my concerns 
about this project.  After I recently moved to the residence of 1010 3rd St W in Kirkland, I was approach by a couple 
gentlemen that explained the project and recall signing a paper on Jan 3rd, 2017.  After settling in and getting to know 
the area, I have reservations about the building project in the lot across my street regarding the new expansion of the 
building as well as the lack of parking this will provide for both its customers and the employees.  The access cars on our 
streets (with the Dibble Engineering buliding recently finished) and the the street parking has was not a factored in when 
I had the initial discussion on Jan 3rd.  I would ask this project not move forward with the present plans in place. 
 
I will be away tonight on a business trip so I cannot attend the meeting but can certainly stop by for a more formal 
discussion if needed.  Thank you again for your time and effort with this project. 
 
Regards, 
 
Mark Fosdal 
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Tony Leavitt

From: Liz Hunt <liz@starwhite.net>
Sent: Wednesday, January 29, 2020 12:30 PM
To: Adam Weinstein; Tony Leavitt
Cc: Liz Hunt
Subject: VAR18-00070 - MARKET STREET DENTAL CLINIC VARIANCE

To: Tony Leavitt, Senior Planner 
To: Adam Weinstein, Director of Planning and Building 
To: Kirkland Hearing Examiner 
 
<NOTE: PLEASE FORWARD TO THE HEARING EXAMINER; I AM UNABLE TO FIND AN EMAIL ADDRESS FOR THAT ROLE.> 
 
I have a question concerning the variance for the property at 1009 Market St: 
 
Will the owner of the property compensate the City (and the neighborhood?) for the increase in value to the property if 
the requested setback reductions are allowed? 
 
Thank you. 
 
Liz Hunt 
Resident 
1704 8th St W 
Kirkland, WA 98033 
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Tony Leavitt

From: Mark Nickerson <markni@outlook.com>
Sent: Wednesday, January 29, 2020 3:58 PM
To: Tony Leavitt
Subject: RE: January 30, 2020 Hearing Examiner Meeting

Mr. Leavitt:   
 
Including parking studies, neighborhood comments, etc. from 2002 is not relevant, that’s 17-18 years ago.  The Hearing 
Examiner has to wade through 165 pages before she gets current commentary from the neighborhood.  Your 
information packet is definitely misleading.    
 
Please forward this e-mail to the Hearing Examiner.   
 
Thank you, 
Mark   
 

From: Tony Leavitt 
Sent: Wednesday, January 29, 2020 3:46 PM 
To: Mark Nickerson 
Subject: RE: January 30, 2020 Hearing Examiner Meeting 
 
Mark, 
The staff report includes information from the 2002 for reference (pages 37-165). The project did not require a traffic 
review since the project is exempt from SEPA. 
 
The Hearing Examiner will base her decision on the decisional criteria after reviewing the packet and comments presented 
at tomorrow’s meeting.  
 
Tony Leavitt, Senior Planner 
City of Kirkland Planning and Building Department 
123 5th Avenue; Kirkland, WA 98033 
Phone: 425.587.3253 
Fax: 425.587.3232 
tleavitt@kirklandwa.gov 
Work Hours:  
M-F: 7am to 3:30pm 
 
“Kirkland Maps” makes property information searches fast and easy. 
GIS mapping system now available to public at http://maps.kirklandwa.gov 
 

From: Mark Nickerson <markni@outlook.com>  
Sent: Friday, January 24, 2020 8:52 AM 
To: Tony Leavitt <TLeavitt@kirklandwa.gov> 
Cc: Shailene Dahl <SDahl@kirklandwa.gov> 
Subject: FW: January 30, 2020 Hearing Examiner Meeting 
 
Thank you.  I think my e-mail of 2/7/2019 proposes a good compromise.  I’m concerned that no one is watching 
out for the best interests of the entire neighborhood. 
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Thank you, 
Mark 
 

From: Tony Leavitt 
Sent: Friday, January 24, 2020 7:29 AM 
To: Mark Nickerson 
Cc: Shailene Dahl 
Subject: RE: January 30, 2020 Hearing Examiner Meeting 
 
Mr. Nickerson, 
Your initial comments are included (see Pages 169 thru 171 of the packet). I did just find an email that you sent 
on 2/7/19 that I will enter into the record and forward to the Hearing Examiner for her review before the hearing. 
You can also submit additional comments up until the close of the hearing or testify at the hearing. Thanks. 
 
Tony Leavitt, Senior Planner 
City of Kirkland Planning and Building Department 
123 5th Avenue; Kirkland, WA 98033 
Phone: 425.587.3253 
Fax: 425.587.3232 
tleavitt@kirklandwa.gov 
Work Hours:  
M-F: 7am to 3:30pm 
 
“Kirkland Maps” makes property information searches fast and easy. 
GIS mapping system now available to public at http://maps.kirklandwa.gov 
 

From: Mark Nickerson <markni@outlook.com>  
Sent: Thursday, January 23, 2020 6:01 PM 
To: Shailene Dahl <SDahl@kirklandwa.gov> 
Cc: Tony Leavitt <TLeavitt@kirklandwa.gov> 
Subject: Re: January 30, 2020 Hearing Examiner Meeting 
 
I submitted several e-mails objecting to the variances.  I don't see that my objections have been 
registered and noted in your report.  I think you need to amend your report and postpone the 
hearing making sure your report is inclusive. 

Thank you, 
Mark E. Nickerson 
307 10th Ave West, Kirkland  

From: Shailene Dahl <SDahl@kirklandwa.gov> 
Sent: Thursday, January 23, 2020 2:21:17 PM 
Cc: Tony Leavitt <TLeavitt@kirklandwa.gov> 
Subject: January 30, 2020 Hearing Examiner Meeting  
  
Attached for your information are the agenda and meeting packet for the January 30, 2020 Hearing 
Examiner Meeting regarding the 1009 Market Street Variance, File Number VAR18-00070. 
  
If you have any questions, please contact Senior Planner, Tony Leavitt at 425-587-3253 or 
tleavitt@kirklandwa.gov. 
  
Thank you, 
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Shailene Dahl ❄ 
Office Specialist  
Planning & Building Department 
City of Kirkland 
425-587-3238 
  
 
 
 
 
NOTICE: This e-mail account is part of the public domain. Any correspondence and attachments, 
including personal information, sent to and from the City of Kirkland are subject to the Washington 
State Public Records Act, Chapter 42.56 RCW, and may be subject to disclosure to a third party 
requestor, regardless of any claim of confidentiality or privilege asserted by an external party.  
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Tony Leavitt

From: Mark Nickerson <markni@outlook.com>
Sent: Thursday, February 07, 2019 8:12 AM
To: Tony Leavitt
Subject: RE: Market Street Variance

Dear Mr. Leavitt: 
 
I didn’t receive the report that you mentioned in your e-mail of January 25th and I unfortunately, I won’t be able to 
attend tonight’s hearing.  Please accept this e-mail has my position to be read into the record at tonight’s hearing.   
 
Adverse impact on values of surrounding residences:  I purchased my home relying on the zoning restrictions and 
setback requirements of the City of Kirkland.  In turn, the purchaser of 1009 Market Street was fully aware of those 
restrictions and requirements at the time of his purchase.  For the City to now grant substantial variances to setback 
requirements such that a massive office building could be built is wrong.  The City would be prioritizing the value of the 
1009 Market Street over the surrounding residences.  The City needs to act in the interest of the entire neighborhood.     
 
I understand that in September 2002, the City granted limited setback variances to the then owner of the property such 
that a 4,200 SQF office building could be built.  I think that is a good compromise and the City should not grant the 
current application for variances on all three sides such that a 5,400 SQF office building could be built. 
 
Increased traffic:  There is substantial traffic and speeding at the intersection of 3rd West Street and 10th Avenue West.  I 
have called this issue to attention of the City a number of times.  Granting the application for a large building means 
more traffic.  Once again, this is not in the best interest of the entire community. 
 
Illegal uses of the property:  The current owner of the property has been cited for zoning infractions on his 
property.    Most recently, in October 2018, he used his property as a waste transfer station.  (The Code Enforcement 
group of the City can provide you with the details.)  For me, this sets the tone for any representation of the owner or his 
architect that he concerned about the neighborhood.  He is merely trying to maximize the value of this property.  The 
City acting for the entire neighborhood should just tell him “No” to his application. 
 
Please let me know if you have any questions.    
 
Thank you, 
Mark E. Nickerson 
307 10th Avenue West 
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Market Street Dental Clinic 
Variance

Public Hearing

January 30, 2020

File No. VAR18-00070
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Proposal

• Variance to allow the reduction of the three required front 
yard setbacks.

– 3rd Street West setback reduced from 20 feet to 7.5 feet

– 10th Avenue West setback reduced from 20 feet to 15 
feet

– Market Street setback reduced from 20 feet to 0 feet

• Proposed office structure would be 5,000 square feet plus 
two levels of parking below. 

• Parking garage entrances from 3rd and 10th needed to 
access each parking level.

• Landscape Buffer Reduction along 3rd Street West
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Proposed Site Plan
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History of Site

• Variance Approved in 2003

– Reduced 3rd Street West setback to 5 feet

– Reduced 10th Avenue West setback to 10 feet

– No reduction of Market Street Setback but had a below 
grade parking garage extending to the property line

• Lapse of Approval Expired before Construction

• Included as Attachment 4 for reference
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Public Comments

• Driveway and Intersection Sight Distance Issues
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Public Comments

• Traffic and Parking Impacts on Neighboring Streets

– The City’s Transportation Engineer Review concluded 
that the additional trips created by the project would not 
significantly impact the traffic flow on neighboring 
streets.

– The project will need to provide onsite parking as 
required by the Zoning Code.

• Building Impacts on Neighboring Residential Uses

– Siting of the building closer to Market Street, required 
landscape buffers, and adjacent rights-of-way help to 
reduce impacts on neighboring residential uses.

– Design Regulations, reviewed with ADR, will help to 
reduce bulk and scale of the building
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Environmental (SEPA) and 
Traffic Concurrency Reviews

• KMC Section 24.02.065 exempts the following projects 
from SEPA review:

– The construction of an office building with twelve 
thousand or fewer square feet of gross floor area, and 
with associated parking facilities designed for forty or 
fewer automobiles.

• KMC Section 25.08.010 exempts any project that Section 
24.02.065 exempts from Traffic Concurrency.

• As a result of these exemptions, a traffic report was not 
required for the project.
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Zoning Requirements

• Building Height

– Project limited to 25 feet in height

• Parking

– 1 stall per 200 square feet for Office Use or 25 stalls

– Per KZC Section 105.34, 1 stall reduction for Onsite 
Covered and Secured Bicycle Storage 

– 24 stalls being provided onsite

– Staff will confirm compliance with Building Permit
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Zoning Requirements

• Driveway Modification

– Needed to approve two driveways to serve the site and 
for distance from intersection (less than 75 feet)

– Multiple driveways needed to accommodate two parking 
levels

– Administrative Approval by Public Works Department

• Administrative Design Review

– Review will be done prior to or as part of the Building 
Permit Review

– Final Design of the Building could change as a result of 
this review
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Variance Request

• Zoning Code Chapter 120 sets forth the mechanism 
whereby a provision of the Code may be varied on a case-
by-case basis if the application of the provision would 
result in an unusual and unreasonable hardship.

• Zoning Code section 120.20 establishes three decisional 
criteria with which a variance request must comply in order 
to be granted.

• Applicant addresses the criteria in Attachment 6 and 9 of 
the Staff Report
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Variance Criterion 1

• The variance will not be materially detrimental to the 
property or improvements in the area of the subject 
property or to the City, in part or as a whole.

• Potential Impacts

– Loss of perceived openness of the street corridors

– Impacts to Market Street pedestrian experience

– Traffic impacts on neighboring streets
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Variance Criterion 1

• Staff Conclusions:

– Reduction of the 3rd Street West setback is offset by 
adjacent right-of-way. Additionally neighbors along this 
street have agreed to a landscape buffer modification.

– Reduction of 10th Avenue West setback is offset by 15 
foot landscape buffer and right-of-way separation.

– Reduction of the Market Street setback results in a 
“pedestrian friendly” building front as required by design 
guidelines for the neighborhood.

– Pedestrian friendly building fronts include transparent or 
decorative windows, public entrances, murals, display 
windows, seating, and treatment of blank walls.
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Variance Criterion 1

• Staff Conclusions:

– The City’s Transportation Engineer Review concluded 
that the additional trips created by the project would not 
significantly impact the traffic flow on neighboring 
streets.

– The proposed building, with a footprint of approximately 
5000 sf and limited in height to under 25 feet, is 
consistent in scale with other office buildings in the 
immediate area.

– While a majority of the buildings in the area have the 
standard street setback, on the west side of Market 
Street zero setback buildings are located one long block 
to the south. 
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Variance Criterion 2

• The variance is necessary because of special 
circumstances regarding the size, shape, topography, or 
location of the subject property, or the location of 
preexisting improvements on the subject property that 
conformed to the Zoning Code in effect when the 
improvement was constructed.

• Staff Conclusions:

– Required setbacks result in the subject property having 
a total area of approximately 1,753 square feet or 
21.6% of the total lot area, referred to as “buildable 
area”, that is not located within a required setback yard.
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Variance Criterion 2

• Staff Conclusions:

– A variance is necessary due to special circumstances 
due to location, size, and shape of the subject property.
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Variance Criterion 3

• The variance would not constitute a grant of special 
privilege to the subject property which is inconsistent with 
the general rights that this Code allows for other properties 
in the same area and zone as the subject property.

• Staff Conclusions:

– The subject property is highly unique for the City of 
Kirkland. It is one of three triangular shaped parcels with 
rights-of-way on all three sides that are within the City of 
Kirkland.
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Variance Criterion 3

• Staff Conclusions:

– The proposed office building would be similar in size to 
two neighboring office projects at 1029 Market Street 
and 312 11th Avenue West 

Project
Gross Floor 

Area
Property 

Size GSF/ Prop. Size %

1009 Market Office 5,000 8,120 61.58

1029 Market Office 11,931 15,001 79.54

312 11th Avenue 
Office 5,687 8,880 64.04
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Process IIA Permit Criteria

• Zoning Code section 150.65.3 states that a Process IIA 
application may be approved if:

– It is consistent with all applicable development 
regulations and, to the extent there is no applicable 
development regulation, the Comprehensive Plan; and

– It is consistent with the public health, safety, and 
welfare.
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Process IIA Permit Criteria

• Staff Conclusions:

– Consistent with Development Regulations and 
Comprehensive Plan

– The proposed development will create infill office 
development while meeting the goals of the 
Comprehensive Plan for the Market Neighborhood.

– The project will not significantly impact the traffic flow on 
neighboring streets.
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Staff Recommendation

• Approval of Setback Variance with Conditions

• Conditions Outlined in Staff Report

– Compliance with Zoning Permit Plans

– Recording of Landscape Buffer Agreement

– Parking Restriction along 10th Avenue West

– Landscape restriction in sight distance triangles
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Market Street Clinic

Market Street Clinic

Address: 
1009 Market Street

Zoning: 
MSC1 (Market Street Corridor)

Site Area: 
8120 sf (0.186 ac)

Proposed Use:
A new 5000 sf dental clinic with 24 
parking spaces on two levels, on a 
vacant lot.
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Market Street Clinic
Site Context
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Market Street Clinic
Site Setbacks
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Market Street Clinic
Proposed Setbacks
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Market Street Clinic
Proposed Site Plan
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Market Street Clinic
Proposed Lower Parking Plan
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Market Street Clinic
Proposed Main Level Plan
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Market Street Clinic
Proposed Upper Level Plan
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Market Street Clinic
Proposed Elevations
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Market Street Clinic
Proposed Elevations
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Market Street Clinic
Proposed Building Section
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Market Street Clinic
Building Exterior Study

Aerial View

View from Market Street

Market 
Street

Market Street

3rd
Street
W
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Market Street Clinic
Building Exterior Study

Aerial View from West

View from South

10th

Ave W

Market Street

3rd
Street
W
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Market Street Clinic
Proposed Market Street Frontage

Market Street Frontage Plan

Market Street Frontage Elevation
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Market Street Clinic
Site Access and Circulation
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Market Street Clinic
Market Street Sight Distance

VAR18-00070
Hearing Examiner Decision

Exhibit D



Market Street Clinic
Variance Criteria

Variance Criteria

Per Kirkland Zoning Code Section 120.20 the City may grant a variance only if it finds that:

1. The variance will not be materially detrimental to the property or improvements in the area 
of the subject property or to the City in part or as a whole; and

2. The variance is necessary because of special circumstances regarding the size, shape, 
topography, or location of the subject property, or the location of a preexisting improvement on 
the subject property that conformed to the Zoning Code in effect when the improvement was 
constructed; and

3. The variance will not constitute a grant of special privilege to the subject property which is 
inconsistent with the general rights that this code allows to other property in the same area and 
zone as the subject property.
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Market Street Dental Clinic 
Hearing

Nicole and Ken MacKenzie
January 30, 2020
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We Support Development of this 
Parcel

• Within the thoughtfully-enacted and time-
tested MSC-1 zoning code

• Consistent with the surrounding residential 
neighborhood
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The City’s Spring 2019 Neighborhood Survey
• Conducted in preparation for an update cycle for three City 

Neighborhood Plans
– Market
– Market Street Corridor
– Highlands
– Norkirk

• Asked about locating buildings closer to the curb along Market 
Street
– 72% (210 of 290 responses) objected to buildings closer to the Market 

Street sidewalk
– 14% responded that it’s OK to build closer to the sidewalk
– 14% responded that they weren’t concerned

The Variance Would be Materially Detrimental 
to the City and Surrounding Area
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The Variance Would be Materially Detrimental 
to the City and Surrounding Area

The Market Street Corridor Neighborhood Plan
• Update is now available in draft form and scheduled for 

Planning Commission review in April
• Developed jointly by citizens and City staff
• Favors mixed Commercial/Residential land use
• Clarifies that Market Street is not an urban area (except the 

7th Ave historic district)
• Re-emphasizes neighborhood blend and building spacing 

that is consistent with surrounding low density residential 
neighborhoods
– A zero front yard setback on Market Street is inappropriate
– The Market Street Corridor vision is leafy, comfortable, spacious, 

and mixed use.
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1. The intersection of Market Street and 10th

Ave S is made unsafe if the variance for a zero 
setback on Market Street is granted

2. The driveway onto 3rd Street W is unsafe

The Variance Would be Materially Detrimental 
to the City and Surrounding Area
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Intersection Challenges

Right Turn from
Market St 
onto 3rd St. W and left 
turn into driveway

Difficult turn
onto Market St.
(especially left)

Approx 5% downhill grade

35 MPH
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Intersection Challenges

1. Steady Market Street rush hour traffic with rare 
gaps suitable for crossing or turning

2. Dense: 35 MPH slowing to 25 MPH a few blocks 
downhill

• Compression of space between cars
• Makes judging speed truly difficult
• On dark or rainy days, just see headlights
• Bike riders nearly invisible in front of the auto headlight 

parade

• Cited as a safety problem in multiple public 
comment letters
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Applicant Submitted Sight Distance 
Triangles Purportedly Pursuant to City 

Policy R-13

Kirkland Policy R-13 Referenced
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Policy R-13 Defines “Edge of Major 
Road’s Traveled Way”
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Incorrect “Edge of Travelled Way”

Incorrect
– does not conform to R-13 – too far from the curb
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Correct “Edge of Travelled Way”

Correct Edge of 
Traveled Way per Policy R-13
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Policy R-13 Defines “Decision Point”
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Incorrect “Decision Point”

Incorrect
– does not conform to R-13
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Correct “Decision Point”

Correct “Decision Point”
 14’ from “Traveled Way”
 Center of minor street approach lane

(Need field measurements to locate exactly)
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Policy R-13 Defines “Sight Distance 
Triangle”

Critical Footnote
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Policy R-13 Footnotes to Table 2
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Incorrect “Sight Distance Triangle”

• Slope not shown for Market Street
• No Sight Distance allowance for slope

Incorrect
– does not conform to R-13

VAR18-00070
Hearing Examiner Decision

Exhibit F



Neighborhood Topographical Map
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Market Street Slope

• Market Street slope down to 10th Ave W appears to be 
about 5% - perhaps a 14’ rise from 10th Ave W to 3rd St 
W

• The adjustment requirements of footnote (a) to Table 2 
are triggered but not included in the analysis

• Believed to add at least 21 feet to required sight 
distance

• Presence of slope indicates need for additional study of 
building features that overhang above sidewalk and 
landscaping which may interfere with the sight triangle
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Building Front Awning/Overhang

Overhang likely interferes with sight triangle due to
• Zero setback along Market St
• Slope of Market St
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Proposed Landscaping/Barrier 
Interferes with Sight Triangle
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Policy R-13 Drawing Shows a Right 
Angle Intersection
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Policy R-13 Footnotes to Table 2
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Incorrect “Sight Distance Triangle”
• No sight distance allowance/increase for this “skewed 

intersection”
• Note especially complicated left turn to northbound Market St

Incorrect
– does not conform to R-13
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Incomplete Analysis of 3rd Street 
Driveway Situation

Car waiting on 3rd St
to turn left
Into driveway

35MPH 45 degree turn 
from Market & short sightline
causes danger to both cars
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3rd Street Driveway Approach Safety 
Study & Remediation Needed

Reference Hearing Packet Page 115, 10/31/02 
Memorandum from Thang Nguyen, Transportation 
Engineer, to Tony Leavitt

VAR18-00070
Hearing Examiner Decision

Exhibit F



3rd Street Driveway Approach Safety 
Study & Remediation Needed

• Traffic on Market is considerably more congested now 
than in 2002 and will get worse in the future.

• The left turn from the alley across 3rd Street is now 
prohibited due to traffic safety issues studied during 
the approval cycle for the Dibble Engineering Building.

• As stated in the 2002 memo, this driveway is unsafe for 
traffic turning right from southbound Market St onto 
3rd St W when a car is stopped or slowed to turn left 
into the driveway. 
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Variance For Market Street Setback Is 
Not Necessary

1. Single family residence existed on site from 1949 to 
2007

2. Variances to setbacks only on 3rd Street W and 10th

Ave. W granted in 2003

3. Building Permit issued with no apparent variances in 
2007
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2003 Project
• Variance Requested at Hearing on February 6, 2003 (per page 45 of this 

hearing packet)

“Applicant is requesting a Variance to allow the reduction of two of the three 
required front yard setbacks (see Attachment 2). The 3rd Street required front 
yard setback would be reduced from the required 20 feet to 5 feet and the 10th 
Avenue required front yard setback would be reduced from the required 20 feet 
to 10 feet. The subject property currently contains one single-family residence. 
The existing residence is proposed to be demolished and replaced with a 4,200 
square foot office building. Parking for the office building will be located in an 
underground garage (13 stalls) and one stall will be above ground. Access to the 
garage will be from a driveway off 10th Avenue West.”

• No setback variance is requested on the Market Street front yard
– 3rd Street W setback request is 5 feet (from 20 feet)
– 10th Ave W setback request is 10 feet (from 20 feet)

• Parking Access via a driveway off 10th Avenue West
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2003 Project

20’ Setback
dimensioned
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2007 Project
• Permit BLD07-00107

Type: Building Non Residential - BNR, Class: New

To build a mixed use building with 13 car garage 
below, 1st floor 2,700sq. ft. shell for 1 office , 
and 2nd floor 2,700 sq. ft for 1 residential unit.

PROJECT: IIA-02-50

• No evidence of any zoning variance has been 
found specific to this building proposal
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2007 Building Permit Appears to 
Conform to Zoned Setbacks

Apparent building
front wall

Drawing from Development Services Department File for BLD07-00107
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Denial of the Front Yard Market Street 
Variance is Requested

• Kirkland policy R-13 has been erroneously and incompletely 
applied

• There is no development hardship - parcel history demonstrates 
that development is possible with no Market Street setback 
variance

• Market St is not an urban area (except the 7th Ave historic district)
• The current Market Street Corridor Neighborhood Plan draft 

emphasizes neighborhood blend and building spacing that is 
consistent with surrounding low density residential
– A zero front yard setback on Market Street is inappropriate
– The Market Street Corridor vision is leafy, comfortable, spacious, and 

mixed use.
• The recently developed Dibble Engineering building across 3rd

Street West is nicely setback from Market Street with some 
variance (granted by the Design Review Board) and complements 
its neighborhood
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XV.L. Market Street Corridor

1. Overview

The Market Street Corridor is centered on Market Street. It includes properties along the eastern border of the
Market Neighborhood and the western border of the Norkirk Neighborhood. The Market Street Corridor extends
from 19th Avenue on the north to the Central Business District on the south. Market Street has a development
pattern that includes a mix of commercial and residential uses and it is recognized as a transportation link serving
both regional and local users.

2. Vision Statement

The Market Street Corridor is an attractive, economically healthy area that accommodates neighborhood-oriented
businesses, office uses and multifamily housing. The commercial uses provide convenient shopping and services
for residents of both the Market and Norkirk Neighborhoods. The corridor is bounded by single-family residential
neighborhoods to the north, east and west and a vibrant Central Business District to the south. Design of new
development along the corridor incorporates landscaped buffers, site design and architectural treatments that
complement and protect the adjacent residential neighborhoods.

Market Street Corridor

Market Street provides efficient access to both the Market and Norkirk Neighborhoods, while continuing to
function as a principal north/south arterial for local and regional traffic. Bicyclists and pedestrians use the Market
Street Corridor as a connection between the Market and Norkirk Neighborhoods, and to the Central Business
District and the region as a whole.

The historic 1890s buildings at the intersection of Market Street and 7th Avenue represent the original town center
and are still a focal point for Kirkland’s history. This historic district reflects the City’s past through both its old and
new buildings and its streetscape, including street trees, public seating and street lights.
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Sears Building at 701 Market Street
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Figure MS-1: Market Street Corridor Boundary

3. Historic Context
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Between 1888 and 1890, Peter Kirk’s Kirkland Land and Improvement Company purchased much of the land that
had been homesteaded in the 1870s to begin the proposed new city. This new city was to support the
construction of the steel mill on Rose Hill near Forbes Lake. The new town center was at the intersection of
Market Street and Piccadilly, which is now 7th Avenue. This intersection, with four remaining 1891 brick buildings,
three of which are on the National Register of Historic Places, is one of the most historically significant in Kirkland.
An alternative street plan was also developed which included a large square at this intersection and a hotel on
what is now Heritage Park at the corner of Market and Waverly Way. The cluster of historic properties at the
intersection of Market Street and 7th Avenue form an important historical link and entrance to both the Market and
Norkirk Neighborhoods.

Goal MS-1: Encourage preservation of
structures and locations that reflect
Kirkland’s heritage.

Policy MS-1.1: Provide incentives to encourage retention of identified buildings of historic significance.

The City should include incentives in the Zoning and Building Codes for maintenance of the historic buildings at
the 7th Avenue and Market Street Historic District. These incentives can help to make the maintenance of the
historic structures more economically viable.

The Peter Kirk Building

620 Market Street

Policy MS-1.2: Provide markers and interpretive information for the historic sites located in the historic
district at 7th Avenue and Market Street.

Providing this information will identify these important sites and enable future residents to have a link with the
history of this significant area of Kirkland.

4. Land Use

Goal MS-2: Support a mix of higher intensity
uses along the Market Street Corridor while
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minimizing impacts on adjacent residential
neighborhoods.

Policy MS-2.1: Encourage a mix of uses within the Market Street Corridor that include multifamily and
office development as well as neighborhood oriented shops and services.

The majority of the corridor is developed with a mixture of small-scale multifamily residences at a density of 12
units/acre and office development. It is also appropriate to have other neighborhood businesses interspersed
throughout. This scale and pattern of development for the corridor fits well with the adjoining neighborhoods.

Neighborhood Shopping Area

The area south of 6th Avenue and 5th Avenue West acts as a connection between the City’s historic district and
the Central Business District (CBD). Small-scale multifamily and office development are also allowed here, but
some of the area is at a higher density than the 12 units/acre allowed north of the historic district. On the east side
of Market Street, multifamily density can go up to 24 units/acre. This helps the area to make a better transition
into the CBD.

Office Development on Market Street

There is also a node of neighborhood-oriented businesses located on the west side of Market Street, north of
14th Avenue West. This small shopping area provides convenient shopping and services for residents in the area.
If redevelopment of this site occurs, the buildings and site should be designed so that their appearance blends
with the character of the adjoining single-family neighborhood. The landscaping can be used to soften and
separate the commercial uses on-site from the adjoining residential uses.

Policy MS-2.2: Designate the historic district between 8th Avenue/2nd Street West and 6th Avenue/5th
Avenue West as a special planning area of the corridor.
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This area should remain a business commercial zone allowing residential, office and retail uses, and should
include special regulations that reinforce the historic nature of the intersection at 7th Avenue and Market Street.

Policy MS-2.3: Restrict the development of new commercial and multifamily structures to locations within
the limited boundaries designated for the Market Street Corridor.

Multifamily and commercial development should remain in designated areas within the Market Street Corridor and
not extend into the single-family residential core of the Market and Norkirk Neighborhoods or beyond 19th Avenue
to the north. The slope and alley parallel to the east side of Market Street provide a break between the corridor
and the residential core of the Norkirk Neighborhood. The break is not as well defined on the west side of the
street between the corridor and the Market Neighborhood residential core; however it is generally located
adjacent to properties that directly abut Market Street.
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Figure MS-2: Market Street Corridor Land Use

5. Transportation
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Market Street is a principal arterial that is the most traveled route into and along the borders of both the Market
and Norkirk Neighborhoods. It also plays an important Citywide role since it is the only principal arterial west of
Interstate 405 between NE 85th Street and NE 116th Street. Most of Market Street is fully improved with one lane
in each direction, and a series of left turn pockets. The street is fully developed with curbs, gutters, sidewalks, a
landscape strip and bike lanes. A landscape median provides additional green space while controlling left-turn
movements. A center turn lane north of the 7th Street West intersection extends to Forbes Creek Drive.

Goal MS-3: Maintain Market Street as a
transportation corridor with a balance among
transportation modes.

Policy MS-3.1: Promote transportation improvements that adequately support the existing and planned
land uses in the Market Street Corridor and the adjoining neighborhoods.

Transportation improvements should maintain vehicular capacity on Market Street; minimize traffic delays;
enhance connectivity between the Market and Norkirk Neighborhoods; and discourage shortcuts through the
neighborhoods.

Policy MS-3.2: Improve local access to Market Street from the Norkirk and Market Neighborhood
residential areas.

Initial research indicates that such issues as pedestrian safety, sight distance problems, short acceleration lanes,
speeding, lack of gaps for entry traffic, and transition to a 25 mph zone near the downtown all contribute to
general traffic flow problems, particularly during peak hours. Possible solutions include: simplifying intersections;
creating gaps in the traffic; and calming or slowing traffic on Market Street. Ongoing observation and study will be
necessary to ensure that Market Street will continue to function as a principal arterial while providing efficient
access to adjacent neighborhoods.

Pedestrian amenities

Policy MS-3.3: Encourage the use of nonmotorized transportation modes by providing facilities for
pedestrians and bicyclists throughout the subarea.

Pedestrian improvements, including adequate pedestrian crossings between the Market and Norkirk
Neighborhoods, should be installed at appropriate locations to improve pedestrian safety and enhance the
pedestrian environment. The installation of these improvements should be funded by the City and, when
appropriate, also required as new development occurs.
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Policy MS-3.4: Work with transit agencies to enhance transit service connecting the Market Street
Corridor and the Market and Norkirk Neighborhoods to other areas of the City and region.

Transit service is an important element of the City’s transportation system. Metro Transit serves the Market and
Norkirk Neighborhoods with routes along Market Street that provide service to the Kirkland Transit Center,
Downtown Seattle, Totem Lake, Bellevue and other surrounding areas. As automobile traffic increases, alternative
modes of transportation become more necessary. The Market Street Corridor is one of the main north/south
connections through the City and is also a main transit route.

Bus shelter on Market Street

6. Urban Design

Goal MS-4: Identify and enhance the distinct
characteristics of the different sections of the
Market Street Corridor.

Policy MS-4.1: Maintain and enhance the character of the historic intersection at 7th Avenue and Market
Street.
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Intersection at 7th Avenue and Market Street

Existing historic resources should be considered when adjacent structures are being rebuilt or remodeled. The
scale and design features of the historic buildings at the intersection of Market Street and 7th Avenue should be
taken into account when development in that area occurs.

Policy MS-4.2: Utilize design review to administer building and site design standards in appropriate
sections of the Market Street Corridor.

Design review is appropriate for the area surrounding the Market Street and 7th Avenue intersection (see Figure
MS-3). It can also be a practical tool for other multifamily and commercial development along the corridor. The
design review process can be used to review site and building design issues such as building placement,
landscaping, and building details, as well as public improvements including sidewalk width and street furniture.

Goal MS-5: Provide streetscape, gateway and
public art improvements that contribute to a
sense of identity and enhanced visual quality.

Policy MS-5.1: Provide streetscape improvements that tie together the various sections of the Market
Street Corridor.

Historic street lights, a consistent street tree plan, and pedestrian seating can all be used to add character and
reflect the feeling of the corridor. The landscape strip on the east side of Market Street adds interest and provides
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a more secure pedestrian environment. Additional street trees should be considered on the west side of Market
Street. The City should also consider funding historic street lights within the historic district and possibly along
other areas of the corridor.

Policy MS-5.2: Construct and improve gateway features at the locations identified in the Market and
Norkirk Neighborhood Plan Urban Design Sections.

Desired gateway feature locations are indicated on Figure MS-3. Improvements such as landscaping, signs,
public art, and other features that identify the neighborhood can be included if they are appropriate for a location.
Public investment will be necessary in most instances, but the City can also pursue opportunities to work with
private property owners to install gateway features as part of future development.

Goal MS-6: Provide transitions between low-
density residential uses within the
neighborhoods and the commercial and
multifamily residential uses along Market
Street.

Policy MS-6.1: Promote development regulations that address transitions and protect neighborhood
character.

The building mass and/or height of the higher density structures should not overwhelm adjoining low-density
uses. Landscape buffers should be used to soften and separate uses by creating a transition zone. Some of the
existing buildings may also need enhanced landscaping in order to prevent commercial structures from having a
negative impact on adjoining residential uses.

Policy MS-6.2: Establish multifamily building and site design standards that enhance neighborhood
compatibility.

Building and site design standards should address issues such as building placement on the site; site access and
on-site circulation by vehicles and pedestrians; building scale; site lighting; landscaping (including that for parking
lots); signs; preservation of existing vegetation; and buffers between multifamily developments and single-family
housing.

Policy MS-6.3: Orient commercial uses toward Market Street.

Commercial development which is oriented toward Market Street will have less impact on the adjacent low-
density residential areas in the surrounding neighborhoods.
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Figure MS-3: Market Street Corridor Urban Design Features
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The Kirkland Municipal Code is current through Ordinance
4713, passed December 10, 2019.
Disclaimer: The City Clerk's Office has the official version of the
Kirkland Municipal Code. Users should contact the City Clerk's
Office for ordinances passed subsequent to the ordinance cited
above.

City Website: http://www.kirklandwa.gov/ (http://www.kirklandwa.gov/) 
City Telephone: (425) 587-3000
Code Publishing Company (https://www.codepublishing.com/) 

VAR18-00070
Hearing Examiner Decision

Exhibit I

http://www.kirklandwa.gov/
https://www.codepublishing.com/


1

Tony Leavitt

From: Melissa Thirloway <Thirloway@msn.com>
Sent: Tuesday, February 04, 2020 7:44 PM
To: Tony Leavitt
Cc: thirloway; Jeff Thirloway
Subject: Additional comments, Case # VAR18-00070

Tony Leavitt, Project Planner 
City of Kirkland 
Planning and Building Department 
123 Fifth Avenue 
Kirkland, Washington  98033 
 
Re:  Case # VAR18-00070 
 
Dear Mr. Leavitt, 
 
Since the hearing examiner allowed two weeks for additional remarks, we’d like to submit these follow-up 
remarks to hearing of this case on January 30th, 2020. 
 
During the hearing on 1/30/20, traffic problems were discounted as an impediment to granting the requested 
variances.  However, traffic patterns were presented as if in a neutral environment and not with real-world 
consequences.  While there may be more, we anticipate at least two such consequences in addition to those 
presented on 1/30/20: 
 

 During evening rush hour when Market Street northbound is moving at a crawl (it has taken ten 
minutes to drive one block at this time of night), the employees of the dental building will be ending 
their day and going home.  This means at this peak time, clients’ and employees’ cars will be leaving 
the neighborhood and the garage and may be attempting to turn left from 10th Ave. W. onto 
northbound Market.  The often relentless onslaught of northbound traffic will prohibit them from 
doing so, and traffic will build up at the stop sign on 10th Ave. W., and sit idling for long periods of 
time in front of the houses on 10th Ave. W.  This will add to noise and air pollution for those homes 
along 10th Ave. W. 

 
 It has been our experience that drivers, eager to turn left onto Market St. from 10th Ave. W., wait at the 

stop sign while their car has crossed over the unlined mid-point of 10th Ave. W.  This hinders cars 
turning left from northbound Market onto 10th Ave. W., creating a driving hazard. 
 

More history on the 2003 and 2007 building proposals: 
 

 There was also some discussion at the 1/30/20 hearing about the history of variances on this site.  One 
was granted to Curtis Gelotte in 2003, which allowed for a five-year option to build as approved.  In 
2007, an agent for Ben Green approached us and wanted to negotiate building a different building on 
this site, which required different set-backs.  In exchange for our agreement to reduce the 15 foot 
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variance-approved set-back on 10th Ave. W., they were going to pay to move the fire hydrant then (as it 
is currently) located at 235 10th Ave. W. to 1009 Market St., freeing up another parking space on the 200 
block of 10th Ave. W.  The city had knowledge of this agreement and documents were 
prepared.  However, we had reason to doubt the motives and sincerity of the builders, and never 
signed this agreement.  Excavation for this new building was begun anyway. 

 
 We do not remember a new variance request, or a hearing for such, or other any public notification in 

2007.  This omission prohibited other interested parties from becoming aware of the change of plans, or 
presenting any testimony on the change of plans and subsequent approval of a change of variance. 

 
As a way to discount and deflect our concerns about the impact of this building on our neighborhood, during 
his rebuttal testimony on 1/30/20, the architect presenting the variance request stated that Dr. Green wants to 
be a good neighbor.  Here are several examples of why we question this statement: 
 

 After years of objections, Dr. Green has not demonstrated substantive concern about the objections of 
those of us who live in the neighborhood and have first-hand experience of the flow of traffic, the 
parking issues, and an interest in maintaining the character of the neighborhood.  Since purchasing the 
Gelotte plan with approved variances, which we assumed he planned to build, he has only increased 
the size and impact to the neighborhood of each of the successive buildings he has proposed building. 

 
 He doesn’t proactively care about the safety of his neighbors – he repeatedly has allowed weeds and 

grass to grow to dangerous heights during the fire season.  This has prompted neighbors to go to the 
city to make sure he cuts them down, particularly before the 4th of July when random fireworks present 
a dangerous possibility of starting a fire on his lot, threatening our homes. 

 
 He did not conform to the language of the original variance, which required existing trees to be 

incorporated into the landscape barrier required by the variance.  Instead, he neglected them, and even 
excavated so close to their root balls that they died.  Since landscape barriers offer a major mitigation of 
the impact to the character of the bordering residential neighborhood, Dr. Green’s commitment to 
following the decisions of this process remain a huge concern. 

 
 He has destroyed the character of the neighborhood by placing huge temporary signs on this site 

advertising his business north on Market.  I have no idea if these signs met code, or were approved by 
the city.  They did not stay up long so I’m assuming they did not. 

 
About the landscaping barrier along 10th Ave. W.: 
 

 After almost 20 years of talking about what developing this property would mean, oddly it never 
occurred to us until now that a driveway cannot be landscaped – we just envisioned landscaping 
would separate this building from our home and reduce its impact.  This project’s driveway on 10th 
Ave. W. is directly opposite our front door.  The way this building will look to us is a 25-foot-high wall 
stretching the entire north-south length of the lot, with a two-car-wide driveway pointed right at 
us.  Since you can’t plant concrete, there would have to be significant landscaping plans to hide or 
obscure the driveway to make it fit into a residential neighborhood.  If a variance is allowed, 
landscaping design to mitigate the impact of the driveway should be specifically stated, as well as a 
process for redress if not carried out and maintained. 
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 Another solution would be to move the driveway access to 1009 Market from its current location on 
10th Ave. W. to a spot further north on 10th Ave. W.  The home on the corner of 10th Ave. W. and 3rd St. 
W. (facing onto 3rd St. W.) has its own landscaping barrier along their property on 10th Ave. W. and the 
negative visual impact to them would be less. 

 
Additional concerns raised by testimony on 1/30/20: 
 

 After hearing about the impact of light and noise from the Dibble Building, we, too, would be 
concerned that light, noise, and detritus (dust, odors, chemical fumes) from the dental building would 
flood nearby homes. 

 
Again, given that we anticipate a strongly negative impact of allowing the variances requested in this case, we 
propose the city purchase this land and use it as a public park.  We feel that Kirkland’s reputation for its parks 
and recreational areas is a source of city pride and encourages tourism.  We believe turning this lot into a park 
is a benefit to the city. 
 
Sincerely, 
 
Melissa and Jeff Thirloway 
 
Melissa and Jeff Thirloway 
235 10th Ave. W. 
Kirkland, WA  98033 
thirloway@gmail.com; jlthirloway@msn.com 
 
 
Sent from Mail for Windows 10 
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CITY OF KIRKLAND 
Planning and Building Department 
123 5th Avenue, Kirkland, WA 98033  
425.587.3600- www.kirklandwa.gov  
 

 

MEMORANDUM 
 
To: Susan Drummond, Kirkland Hearing Examiner Pro Tem 
 
From: Tony Leavitt, Senior Planner 
 
Date: February 13, 2020 
 
Subject:  MARKET STREET DENTAL CLINIC VARIANCE, VAR18-00070 
 
At the Public Hearing on January 30th, the Hearing Examiner requested that the record 
remain open until 5pm on February 13th in order to allow the Public Works 
Transportation Engineer time to review and respond to the presentation that Nicole and 
Ken MacKenzie gave during the public hearing. Additionally, the record was kept open 
for any additional public comments. 
 
Attached is a memorandum from Thang Nguyen (City of Kirkland Transportation 
Engineer) that concludes that the proposed building, with a setback of zero feet from 
the front property line, will have no impact on the sight distance for vehicles entering 
Market Street from 10th Avenue West and that the proposed project driveways on 3rd 
Street West and 10th Avenue West have adequate sight distance.  
 
As noted in the Staff Advisory Report dated January 23rd, the project must comply with 
the Process IIA Zoning Permit Approval Criteria which states that an application may be 
approved if it: 

(1) It is consistent with all applicable development regulations and, to the 
extent there is no applicable development regulation, the Comprehensive 
Plan; and 

(2) It is consistent with the public health, safety, and welfare. 
 
Based on the sight distance review memorandum provided by the Public Works 
Department, Planning Staff concludes that the proposed application complies with these 
criteria and should be approved with conditions as outlined in the Staff Advisory Report. 
The proposed building will have no impacts on the existing sight distance conditions and 
will not create safety issues for vehicles accessing the site and driving on adjacent 
streets. The project is not required to mitigate any existing traffic conditions. Neighbors 
may contact the City’s Neighborhood Traffic Coordinator to resolve any traffic concerns 
that they may have. 
 
Enclosures 
1. Public Works Memo with Attachment 
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CITY OF KIRKLAND 
Department of Public Works 
123 Fifth Avenue, Kirkland, WA  98033  425.587.3800 
www.kirklandwa.gov 

 
MEMORANDUM 
 
To: Tony Leavitt, Senior Planner 
 
From: Thang Nguyen, Transportation Engineer 
  
Date: February 10, 2020 
 
Subject: Market Street Clinic Sight Distance 
 
The purpose of this memo is to clarify the sight distance measurement requirements for 
the proposed project  and to respond to the presentation made at the public hearing by 
Nicole and Kenneth MacKenzie. Staff also reviewed the information provided in a letter 
from Ross Tilghman. 
 
Staff Summary 

• The applicant is not required to mitigate the sight distance at an existing 
intersection (Market Street/10th Avenue West). 

• The location to measure sight distance at Market Street/10th Avenue West is 14 
feet from the edge of the bike lane closest to the curb. 

• Stopping sight distance (minimum sight distance) is the requirement for the 
project. 

• Accounting for the grade on Market Street, the measured stopping sight distance 
at Market Street/10th Avenue West exceeds the requirement. 

• The building’s awning will not block the required stopping sight distance. 
• There is adequate sight distance for the project driveways. 
• There is no correlation between increase traffic volumes and traffic crashes when 

there is adequate sight distance. 
 
Sight Distance Measurements 
The applicant is required to provide adequate sight distance at the project driveways.  
The applicant is not required to provide or mitigate the sight distance at an existing 
public intersection, but any new structures or landscaping may not obstruct the sight 
distance 
 
The intersection of Market Street and 10th Avenue West is required to meet sight 
distance for a Type-B intersection (see Attachment 1).  For an existing intersection that 
is not a high accident location, the sight distance required is the “minimum” stopping 
sight distance listed in Table 2 of Policy R-13 of the Public Works Pre-Approved Plans.  
The required stopping sight distance for a 35 miles per hour street with up to 3% grade 
is 250 feet and for grades from 3% to 6% it is 275 feet (based on 2018 AASHTO Green 
Book 7th Edition).  The grade on Market Street is approximately 5%.  The sight distance 
looking north on Market Street is not affected by the skewed angle of the intersection of 
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Market Street and 10th Avenue West, therefore the adjustment for a skewed angle 
intersection is not applicable. 
 
The location of the sight distance triangle is measured 14 feet back from the closest 
edge of the travel lane.  If there is no on-street parking, it is 14 feet back from the face 
of curb.  If there is on-street parking and bike lane, it is measured 14 feet from the edge 
between  the bicycle travel lane and the parking lane.  Figure 1 illustrates the locations 
where the sight triangle is measured from relative to the right-of-way lane 
configurations.  Market Street has a 7-foot wide parking lane and a 5-foot wide bicycle 
lane.  The intersection of Market Street and 10th Avenue West is a low accident 
intersection; therefore, it is appropriate to exclude the parking area from the travel way 
for the sight distance measurement.   
 

Figure 1.  Example of Sight Distance Measurements 

 
 
Figure 2 illustrates the point where the sight distance is to be measured.  This approach 
is consistent with the approvals for other developments along Market Street.  The 
MacKenzie’s assertion that the measurement should be taken 14 feet from the face of 
curb is not consistent with how Public Works staff measures sight distance.   
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Figure 2.  Point of Sight Distance Measurement 
 

 
 
The measured sight distance at this intersection of Market Street/10th Avenue West is 
over 500 feet, which exceeds the required minimum sight distance of 275 feet.  
Realistically, there is approximately another eight feet from the point of measurement 
for a driver to move forward to increase the sight distance without encroaching into the 
travel lane.   
 
As shown in Figure 2, the sight distance triangle is outside of the property line.  
Therefore, the awning of the proposed building will not obstruct the sight distance at 
the intersection of Market Street/10th Avenue West.  Furthermore, on-street parking on 
Market Street is prohibited within 70 feet of the intersection of Market and 10th Avenue 
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West.  This will provide a clearer view of vehicles approaching 10th Avenue West from 
the north.   
 
The required stopping sight distance for a driver turning onto 3rd Street West from 
Market Street is approximately 127 feet, adjusted for the grade on Market Street (based 
on 2018 AASHTO Green Book 7th Edition).  As shown in Figure 3, with a vehicle waiting 
on 3rd Street West to turn into the project site, the measured site distance is 
approximately 167 feet.   
 

Figure 3.  Stopping Sight Distance for The Driveway on 3rd Street West 
 

 
 
Figure 4 shows the sight distance needed for two vehicles stopping on 3rd Street West.  
The stopping sight distance is 128 feet, which meets the required stopping sight 
distance for the 3rd Street West. 
 

Figure 4.  Sight Distance 
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There is no evidence to suggest that increased traffic on Market Street will increase 
vehicle crashes when adequate sight distance is provided at the intersections in 
question.   
 
The 2002 development proposal proposed a driveway on 3rd Street West that was much 
closer to Market Street and did not have adequate stopping sight distance and it was 
conditioned that it may have required a c-curb to eliminate left turns into the site.  The 
current proposed driveway meets the safe sight distance requirements and would not 
require a c-curb. It should be noted that a c-curb has been installed with a neighboring 
office development. 
 
Attachments: 

1. Public Works Pre-Approved Plans Policy R13 



CITY OF KIRKLAND 
123 FIFTH AVENUE  KIRKLAND, WASHINGTON 98033-6189  (425) 587-3800 

DEPARTMENT OF PUBLIC WORKS 
PRE-APPROVED PLANS POLICY 

 

Policy R-13: INTERSECTION SIGHT DISTANCE 
   

Sight Distance at Intersections 
 

1. General – These guidelines establish the sight distance triangle that must be kept 
clear of sight obstructions for all intersections and driveways pertaining to new 
developments. They are also applicable to the investigation of sight-distance 
complaints at existing intersections and driveways. The sight distance triangle 
depends primarily on the required visibility for drivers and pedestrians at 
intersections and driveways. It is determined by the type of intersection control 
(stop or yield sign, traffic signal or no control) and the speed limit on the major road 
or street entered upon. In the following sub-sections, the sight distance 
requirements used to properly establish sight distances triangles at various types of 
intersections and driveways are presented. Table 2 on page 2 lists recommended 
(desirable) and minimum (required) sight distances values and Figures 1, 2, 3a, 3b 
and 4 on pages 5 through 8 show corresponding sight distance triangles. 

 

2. Types of Intersections and Driveways. – Table 1 below summarizes the 
characteristics of various types of intersections and driveways. 

 

TABLE 1: Types of Intersections and Driveways. Use this table to  
      determine type (A through F) 

All cases except driveways 

Type Average Daily 
Traffic (ADT) 

on Major Street 
or Street 

Entered Upon. 

Control Type Speed Limit 
(MPH) on Major 
Street or street 
entered upon. 

A < 1000 None 25 

B Any Stop sign Any 

C1 < 1000 Yield (four-legged 
intersection) 

25 

C2 < 1000 Yield (T intersection) 25 

D Any Signal any 

F Cases not covered by Types A through D 

Driveways (includes vehicular access easements and tracts) 

Type Driveway PM Peak 
Volume 

Major Street Average Daily 
Traffic 

E1 <10 <6000 

E2 10 ≥ and < 50 Any 

E3 50 ≥ and ≤ 200 Any 

E4 > 200 Any 

F Cases not covered by Types E1 through E4 
 

Last Revised 01/2020 

ATTACHMENT 1



Pre-Approved Plans, Policy R-13 
January 2020 

 

2 

 

3. How to Establish Sight Distance Triangles– Sight distance triangles for various types 
of intersections and driveways are shown in Figures 1, 2, 3a and 3b on pages 5 
through 7. In these figures, the sight distance triangles are represented by the 
shaded areas. Point A, or driver’s decision point, represents the location of the 
driver; Point B is located on the major road at a specific distance (to the right and to 
the left) from the driver. This distance, referred to as the required sight distance, 
represents how far (on the major road) the driver should be able to see so as to 
safely exit a minor road or driveway or to make a right turn on red at a signalized 
intersection. In Figure 4 on page 8 the driver/pedestrian sight distance triangle also 
referred to as “pedestrian/driver inter-visibility area” is represented by the shaded 
area. This is the area that must be kept free of obstructions thus drivers exiting a 
driveway can see approaching pedestrians on the sidewalk and vice versa. Figure 4 
does not apply to entrance to buildings and/or parking lots located inside buildings. 
Table 2 on page 2 shows (in the right most columns) the sight distances values that 
need to be used to determine the sight distance triangle at various types of 
intersections and driveways.  

 

For uncontrolled intersections (no traffic light, stop sign or yield sign described in 
Type A/Figure 1) or a yield-controlled intersection described in Type 
C/Figure 3a, contact Iris Cabrera, City Transportation Engineer, at 425-587-
3866 to have the Public Works Department determine the required sight distance 
triangle. 

 

TABLE 2:  Sight Distance Triangle Guidelines  

Type of Intersection or 
Driveways 

Distance 
from 

Edge of 
Traveled 
Way (ft) 

                                     Major Street 
                               (Street Entered Upon) 

Average 
Daily 

Traffic 

Speed 
Limit 

(MPH) 

Sight Distance Value (ft) (a) 
(B-C1) and (B-C2) 

Recommended 
(Desirable) 

Minimum 
(Required) (d) 

A – Uncontrolled 
(See Figure 1) 

115 (b) <1000 25 115 
 

115 
 

B - Stop Control on 
Minor Street 
(See Figure 2) 

 
14 

 
Any 

25 280 150 

30 335 200 

35 390 250 

C - Yield Sign 
On Minor Street 

 

C-1: Four-Legged 
Intersection 
(See Figure 3.a) 

 
130 (c) 

 

 
<1000 

25 295 295 

30 355 355 

35 415 415 

C-2:  
T- Intersection 
(See Figure 3.b) 

 
80 (c) 

 
<1000 

25 295 295 

30 355 355 

35 415 415 

D – Signalized 
Intersection 
(See Figure 2) 

 
14 
 

 
Any 

25 240 150 

30 290 200 

35 335 250 

E1 – E4 Driveways 
(See Figure 2) 
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E1  
(<10 Peak Hour Trips) 

10 <6000 
25 150 150 

30 200 200 

 
 
E2 
(10-49 Peak Hour Trips) 14 

<6000 

25 150 150 

30 200 200 

35 250 250 

>6000 

25 280 150 

30 335 200 

35 390 250 

 
E3 
(50-200 Peak Hour 
Trips) 
 

14 
 

<6000 

25 150 150 

30 200 200 

14 >6000 

25 280 150 

30 335 200 

35 390 250 

 
E4 
(>200 Peak Hour Trips) 

14 <6000 
25 280 150 

30 335 200 

14 >6000 

25 280 150 

30 335 200 

35 390 250 

E1-E4 
(See Figure 4) 

80 (e) NA NA 22 (f) NA 

Footnotes: 

(a) These values should be adjusted for grades with slopes of a magnitude of grade greater than 
3%, number of lanes greater than two, for skewed intersections or for design vehicles other than 

passenger cars, using the intersection sight distance procedures in Chapter 9 of a Policy on 

Geometric Design, AASHTO, 4th Edition 
(b) Distance back from center of intersection. 

(c) Distance back from point C1 or C2 for types C-1 and C-2 intersections. 
(d) Minimum (Required) only permitted if Recommended (Desired) is not possible (see page 3 for 

further explanation). 
(e) Distance from back of the sidewalk. 

(f) Distance parallel to the sidewalk from the center of the driveway. 

 
a. The values in Table 2 on page 2, referred to as Recommended (Desirable) 

sight distance are based on the intersection sight distance procedures in Chapter 
9 of A policy on Geometric Design, AASHTO, 4th Edition.  

 
b. The values on Table 2 on page 2, referred to as Minimum (Required) sight 

distance are based on the stopping sight distance values in Chapter 3 of A policy 
on Geometric Design, AASHTO, 4th Edition. 

 
c. The Recommended values are required. If the Recommended values cannot 

be reasonably obtained due to the presence of fixed structures that cannot be 
removed or roadway features such as horizontal and vertical curves then the 
driveway shall be relocated or designed to maximize sight distance, but in no 
way can the sight distance be less than the Minimum value. The Minimum 
values may be permitted, on a case-by-case basis, on streets that allow angle 
parking and have 25 MPH speed limit.  
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d. To determine the Average Daily Traffic for Intersections A, B, C, C-1, C-2 
and D, see the Traffic Count Summary attached to the instructions (see 
Attachment 2), or the “Sight Distance Procedures” section in the Public Works 
home page on the City’s web site at www.kirkland.wa.gov go to City 
Departments (blue tabs on left side), Public Works (listing on right side), 
Transportation and Streets (blue tabs on left side), Streets, Sight Distance 
Procedures.  

 
e. To determine the Average Daily Traffic for Driveways E1 through E4, use 

the PM Peak Trips Calculation Spreadsheet under the “Sight Distance 
Procedures” section in the Public Works home page on the City’s web site at 
www.kirkland.wa.gov (go to City Departments (blue tabs on left side), Public 
Works (listing on right side), Transportation and Streets (blue tabs on left side), 
Streets, Sight Distance Procedures). Using the spreadsheet, insert the size of the 
project and the formula will calculate the average daily trips for the use(s) on the 
subject property. 

 
4. Permissible Intrusion in the Area To Be Kept Clear of Sight Obstruction 

 
a. General – Except as stated in subsection (4)(b) of this section or unless 
specifically approved by the Public Works Director, no structure, improvement, 
vegetation or other objects may be within the area to be kept clear of sight 
obstructions between three (3) feet and eight (8) feet above the elevations of the 
pavement edge of each intersecting street, private driveway, or vehicular access 
easement or tract where that street, driveway or vehicular access easement or 
tract meets the points of the triangle that form this area furthest away from the 
intersection. 

 
b. Exceptions – The following are permitted to be within the area that must be 

clear of sight obstructions: 
Natural and fabricated objects and natural topography of the ground if the Public 
Works Director determines that adequate visual access is available. However, to 
fulfill the intent of this section, the Public Works Director may require land surface 
modification as part of any development activity on the subject property. 

 
Type A – Uncontrolled Intersections 
 

Uncontrolled intersections are not controlled by either stop or yield signs. 
They are usually located on streets that carry very low volumes and have a 25 MPH 
speed limit. Figure 1 below shows the sight distance triangle for this type of intersection. 
In this Figure, Point A and point B are each located on the center of the intersecting 
street approaches, 115 ft from Point C, which is located at the center of the intersection. 
The sight distance triangle area that must be kept free of sight obstructions is the 
shaded area limited by segments AC, BC and AB.  
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Type B – Stop Controlled Intersections 
 

Type B intersections are those at which the minor street approaches are 
controlled by stop signs. Sight distance triangle to the left is the shaded area 
bounded by segments A-B, B-C2 and A-C2; whereas sight distance triangle to the right 
is the shaded area bounded by the A-B, B-C1 and A-C1 segments as shown in Figure 2 
below. Point A, or decision point, is located in the center of the minor street approach 
lane, 14 ft. from the edge of the major road’s traveled way. The traveled way is the 
portion of the road intended for the movement of vehicles and bicycles, 
exclusive of shoulders and turning lanes. Point B is located on the center of the 
through lane on the major street (or in the center of the major street approach if more 
than one lane exists), a specific distance left and right from Points C1 and C2. The 
distance C1-B (same as C2 –B) is the required sight distance, which can be found in 
Table 2 on page 2. 

 
Although it is not typical to do so, if a parking lane exists on the major street, it may be 
excluded from the traveled way in special cases. Usually these are cases where volumes 
and speeds are low and therefore the overall safety risk at the intersection is considered 
low. 
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Type C – Yield Controlled Intersections 

 
Two sight distance triangles need to be considered for Yield-controlled intersections: 
approach and departure sight distance triangles. The approach sight distance 
triangle is the area that must be free of obstructions that may block an 
approaching vehicle’s view of potentially conflicting vehicles. The departure 
sight distance triangle is the area that must be clear of obstructions that may 
block the view of a stopped vehicle. These sight distance triangles are shown in 
Figures 3a and 3b on page 7 respectively for Types C-1, Yield-controlled Four Legged 
and C-2, Yield-controlled T intersections.  
 
Figure 3a shows the approach sight distance triangles in dark shade and the departure 
triangle in light shade. Within the approaching sight distance triangle Point A is located 
in the center of the minor street approach lane, 130 ft from Point C1, which is located at 
the center of the major street approach lane. The driver should be able to clearly see 
from Point A, a distance equal to 25 ft from C1. At Yield –controlled T intersections 
(shown in Figure3b) on page 4, the recommended distance from Point A to C1 is 80 ft.  
 
The departure sight distance triangle (shown as the light shaded area) at both types of 
yield controlled intersection is similar to the sight distance triangle at stop controlled 
intersections (Type B above on page 3) The driver’s decision point or Point A is located 
in the center of the minor street approach lane, 14 ft. from the edge of the major road’s 
traveled way. The traveled way is the portion of the road intended for the 
movement of vehicles and bicycles, exclusive of shoulders and turning lanes. 
Point B is located on the center of the major street approach through lane (or at the 
center of the major street approach if more than one lane exists), a specific distance to 

Located at the center of the minor street 
approach lane (see table 2). 14ft for stop 
controlled and signalized intersections. 
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the left and to the right of Points C1 and C2. This distance is the recommended sight 
distance, which can be found in Table 2 on page 2.  
 
Although it is not typical to do so, if a parking lane exists on the major street it may be 
excluded from the traveled way in special cases. Usually these are cases where volumes 
and speeds are low and therefore the overall safety risk at the intersection is considered 
low.  
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Type D- Signalized Intersections and Signalized Driveways 
 
At signalized intersections and signalized driveways, in order to turn right on red, drivers 
should be able to clearly see vehicles approaching from the left; the applicable sight 
distance triangle is the shaded area bounded by the A-B, B-C1, and A-C1 setback lines 
shown in Figure 2 on page 6. Sight distance (B-C1) values are summarized in Table 2 on 
page 2.  
 

Type E1 through E4 – Driveways not Controlled by Traffic Signals 
 
Driveways not controlled by traffic signals operate as Type B, Stop-Controlled 
Intersections; therefore, the applicable sight distance triangles are shown in Figure 2 on 
page 6. For driveways Type E1, Point A is located 10 ft from the edge of the major 
route’s traveled way. For driveway Types E2 through E4, Point A is located 14 ft from 
the edge of the major route’s traveled way. Sight distances values (B-C1, B-C2) are 
summarized in Table 2 on page 2. 
 
Additionally, drivers emerging from driveways must be able to see approaching 
pedestrians on the sidewalk and vice versa. In Figure 4 the shaded areas on each side 
of the driveway show the pedestrian/vehicle sight distance triangle or pedestrian/vehicle 
inter-visibility area which must be kept free of obstructions per Section 4 of these 
guidelines. The driver’s point of view is located at the center of the driveway 80 feet 
from the back of the sidewalk. 80 feet is the stopping sight distance for a vehicle 
traveling at 10 MPH. The required sight distance is measured parallel to the sidewalk 22 
feet from the center of the driveway. This distance is based on the driver’s effective field 
of vision. 

 
Type F- Intersections and Driveways not Covered in Types A-E. 

 
The sight distance triangle for intersections and driveways that do not fit any of the 
types previously described are to be analyzed on a case by case basis.  
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Nicole and Kenneth MacKenzie  
kirklandcity@screamforicecream.net 
236 7th Ave W 
Kirkland, WA 98033 
 
February 11, 2020 
 
Tony Leavitt, Senior Planner ‐ tleavitt@kirklandwa.gov 
City of Kirkland Planning and Building Department 
123 5th Avenue 
Kirkland, WA 98033 
 
Ref:   File Number VAR18‐00070 – 1/30/2020 Hearing before the Kirkland Hearing Examiner  

Regarding Market Street Dental Clinic Variance at 1009 Market St 
 
Dear Mr. Leavitt, 
 
We submit this letter and the attachments to the public record of the above‐referenced matter in 
further support of the points we and others made during the January 30th hearing – the request for a 
setback variance on the Market St. front yard of this development does not meet the required criteria 
and should be denied. 
 
Specifically, the variance request is contrary to all three variance criteria. 
 
Criteria 1: Would granting the variance be materially detrimental to the property or improvements in 
the area of the subject property or to the City in part or as a whole? 
 
See attached letter report of traffic engineer Ross Tilghman.   
 
Criteria 2: Is the Variance necessary because of special circumstances regarding the size, shape, 
topography, or location of the subject property; or the location of a pre‐existing improvement on the 
subject property that conformed to the Zoning Code in effect when the improvement was 
constructed? 
 
A variance on Market St is unnecessary as there are no special circumstances that require it.  Yes, the 
property is oddly shaped and offers challenges to some kinds of development.   However, the history of 
the parcel reveals that development is possible: 
 
Date  Event  Description Source
1946  Single family house 

constructed 
From available photos, it appears to be a classic 
“Kirkland Rambler”

Attachments 2 & 3

2/14/2003  Setback variance 
granted by Hearing 
Examiner 

4,200 square foot office building with 
underground parking for 13 cars proposed with 
driveway onto 10th Ave W 
 3rd St W setback reduced to 5’ 
 10th Ave W setback reduced to 10’ 
 Market St setback unchanged at 20’

January 30, 2020 
Hearing Examiner 
Packet pages 37 & 
46. 

2/7/2007  Application for 
Building Permit 
BLD07‐00107 
submitted 

“To build a mixed use bldg. with 13 car garage 
below; 1st floor 2,700 sq. ft. shell for 1 office & 
2nd floor 2,700 sq. ft. for 1 residential unit” 
(Total 5,400 sq. ft.)

Attachment 2

5/14/2007  Statutory Warranty 
Deed recorded 

Transfer property to Benjamin J Green Attachment 3

VAR18-00070
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8/15/2007  BLD07‐ 00756 Issued  Demolish single family residence Attachment 3
10/9/2007  BLD07‐00107 Issued  5,400 sq. ft. mixed use building referenced 

above
Attachments 2 & 3

12/20/2007  LSM07‐00055_P 
Issued 

Land Surface Modification permit issued for 
application that included a site plan showing no 
Market St setback variance.

Attachment 4

12/16/2009  Request to cancel 
BLD07‐00107 

Letter from Dr. Benjamin Green to City of 
Kirkland Building Division referring to “my 
building permit”.

Attachment 5

 
This trail of requests and approvals documents clearly that a useful building can be constructed on this 
parcel while maintaining the required 20 foot front yard setback on Market St. – neither the 4,200 
square foot office building contemplated in the 2003 variance request nor the 5,400 square foot mixed 
office and residential building which was the subject of the 2007 permit application required a Market 
St. setback variance.   Mr. Green purchased the property while the building permit application for the 
5,400 square foot building was pending.  More than 2 years elapsed from the time the building permit 
was issued to Mr. Green and his request to cancel it.  Nine years later, Mr. Green submitted an 
application for three variances, including for the Market St. setback, in order to build a 5,387 square foot 
dental clinic – a building smaller than that of the 2007 building permit. 
 
The point here is not to debate whys and wherefores about the building size and configuration.  The 
history of the parcel and the various development requests made and granted by the City clearly and 
definitively defeat the conjecture that the geometry, layout, or circumstances of the parcel require a 
Market St setback variance.  Indeed, the applicant may want a variance for some reason, but that is not 
part of the criteria.  Nor do the criteria ask if a variance is necessary to accommodate a specific use – 
such as a medical office building – but whether one is necessary in order to accommodate any approved 
use for the designated Zone. 
 
The applicant has clearly not met and cannot meet the requirements of variance request criteria 2.   
 
Criteria 3: How would the Variance not constitute a grant of special privilege to the subject property 
which is inconsistent with the general rights that this Code allows to other property in the same area 
and zone as the subject property? 
 
This property is part of the MSC‐1 zone which applies to most all of the Market Street Corridor.   MSC‐2, 
MSC‐3, and MSC‐4 are small scattered zones along Market St where different rules apply for historical or 
land use reasons.  Contrary to the applicant’s statement supporting the variance application and 
available on MyBuildingPermits.com (attachment 6), no buildings in MSC‐1 have a zero front yard 
setback along Market St.    
 
Granting the requested variance along Market St would create a visual and land use discontinuity along 
the Market Street Corridor that would be at odds with the “Market Street Corridor Neighborhood Plan” 
vision and specification.  This plan is part of chapter 15 of the City’s “Comprehensive Plan.” 
 
The most recent nearby development in MSC‐1 is the Dibble Engineering Building which is located on 
Market St. just across 3rd St W from the subject property.  On February 6, 2017, the Design Review Board 
approved what it termed “a minor variation to allow reduced front yard setbacks on Market ST, 3rd ST 
W and 11th Ave W” (see attachment 7).  The approved setback for most of the parcel along Market St. is 
14’, the approved setback along 11th Ave. W is a constant 15’ 6”, and the approved setback along 3rd St. 
W is a constant 16’. 
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Barbara Loomis 
304 8th Ave. West 
Kirkland, WA 98033 
bloomis304@gmail.com 

 
February 13, 2020 
 
Tony Leavitt, Senior Planner 
tleavitt@kirklandwa.gov 
City of Kirkland Planning and Building Department 
123 5th Avenue 
Kirkland, WA 98033 
 
Ref: File Number VAR1800070 – 1/30/2020  
Hearing before the Kirkland Hearing Examiner 
Regarding Market Street Dental Clinic Variance at 1009 Market St 
 
Dear Mr. Leavitt, 
 
I just wanted to comment on some of the testimony at the hearing January 30, 2020. The applicant DOES 
NOT have any neighborhood support contrary to what the architect said at the hearing.  There were three 
notarized letters in the file from a previous application that were signed by some of the neighbors in 2017.  
The letters being written by a couple dentists stating that the neighbors supported modifications to the 
required landscape buffer.  This application (VAR1800070) is different from the one submitted in 2017 when 
the letters were signed.   
 
A lot can happen in three years!  I’ve talked to the residences of those properties and all of them are now 
opposed to this application: VAR18-00070 and this building.  Kathryn Keegan Grindeland at 925 3rd Street 
West is opposed and testified to that effect the night of the hearing.  Mark Fosdale at 1010 3rd Street West is 
also opposed and sent an email that I read into the record.  Julie Muller at 300 10th Ave. West told me she has 
just signed a five year lease and is opposed to the project.  The owners of her house have moved out of the 
country.  Both Kathryn and Mark said they didn’t really understand what the project entailed.  
 
And, NO ONE – all neighbors, who testified at the public hearing, were in support of this project including 
myself.   
 
For about 2.5 years those of us who live in this residential neighborhood had to put up with an industrial use 
on this piece of property.  It was a staging area for a City project to put in sewers on 1st Street across Market 
Street in the Norkirk Neighborhood.  Dibble Engineers were denied use of this property to do their staging 
for their new building.  They were told that an industrial use was not allowed on this property.  But the City 
of Kirkland allowed the contractor that they hired to use the property for staging of a City project!! 
 
This application should be denied!  It will be a health and welfare detriment to the neighbors in both the 
Market Neighborhood and the Norkirk Neighborhood.  And to the bikers, walkers, and cars who heavily 
utilize Market Street every day.  The City of Kirkland should buy this property and turn it into a small 
neighborhood park – they owe us that much after violating their own codes for 2.5 years. 
 
Respectfully submitted, 
Barbara Loomis 
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Nicole and Kenneth MacKenzie  
kirklandcity@screamforicecream.net  
236 7th Ave W 
Kirkland, WA 98033 
 
June 3, 2020 
 
Kirkland Mayor Sweet 
Kirkland Deputy Mayor Arnold 
Kirkland City Councilmembers 
123 5th Avenue 
Kirkland, WA 98033 
 
Ref:   VAR18‐00070 – 2/21/2020 Findings of Fact, Conclusions of Law, and Decision of Kirkland 

Hearing Examiner Regarding Market Street Dental Clinic Variance at 1009 Market St 
 
Dear Mayor Sweet, Deputy Mayor Arnold, and Councilmembers, 
 
We submit these written arguments in support of our letter of appeal to the City of Kirkland Hearing 
Examiner’s February 21, 2020 Findings of Fact, Conclusions of Law, and Decision regarding VAR‐18‐00070 
for Market Street Dental Clinic Variance at 1009 Market Street.   
 
Kirkland Zoning Code §120.20 governs the criteria for granting a variance and specifies that the City may 
grant a variance only if all three of the following criteria are met. 

1. The variance will not be materially detrimental to the property or improvements in the area of 
the subject property or to the City in part or as a whole; and 

 
2. The variance is necessary because of special circumstances regarding the size, shape, topography, 

or location of the subject property, or the location of a preexisting improvement on the subject 
property that conformed to the Zoning Code in effect when the improvement was constructed; 
and 
 

3. The variance will not constitute a grant of special privilege to the subject property which is 
inconsistent with the general rights that this code allows to other property in the same area and 
zone as the subject property. 

 
For the reasons set forth herein, none of the three criteria have been met and the Hearing Examiner’s 
decision should be reversed entirely or modified as supported by the correct Findings of Fact and 
Conclusions of Law. 
   

I. The variances sought will be materially detrimental to the property or improvements in the 
area of the subject property or to the City in part or as a whole. 

The Hearing Examiner makes several incorrect Findings of Fact with respect to the first required criterion 
which much be met.   
   
First, in Finding of Fact 1.6, the Hearing Examiner finds that the City’s Transportation Engineer’s 
supplemental sight line analysis accounted for “the angle of the Market Street/10th Avenue West 
intersection” and that the “measurements were made consistent with how Public Works measures sight 
distance for other projects” and the variance would “have no impact on the sight distance for vehicles 
entering Market Street from 10th Avenue W.”  The Hearing Examiner quotes from the City Transportation 
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Engineer’s analysis and states “that analysis credibly details how the project sight lines were reviewed 
consistent with City Public Works traffic policy.”   
 
The City Department of Public Works Pre‐Approved Plans Policy R‐13, which may be found at 
https://www.kirklandwa.gov/depart/Public_Works/DevelopmentServices/Pre‐
Approved_Plans/Roadway.htm, governs intersection sight distances.  Policy R‐13, the only publicly 
published written policy on sight distances, “establish[es] the sight distance triangle that must be kept 
clear of sight obstructions for all intersections and driveways pertaining to new developments.”  Policy R‐
13 section 1 (emphasis added.)  Policy R‐13 sets forth clear rules for establishing sight distance triangles 
for the various types of intersections and driveways.  The required sight distance is defined to be “how far 
(on the major road) the driver should be able to see so as to safely exit a minor road or driveway….” R‐13 
section 3 (emphasis added.)  Table 2 in the Policy shows the sight distance values that need to be used to 
determine the sight distance triangle at various types of intersections and driveways. 
 

TABLE 2:   Sight Distance Triangle Guidelines* 

Type of Intersection or 
Driveways 

Distance 
from 

Edge of 
Traveled 
Way (ft) 

Major Street 
(Street Entered Upon) 

Average
Daily 
Traffic 

Speed
Limit 
(MPH) 

Sight Distance Value (ft) (a)  (B‐
C1) and (B‐C2) 

Recommended
(Desirable) 

Minimum 
(Required) (d) 

A – Uncontrolled 

(See Figure 1) 

115 (b)  <1000  25  115  115 

B ‐ Stop Control on 
Minor Street 
(See Figure 2) 

 
14 

 
Any 

25  280  150 

30 335 200 

35 390 250 

*Table truncated here for space. 
Footnotes: 
(a) These values should be adjusted for grades with slopes of a magnitude of grade greater than 
3%, number of lanes greater than two, for skewed intersections or for design vehicles other than 
passenger cars, using the intersection sight distance procedures in Chapter 9 of a Policy on 
Geometric Design, AASHTO, 4th Edition 
(b) Distance back from center of intersection. 
(c) Distance back from point C1 or C2 for types C‐1 and C‐2 intersections. 
(d) Minimum (Required) only permitted if Recommended (Desired) is not possible (see page 3 for 
further explanation). 
(e) Distance from back of the sidewalk. 
(f) Distance parallel to the sidewalk from the center of the driveway. 

 
The intersection of 10th Avenue W and Market Street is a stop controlled intersection on the minor street 
and therefore is a Type B Intersection.  Since the speed limit on Market Street at that point is 35 mph, the 
recommended site distance is 390 feet.  Per Footnote (d), the minimum required distance of 250 feet is 
permitted only if the recommended site distance is not possible, as clarified by R‐13 section 3.c.  R‐13 
section 3.c. specifies that “[t]he Recommended values are required” and only if they cannot be 
reasonably obtained due to the presence of fixed structures that cannot be removed or roadway features 
shall the driveway be relocated or designed to maximize sight distance and in no case shall it be less than 
the minimum value.   Further, Footnote (a) requires that the values be adjusted for grades with slopes of a 
magnitude greater than 3% and for skewed intersections.   
 
City Staff and specifically the City Transportation Engineer acknowledges that the grade on Market Street 
up from the intersection with 10th Avenue. W is approximately 5%.  (See City Memorandum dated 
February 13, 2020 with attached Public Works Memo dated February 10, 2020.)  The engineer further 
acknowledges that the minimum required site distance for a 35 mph street with grades from 3% to 6% is 
275 feet based on the 2018 AASHTO Green Book, 7th Edition.  Id.  However, applying the adjustments in 
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2018 AASHTO, 7th Ed., 9‐44 and 9‐45, the Recommended, and therefore per Policy R‐13, the required 
distance is 412 feet.  (See Tilghman Group report dated 2/10/2020 which is Attachment 1 to MacKenzie 
Comment Letter dated 2/11/2020.)  The engineer’s analysis did not properly account for the Market 
Street grade since it did not reference the Recommended, i.e. required, 412 feet sight line distance. 
 
Additionally,  acknowledges that the intersection angle at 10th Avenue W and Market Street is skewed, 
but dismisses it saying, without any supporting evidence or authority, that sight distance looking north on 
Market Street is not affected by the skewed angle and therefore adjustment for a skewed angle 
intersection is not applicable.  In fact, per Public Works’ own published policy, the required sight distance 
values necessarily must be adjusted for skewed intersections.  The Tilgman Group report notes that 10th 
Avenue W intersects with Market Street at a sharp 45 degree angle which greatly exceeds the design 
guidance for intersections that encourage intersecting angles of 75 degrees or greater. (Citing to A Policy 
on Geometric Design of Highways and Streets, AASHTO, 7th Ed., 9‐33.)   
 
Drivers on 10th Avenue W at the intersection must severely crane their necks to see on‐coming traffic to 
the north of the intersection.  Clearly a driver’s sight line and sight distance are significantly impacted by 
the skewed intersection such that if that were the criteria for determining whether the adjustments for a 
skewed angle intersection are applicable, the answer is a resounding yes.  They would be further 
negatively impacted by the presence of a permanent structure with no setback on Market Street 
encroaching in the sight distance triangle.  Thus, the Hearing Examiner’s finding that the City’s 
Transportation Engineer’s supplemental sight line analysis accounted for “the angle of the Market 
Street/10th Avenue West intersection” is incorrect on its face. 
 
Policy R‐13 section 4 states “no structure, improvement, vegetation or other objects may be within the 
area to be kept clear of sight obstructions between three (3) feet and eight (8) feet above the elevations 
of the pavement edge of each intersecting street … where that street … meets the points of the triangle 
that form this area furthest away from the intersection.”  One of the clear purposes of front yard setbacks 
and policy R‐13 is to make certain, long before plans are drawn and building permits are requested, that 
the perimeter of every new structure is set safely and does not create a traffic hazard by obstructing any 
line of sight.   
 
For a Type B controlled intersection, it specifies that the “decision point” is located at the center of the 
minor street approach lane at a distance of 14 feet from the edge of the traveled way.  Traveled way is 
defined as “the portion of the road intended for the movement of vehicles and bicycles, exclusive of 
shoulders and turning lanes.”  Notably, Policy R‐13 provides the following additional clarification. 
 

Although it is not typical to do so, if a parking lane exists on the major street, it may be 
excluded from the traveled way in special cases. Usually these are cases where volumes 
and speeds are low and therefore the overall safety risk at the intersection is considered 
low.     

 
There is both a bicycle lane and a parking lane on Market Street.  As noted previously, the speed limit on 
Market Street at the subject intersection is 35 mph and the City has acknowledged in many different 
contexts, including the recently updated Market Street Corridor Plan, that Market Street is a 
transportation link serving both regional and local users and that traffic volume on the Corridor is high.  
Thus, this intersection does not fall within the circumstances that allow for the rare exclusion of the 
parking lane from the traveled way. 
   
It is also abundantly clear that the increasing traffic loads, together with the ever‐increasing need to 
provide efficient transit service on Market Street will likely result in the existing parking lane being 
repurposed for a bus‐only lane or another regular traffic lane (see e.g. southbound Market Street at 
Forbes Creek Drive).  Any analysis concerning the safety of this intersection and the location of a new 
permanent structure would be short‐sighted and inappropriate if it ignored this obvious likely occurrence.  
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The safety of bicyclists, bus passengers, and auto passengers on southbound Market Street at this 
intersection requires that the City’s policy be faithfully and wisely applied.     
 
Despite the fact that the practice of excluding parking lanes from the traveled way is clearly disfavored by 
the Public Works’ own published policy, the traffic engineer claims that it is appropriate to exclude on‐
street parking lanes from the traveled way and measure the decision point from the edge between the 
bicycle travel lane and the parking lane if both on‐street parking and a bike lane exist.  In failing to follow 
Public Works’ written published policy with respect to determining the applicable required sight distance 
and the location of the decision point, the City’s Transportation Engineer reached incorrect and improper 
conclusions about whether the requested variances, including specifically for a zero foot setback along 
Market Street, result in the proposed improvement encroaching the sight distance triangle.   
 
Contrary to the Hearing Examiner’s findings, the City’s Transportation Engineer’s measurements and 
analysis were not made consistent with written published City Public Works traffic policy.  The 412 foot 
site line distance from the correct decision point required by proper application of City policy R‐13 to this 
particular intersection is clearly and obviously not possible should a building be located according to the 
requested Market Street front yard zero foot setback variance.   
 
Second, in Finding of Fact 1.10, the Hearing Examiner finds that the 7.5 foot landscape buffer along 3rd 
Street W is “consistent with KZC Section 95.46.1 because the adjoining owners agreed in writing to the 
modification in and the ‘distance of development from the neighboring property decreases or eliminates 
the need for buffering.’”  As noted in Section 1.5.1 of the Hearing Examiner’s Findings of Fact, Conclusions 
of Law, and Decision, the neighbors who had initially consented to the modification did not fully 
appreciate at the time what was being proposed and have now expressed in writing and on the oral 
record opposition to the proposed modification.  Therefore, even by the Hearing Examiner’s own account, 
the adjoining owners do not agree to the modification or that the need for buffering is decreased or 
eliminated. 
 
Third, in Finding of Fact 1.12 the Hearing Examiner found that eliminating the Market Street setback 
would not be out of character with the area.  Again, the evidence does not support such a finding.  The 
property is part of the MSC‐1 zone which applies to most all of the Market Street Corridor.  MSC‐2, MSC‐
3, and MSC‐4 are small zones scattered along Market Street where different rules apply for historical or 
land use reasons.  Contrary to the applicant’s statement supporting the variance application and available 
on MyBuildingPermits.com, no buildings in MSC‐1 have a zero front yard setback along Market Street. 
(See also MacKenzie letter dated 6/12/2018 at pp. 172‐180 of the 1009 Market Street Variance HE Packet 
01302020 – VAR18‐00070 and MacKenzie letter dated 2/11/2020.)  As the only property on Market Street 
outside of the Historic Downtown district between 5th Avenue W and 7th Avenue W with a zero foot 
setback, it would necessarily be out of character with the surrounding areas.   
 
The Hearing Examiner, in Finding of Fact 1.14, observed that the property is within a mixed 
commercial/residential corridor as described in the Market Street Corridor Plan.  She found that the 
project “has been reviewed for traffic impacts, and is designed consistent with Plan policies which support 
addressing sight distance and pedestrian safety, to ensure efficient and safe traffic flow” and the project is 
“consistent with the Plan and responds appropriately to the site and surrounding community.”   
 
However, Policy MS‐3.2 of the Market Street Corridor Plan (Exhibit I to the 1009 Market Street Variance 
HE Packet 01302020 – VAR18‐00070) notes that there are general traffic flow problems on Market Street 
that are impacted by sight distance problems, short acceleration lanes, speeding, lack of gaps for entry 
traffic, and transition to a 25 mph zone near the downtown.   
 
Though not specifically discussed in Policy MS‐3.2, the previously noted increased traffic volume and 
importance of the Corridor to mass transit offerings and the resulting safety implications are among the 
issues contemplated by the Policy.  Possible solutions identified in the Policy include simplifying 
intersections, creating gaps in the traffic, and calming or slowing traffic on Market Street.  Allowing 
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variances that make already challenging intersections even more difficult to navigate (see discussion 
above) is in direct conflict with the Plan and Policy MS‐3.2.   
 
Likewise, the Plan calls 1) for promotion of development regulations that address transitions and protect 
neighborhood character, noting that building mass of higher density structures should not overwhelm 
adjoining low‐density uses and landscape buffers should be used to soften and separate uses (MS‐6.1); 
and 2) for establishing multifamily building and site design standards that enhance neighborhood 
compatibility by addressing issues such as building placement on the site, site access and on‐site 
circulation by vehicles and pedestrians, building scale, landscaping, and buffers between multifamily 
developments and single‐family housing (MS‐6.2).  The three variances requested are not consistent with 
Plan Policies MS‐3.2, MS‐6.1, or MS‐6.2. 
 
Since the Hearing Examiner’s Findings of Fact 1.6, 1.10, 1.12, and 1.14 are incorrect as discussed fully 
above, her Conclusion of Law 2.1 that “there is no material detriment to the property or area 
improvements, or to the City more generally” is not supported by the evidence or correct Findings of Fact.  
   

II. The variances are not necessary because of special circumstances regarding the size, shape, 
topography, or location of the subject property, or the location of a preexisting improvement 
on the subject property that conformed to the Zoning Code in effect when the improvement 
was constructed. 

The Hearing Examiner, in Finding of Fact 1.9, quotes the Staff Report, which made the claim that the small 
triangular lot and the height restrictions “makes the development of a viable commercial property within 
the standard setbacks unfeasible” and that “the owner has determined that they require 5000 sf office 
space for development of this site to be viable.”  The Hearing Examiner finds that “variances are a 
necessity for a viable commercial use,” citing the Applicant’s statement regarding Variance Criteria which 
claimed that without the zero foot setback on Market Street, “the lot remains unbuildable due to the 
inequitable cost per square foot, as has been demonstrated by the past several failed attempts at 
developing the subject property.”    
 
Disregard for the requisites established by ordinance for the granting of a variance justifies a conclusion 
the decision‐maker acted in an arbitrary and capricious fashion.  Cooper‐George Co. v. City of Spokane, 3 
Wn.App. 416, 418, 475 P.2d 568, (Div. 3 1970).  KZC §120.20 requires that the requested variance(s) be 
“necessary” due to special circumstances.  The City’s choice of the word “necessary” is a more restrictive 
standard than other standards customarily applied to variances by other jurisdictions, such as “practical 
difficulty,” or “undue hardship,” or “unnecessary hardship.”  Cooper‐George Co. at 418.  Here, there is no 
substantial evidence to support the Applicant’s claim or the Hearing Examiner’s finding that 5000 square 
feet of office space must be provided for the Applicant’s dental office to be economically viable.  No 
evidence is provided as to whether prevailing rental rates in the community would be sufficient to 
amortize costs for a conforming structure, residential or commercial. 
 
Furthermore, the criteria is whether the variance(s) is necessary for any development allowable under the 
applicable zoning, not whether it is necessary for the property owner’s desired development.   
“Necessary” is related only to the condition of the property, not to the wishes of an individual property 
owner.  The standard is objective, not subjective.  St. Clair v. Skagit County, 43 Wn.App. 122, 127, 715 
P.2d 165, (Div. 1 1986).  A nontechnical statutory term is typically given its dictionary meaning.  In this 
case, the dictionary defines the term "necessary" to mean "indispensable" or "[a]bsolutely required" or 
"[n]eeded to bring about a certain effect or result." Cooper Point Ass'n v. Thurston County, 108 Wn.App. 
429, 440, 31 P.3d 28 (2001)(quoting WEBSTER'S II NEW COLLEGE DICTIONARY 731 (1999)).  Thurston 
County v. Cooper Point Ass'n, 148 Wn.2d 1, 17, 57 P.3d 1156, (2002).  The record indicates that the front 
yard variance on Market Street is not “indispensable” because a building permit for proposal has been 
issued that did not include a front yard variance on Market Street.   
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“Necessary” should be construed to assure regulations do not deprive the owner of “all or substantially all 
economic use of the land.”  Estate of Friedman v. Pierce County, 112 Wn.2d 68, 78, 768 P.2d 462, (1989).  
The history of the parcel reveals that economic uses exist given the expense and effort of preparing the 
necessary materials. 
 
Date  Event  Description Source 

1946  Single family house 
constructed 

From available photos, it appears to be a classic 
“Kirkland Rambler” 

Attachments 2 & 3 to 
MacKenzie Comment 
Letter of 2/11/2020 

2/14/2003  Setback variance 
granted by Hearing 
Examiner 

4,200 square foot office building with underground 
parking for 13 cars proposed with driveway onto 
10th Ave W 
 3rd St W setback reduced to 5’ 
 10th Ave W setback reduced to 10’ 
 Market St setback unchanged at 20’

January 30, 2020 
Hearing Examiner 
Packet pages 37 & 46. 

2/7/2007  Application for Building 
Permit BLD07‐00107 
submitted 

“To build a mixed use bldg. with 13 car garage 
below; 1st floor 2,700 sq. ft. shell for 1 office & 2nd 
floor 2,700 sq. ft. for 1 residential unit” (Total 5,400 

f )

Attachment 2 to 
MacKenzie Comment 
Letter of 2/11/2020 

5/14/2007  Statutory Warranty 
Deed recorded 

Transfer property to Benjamin J Green  Attachment 3 to 
MacKenzie Comment 
Letter of 2/11/2020 

8/15/2007  BLD07‐ 00756 Issued  Demolish single family residence  Attachment 3 to 
MacKenzie Comment 
Letter of 2/11/2020 

10/9/2007  BLD07‐00107 Issued  5,400 sq. ft. mixed use building referenced above  Attachments 2 & 3 to 
MacKenzie Comment 
Letter of 2/11/2020

12/20/2007 LSM07‐00055_P 
Issued 

Land Surface Modification permit issued for 
application that included a site plan showing no 
Market St setback variance. 

Attachment 4 to 
MacKenzie Comment 
Letter of 2/11/2020 

12/16/2009 Request to cancel 
BLD07‐00107 

Letter from Dr. Benjamin Green to City of Kirkland 
Building Division referring to “my building permit”. 

Attachment 5 to 
MacKenzie Comment 
Letter of 2/11/2020

 
This trail of requests and approvals documents clearly that a useful building can be constructed on this 
parcel while maintaining the required 20 foot front yard setback on Market St. – neither the 4,200 square 
foot office building contemplated in the 2003 variance request nor the 5,400 square foot mixed         office 
and residential building which was the subject of the 2007 permit application required a Market   St. 
setback variance.   
 
Mr. Green purchased the property while the building permit application for the 5,400 square foot 
building was pending.  He should have known what the applicable setbacks were for the property and 
what variances had been granted that would apply to the then pending proposed development when he 
purchased the property.  More than 2 years elapsed from the time the building permit was issued to Mr. 
Green and his request to cancel it.  Nine years later, Mr. Green submitted the current application for 
three variances1, including for the Market Street setback, in order to build a 5,387 square foot dental 
clinic – a building smaller than that of the 2007 building permit.   
                                                            
1 The Applicant and City Staff treated the requests as seeking a single variance in addressing whether each of the 
three criteria for granting variances are met.  By treating the three requests as one, they were able to argue that no 
commercial development is viable without “the” variance.  Each variance requested should properly be evaluated 
separately to whether each meets all three of the required criteria for granting each one. 
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12815 NE 126th Place . Kirkland, WA . 98034 . t.425.747.3177 . www.mlarch.com 

 

June 3, 2020 

 

Mr. Tony Leavitt, Senior Planner 
City of Kirkland Planning and Building Department 
123 5th Avenue 
Kirkland, WA 98033 
 

RE:  Applicant Response to Letter of Appeal 
VAR18-00070  
Market Street Clinic, 1009 Market Street 

 
 
Dear Mr. Leavitt, 

The owners to the above-named project are pursuing a variance for the property at 1009 Market 
Street to allow the construction of a 5000 square foot dental office building. The site is a small 
triangular lot on Market Street, fronted on all three sides by streets, and has been vacant since 
2007. The site is located in the Market Street Corridor zone (MSC-1), in which development of 
multi-family or office buildings along Market Street is encouraged. With the front yard setbacks 
applied on all sides the total buildable area of the site without variance is 1749 square feet, about 
22% of the 8120 square foot property. The variance requests a reduction of the standard front 
yard setback on all three sides as required to create a building footprint large enough to provide 
for the proposed 5000 square foot building. The variance hearing was held on January 30, 2020 
and the record held open until February 13, 2020. The City of Kirkland Hearing Examiner issued 
the Findings of Fact, Conclusions of Law and Decision for Variance VAR180-00070 on 
February 21, 2020 approving the requested variance with conditions. Seven neighboring 
residents have appealed the decision and provided the City a Letter of Appeal, dated March 10, 
2020, as required by KZC Section 150.80, indicating the specific findings that are being disputed 
by the appellants.  

The appellants have disputed 4 Findings of Fact and 1 section of the Conclusions of Law. The 
disputed Sections are included in the discussion that follows, along with the Applicant’s response 
to the disputed determination. 

Finding of Fact 1.6 

From the appeal letter: The Hearing Examiner finds that the City's Transportation Engineer's 
supplemental sight line analysis accounted for "the angle of the Market Street/10th Avenue West 
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intersection" and that the "measurements were made consistent with how Public Works 
measures sight distance for other projects." The Hearing Examiner quotes from the City 
Transportation Engineer's analysis and states "that analysis credibly details how the project 
sight lines were reviewed consistent with City Public Works traffic policy." We dispute that the 
City Transportation Engineer's analysis accounted for the angle of the intersection or properly 
applied or was consistent with the City's written Policy R-13. 

Applicant response: The appellants provide no basis for their assertion that the City 
Transportation Engineer was in error in analyzing the sight lines at the intersection of Market 
Street and 10th Avenue West. The Examiner left the record open to specifically address this issue 
and permit the City Transportation Engineer to prepare supplemental analysis of the sight lines. 
Per the decision the engineer’s analysis “credibly details how the project sight lines were 
reviewed consistent with City Public Works traffic policy. The Department's analysis was 
prepared by a traffic engineer, with expertise in applying the City's adopted policies, including 
Policy R-13, which was attached to the engineer's memo.” The City Transportation Engineer, in 
analyzing the Market Street grade, intersection configuration, and building and awning location 
and configuration determined that the measured sight distance from the Market Street/10th 
Avenue West intersection exceeds 500’, far exceeding the required 275 foot minimum. Further 
he asserted that granting the Variance would have “no impact on the sight distance for vehicles 
entering Market Street from 10th Avenue West and that the proposed project driveways on 3rd 
Street West and 10th Avenue West have adequate site distance. ... The proposed building will 
have no impacts on existing sight distance conditions and will not create safety issues for 
vehicles accessing the site and driving on adjacent streets.” As discussed in the meeting a great 
deal of care will be required during permitting to ensure that street trees and landscaping do not 
block lines of sight from the intersection, but as clearly demonstrated by the applicant and 
confirmed by the Transportation Engineer the building will not impact sight lines and create a 
safety problem at this intersection. 

Finding of Fact 1.9 

From the appeal letter: The Hearing Examiner quotes the Staff Report, which made the claim that 
the small triangular lot and the height restrictions "makes the development of a viable 
commercial property within the standard setbacks unfeasible" and that "the owner has 
determined that they require 5000 sf office space for development of this site to be viable." The 
Hearing Examiner finds that "variances are a necessity for a viable commercial use," citing the 
Applicant's statement regarding Variance Criteria which claimed that without the zero foot 
setback on Market Street, "the lot remains unbuildable due to the inequitable cost per square 
foot, as has been demonstrated by the past several failed attempts at developing the subject 
property." We dispute that a viable commercial use is not feasible without a zero foot setback on 
Market Street. We further dispute that any evidence was presented to support a finding that the 
past prior approved developments failed. 

As noted above and in testimony at the variance hearing, the small, triangular site has a very 
small buildable area, 1749 sf (square feet), within the standard front yard setbacks on all sides. 
As testified, without a variance granted the building and all surface parking improvements would 
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by code be required to be within this 1749 sf footprint. The applicant testified to the property 
owner’s determination that 5000 square feet of building would be required to make this a viable 
commercial project at this site. Given the medical use the parking requirements are significant, 
and two under-building parking levels are necessary to provide the required parking. As noted in 
the hearing a smaller building does not provide the revenue sufficient to support the expensive 
construction of multiple levels of parking. Also as testified, the applicant proposed reduced 
buffers that provided just enough buildable property for the 5000sf office building. The decision 
was made to reduce the setbacks on the residential sides as little as possible in deference to the 
neighbors, and request the largest setback reduction along Market Street, given that the MSC 
zone is designed to encourage orientation to pedestrian activity along Market Street, there are 
zero setback properties one long block to the south, and a reduced setback at the office building 
immediately to the north. As indicated in the Examiner’s report, “A 0 foot setback on Market 
Street allows for an equitable development while limiting the setback variance needed along 10th 
Ave W that is adjacent to low density residential areas and where the neighbors prefer to keep 
the 15 foot landscape buffer.” 

The appellants have offered only an unsubstantiated assertion and no evidentiary testimony that 
the project is commercially viable without setback modifications. The owner has testified to the 
negative impacts the undeveloped property has on the adjacent properties, and the appellants 
agreed with their testimony. The vacant site supports the finding that prior attempts to develop 
the property commercially have not succeeded. 

Finding of Fact 1.12 

From the appeal letter: The Hearing Examiner found that eliminating the Market Street setback 
would not be out of character with the area. Again, the evidence does not support such a finding. 
As the only property on Market Street outside of the Historic Downtown district between 5th Ave. 
W and 7th Ave. W with a zero foot setback, it would necessarily be out of character with the 
surrounding areas. 

As testified, the proposed project is located in the Market Street Corridor zone, in an area 
designated for commercial uses. It will be less than half the size of the office building 
immediately to the north, and smaller than the nearby office at 312 11th Avenue. Additionally, 
the City Planner testified that the percent of lot coverage is less than both of those referenced 
buildings. The applicant testified that the building would use high quality materials consistent 
with development in the area, and would use modulation of form and material to lessen the 
impacts of the proposed reduced setbacks. As noted in the Examiner’s finding “(e)liminating the 
Market Street setback would not be out of character with this area, which is intended for 
pedestrian oriented commercial uses.”  Additionally, the applicant and the City Planner testified 
that there are zero setback properties in the surrounding area.  

Finding of Fact 1.14 

From the appeal letter: The Hearing Examiner observed that the property is within a mixed 
commercial/residential corridor as described in the Market Street Corridor Plan. She found that 
the project "has been reviewed for traffic impacts, and is designed consistent with Plan policies 
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which support addressing sight distance and pedestrian safety, to ensure efficient and safe traffic 
flow" and the project is "consistent with the Plan and responds appropriately to the site and 
surrounding community." We dispute that the evidence supports these findings. 

The Planning Department staff report testifies to the purpose of the Market Street Corridor, to 
support “a mix of higher intensity uses along the Market Street Corridor while minimizing 
impacts on adjacent residential neighborhoods.” The site is located within this mixed 
commercial/residential corridor area, and the zone is specifically intended to encourage 
developments of this kind. As indicated in the Examiner’s report, the proposed building is 
oriented toward Market Street, will undergo Design Review, and includes “modulation, 
landscaping, sidewalk improvements, and other mitigation.” The applicant has prepared a traffic 
study to ensure safe movement to and from the property vehicular access points. The 
transportation engineer has reviewed the study, and performed additional sight line analysis 
during the open record period after the hearing, as discussed previously. The Examiner 
concludes the project “responds appropriately to the site and surrounding community”, and the 
appellants provided no testimony or evidence to substantiate the assertion that this project is not 
consistent with the Comprehensive Plan.  

Conclusion of Law 2.1 

From the appeal letter: The Hearing Examiner concludes "there is no material detriment to the 
property or area improvements, or to the City more generally." We dispute this conclusion. 

The Hearing Examiner further concludes "the variance is necessary due to the site's unique 
triangular shape, constrained size, and the code treatment of such a site, which requires not one, 
but three front yard setbacks." (Emphasis added.) We dispute the conclusion that the Applicant 
sought a single variance (implied in the statement "the variance") and the conclusion that all 
three variances are necessary. 

Additionally, the Hearing Examiner concludes "the design for this commercial building is the 
minimum necessary, given the landscape buffer, setback, and parking requirements imposed." 
We dispute this conclusion. 

The appellants offer no evidence to support the assertion that the application fails to meet burden 
of proof criteria number 1, “The variance will not be materially detrimental to the property or 
improvements in the area of the subject property or to the City in part or as a whole;” As noted 
by the Examiner, the City staff report and Applicant demonstrated that “(w)ith the required 
landscaping, buffering, Design Review, and improved pedestrian circulation, there is no material 
detriment to the property or area improvements, or to the City more generally.  While the Market 
Street setback is eliminated, the commercial building is oriented toward Market Street, will 
provide a better transition than the current vacant lot, and the building has been designed to 
facilitate pedestrian activity.  The landscaped buffers on the other two sides address use change 
and provide for compatibility between the uses.” 

Regarding burden of proof criteria 2, the appellant appears to argue that the variance request is 
not one variance action, but three variance actions. First, this is not an argument that was put 
forward during the hearing, and we’ve seen no evidence it was made during the open period 
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following the hearing, and therefore should not be considered as an argument in support of the 
appeal. Per KZC 150.95 “The appeal will be considered only on the record developed in the 
hearing before the Hearing Examiner. No new evidence may be presented.” This assertion 
should be struck from the appeal as an attempt to introduce new evidence. Additionally, the City 
has accepted this as a single Variance action, addressing the setbacks on each frontage of the 
property. 

Second, the City staff report and the Applicant clearly demonstrated that the variance is 
necessary because of special circumstances regarding the size and shape of the property. As 
summarized by the Examiner, “(t)he variance is necessary due to the site's unique triangular 
shape, constrained size, and the code treatment of such a site, which requires not one, but three 
front yard setbacks… As one of only three similarly situated sites within the City, one of which 
is a park, these do constitute special and unique circumstances.” 

Addressing burden of proof criteria 3, the City staff report and applicant have clearly 
demonstrated that the granting of the Variance does not constitute a grant of special privilege to 
the subject property which is inconsistent with the general rights this code allows to other 
property in the same area and zone at  the subject property. As was testified, this is a modestly 
sized office building, scaled appropriately with the property size, and consistent with nearby 
commercial buildings. The Examiner concluded that “(a)s detailed in the findings, the design for 
this commercial building is the minimum necessary, given the landscape buffer, setback, and 
parking requirements imposed. The appellants have offered no evidence in support of their 
assertions to the contrary. 

For the reasons noted above we believe the decision of the Hearing Examiner is clearly and 
demonstrably correct and should be upheld by City Council. 

As a final note, the appellants Letter of Appeal is a general document disputing 5 findings of fact 
by the Hearing Examiner, but it does not provide any substantive supporting arguments for 
claiming the Examiner’s findings are in error. The letter has the form of a place-holder, by the 
appellants’ own admission:  

“This letter is only intended to meet the requirements of Kirkland Zoning Code Section 150.80 
Appeals. We specifically reserve our right under Kirkland Zoning Code Section 150.90 
Participation in the Appeal to submit written arguments in support of our position to the City 
Council prior to the commencement of the City Council's consideration of the appeal and to 
appear in person at the City Council's consideration of the appeal” 

Section 150.90 provides the applicant the right to submit a written response to the appeal as 
indicated: “Only those persons entitled to appeal the decision under KZC 150.80(1) who file an 
appeal under KZC 150.80(2) may participate in the appeal; provided, that the applicant may 
submit a written response to an appeal filed by an appellant…” (Emphasis added.) 

To date, no additional written arguments supporting their position have been submitted and it 
appears that the appellants will not do so prior to the Applicant’s deadline for providing their 
response to the appeal. Given the general nature of their appeal letter, lacking evidence and 
arguments supporting their assertions, it appears this may be a strategy to deny the applicants the 
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opportunity to exercise their right under Section 150.90 to file a considered, written response to 
the appellants’ arguments. To date the appellant has failed to provide any evidence from the 
meeting record and arguments presented that the Hearing Examiner’s determination was in error, 
beyond their assertion to that effect. The Applicant would like to reserve the right provided for in 
KZC 150.90 to provide a written response to any additional arguments submitted by the 
appellants.  

 

Respectfully Submitted on behalf of the property owners, 

 

 

MERRICK LENTZ ARCHITECT 
Craig Chaney  
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