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From: Susan Lauinger, Project Planner 
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Hearing Date and Place: Thursday May 7th, 9:00 a.m. 

City Hall Council Chambers 
123 Fifth Avenue, Kirkland 

I. INTRODUCTION 

 

A. Appellant:  Sam Elder and Lauren Elder residing at 12716 NE 106th Ln, Kirkland WA.  

B. Actions Being Appealed:  The Planning Director decision to approve with conditions 
two short plat applications where the properties are side by side, known as Avalon East 
(SUB14-01032)  and Avalon West (SUB14-01033) (See Exhibits A and B for both staff 
reports/notice of decision).  

C. Issues Raised in Appeal letter (summarized):  The appellant, Sam Elder, disputes 
several aspects of the short plat approval in his appeal letter (Exhibit C), which he says 
“should be denied”. The key issues raised are paraphrased from his letter and bullet 
pointed below:   

 Appeal Fees: The City inappropriately required two appeal fees for two short 
plats that the City has consolidated into one appeal hearing. 

 Tree Retention: Several aspects of tree retention are appealed such as:  
protection of a grove adjacent to the appellant’s home, retention of trees along 
the access easement, tree density in relation to short plat approval, failure by 
the City to tie the short plat approval to a code violation on the subject 
properties, allowing the applicant to use phased tree review, inadequate tree 
planting standards, and an inaccurate arborist report submittal for the short 
plats.  

 Code Violations:  The applicant is not the legal owner of the property and 
illegally cut trees; The City should not approve the short plats until the 
applicant’s code violation on the subject property and other possible code 
violations within the City are remedied.  

 Public Notice: The applicant provided inaccurate postings on the public notice 
signs, an amended notice of approval was inadequate, and email is insufficient 
notice “under applicable law” 

 Longer list of items: The short plat “contains inadequate provisions” for the 
following:   parking and parking pads, water and sanitation, fences, street 
trees, protection of neighbors in terms of work hours, “setbacks and set back 
yards, which should have been coordinated with tree retention”.   
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II. RULES FOR THE APPEAL HEARING AND DECISION 

 

Conduct the appeal hearing on May 7th 2015. Take oral comments from parties entitled to 
participate in the appeal as defined in Kirkland Zoning Code (KZC) Section 145.70. Based on the 
findings and conclusions of the Hearing Examiner, the Hearing Examiner shall either:  

A. Affirm the decision being appealed; 
B. Reverse the decision being appealed; or 
C. Modify the decision being appealed. 

The decision by the Hearing Examiner is the final decision of the City. 

 

III. HEARING SCOPE AND CONSIDERATIONS 
 
The appeal will be an open record appeal hearing. The scope of the appeal is limited to the 
specific elements of the Planning Director’s decision disputed in the letter of appeal, and the 
Hearing Examiner may only consider comments, testimony and arguments on these specific 
elements. (See Prehearing Conference, section IV below for scope limitations based on the 
Examiner’s ruling on the City’s pre-hearing motions). 

1. Per KZC 145.95, the person filing the appeal has the responsibility of convincing 
the Hearing Examiner that the Planning Director made an incorrect decision. 

2. The Hearing Examiner has agreed to allow the City to consolidate the appeal 
staff analysis into one report as long as “important distinguishing characteristics 
of each short subdivision are called out in the report”. For clarity, the City offers 
Exhibit C, which is an overhead view of the two parcels and shows each short 
plat’s access and lot layout together instead of separately.  

 
IV. PRE-HEARING CONFERENCE 

 
A pre-hearing conference was held by the Hearing Examiner on March 20th 2015 to discuss the 
appellant’s discovery requests, dispositive motions and a case schedule. The Hearing Examiner 
set forth deadlines for dispositive motions and responses to them which were met by the City 
and the Appellant. 
 
A. The City filed a motion to dismiss several aspects of the appeal on April 3rd, 2015 
B. The Appellant filed a response to the motion to dismiss on April 17th, 2015 
C. The City declined to file a reply. 
D. The Examiner issued a final decision for dispositive motions on April 24th allowing the 

motion to dismiss the following items in the appeal letter: 2, 3, 5 through 9, 13, 14 
(partially dismissed)  & 22 through 24,  leaving the following appeal issues for hearing: 
1, 4, 10-12, the first phrase in 14 & 15-21 (see Exhibit D). 

E. On April 30th the parties are required to submit their final witness and exhibit list.  
 

V. BACKGROUND & SITE DESCRIPTION 
 

A. Site Location:  10633 128th Ave NE (File No. SUB14-01032) and the adjacent vacant 
parcel to the direct west (SUB14-01033). 
 
1. The applicant submitted two separate short plat applications called Avalon East 

(SUB14-01032) and Avalon West (SUB14-01033). It was the applicant’s choice 
to submit two short plat applications. 

2. Prior to the decisions for these short plats, a lot line alteration was completed to 
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adjust the lines between the east and west parcels in a manner that would create 
the required lot sizes.  

 
B. Planning Director Decision: The Planning Director issued his decision on January 15th 

2015 as “Approval with Conditions” for both short plats. Subsequently, staff discovered 
directional (east/west) errors in the Director’s decision. The errors, which did not change 
the decision, were corrected and the notice was re-issued on January 22nd 2015 within 
the appeal period as is allowed per KZC 145.45.6. (See Exhibits A and B, first two pages 
of each). 
 

C. Zoning and Land Use:  The subject properties are zoned RSX 7.2, a low density 
residential zoning designation. The Avalon East parcel is 12,345 square feet and Avalon 
West parcel is 14,956 square feet.  

 
D. Proposal:  Each parcel is proposed to be subdivided into two lots, one meeting minimum 

lot size and the other utilizing the small lot provisions of the Kirkland Municipal Code 
(KMC) section 22.28.042. The lot sizes proposed are as follows: 

 
Avalon East:  Lot 1: 7,200  Avalon West:  Lot 3: 5,015 
  Lot 2: 5,145    Lot 4: 7,204 
 

E. Code Enforcement Case: 
1. Sam Elder filed a complaint against Merit Homes on November 17, 2014 alleging 

that Merit Homes removed trees from the property in violation of City codes.  The 
City opened an enforcement case against Merit Homes and that enforcement 
matter is currently pending.  The Hearing Examiner ruled the appeal issues raised 
by the Elders that relate to the tree removal enforcement matter are not within 
the scope of this appeal.  The City will therefore not further address the code 
enforcement action against Merit Homes in this appeal.   

 
 

VI. STAFF ANALYSIS OF ISSUES RAISED IN THE APPEAL 
 
A. Sam and Lauren Elder’s appeal letter can be found as Exhibit E, which lists 24 separate 

appeal issues.  
B. Several issues were dismissed by the Hearing Examiner per the motion submitted by 

Assistant City Attorney, Oskar Rey in his motion to dismiss submitted on April 3rd, 
2015.  
1. The Hearing Examiner dismissed the following items (by number in the appeal 

letter): 2, 3, 5 through 9, 13, 14 (partially dismissed) & 22 through 24. 
2. The remaining appeal items will be addressed below by the staff analysis as per 

Hearing Examiner order: 1, 4, 10 through 12, and 15 through 21. The Examiner 
has limited item 14 in the appeal letter to only the first phrase, which states: 
“The City provided inadequate tree retention standards and tree planting 
standards,” and the rest of the sentence is stricken.  
 

C. Standard of Review for Short Plats in the City of Kirkland:  
 
1. The City’s short plat criteria for approval are set forth in Kirkland Municipal 

Code (KMC) section 22.20.140:  
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22.20.140 Planning director’s decision—Criteria 
In addition to the decisional criteria identified in KZC 145.45(2), the planning 
director may approve the short subdivision only if: 
 
(a)    There are adequate provisions for open spaces, drainageways, rights-of-
way, easements, water supplies, sanitary waste, power service, parks, 
playgrounds and schools; and 
 
(b)    It will serve the public use and interest and is consistent with the public 
health, safety and welfare. The planning director shall be guided by the policy 
and standards and may exercise the powers and authority set forth in Chapter 
58.17 RCW.  
 

2. The KMC section above references decisional criteria that must be met for short 
plats in the Kirkland Zoning Code (KZC), Chapter 145.45 (2): 
 
 
145.45 Planning Director’s Decision 
2.    Decisional Criteria – The Planning Director shall use the criteria listed in 
the provision of this code describing the requested decision in deciding upon 
the application. In addition, the Planning Director may approve the application 
only if: 
 
a.    It is consistent with all applicable development regulations and, to the 
extent there is no applicable development regulation, the Comprehensive Plan; 
and 
 
b.    It is consistent with the public health, safety and welfare. 
 

D. The following is a staff analysis of the Zoning Code and Municipal Code requirements 
related to the issues raised in the appeal. Staff analysis of the appeal issues are based 
on the decisional criteria as listed in the KMC and KZC as shown above in items C 1 
and 2. The appeal issues are listed in numerical order as they appear in the letter by 
Sam Elder received January 29th, 2015 except for the items dismissed by the Examiner. 
Note: the appellant’s contentions are sometimes paraphrased from his letter.  
 

E. Specifics of the appeal as allowed by the Examiner by item number in the appeal 
letter:  
 
1. Grove Easement—Sam Elder contends that tree numbers 10-13 comprise a grove 

and should be retained as part of the short plat (See Exhibit F). Note that the 

grove is contained only on Avalon East Short Plat and will be addressed in that 

manner.  

 

Staff Response:   
 

a. Kirkland Zoning Code (KZC) Chapter 95, establishes the development 
regulations for retention of trees in a short plat proposal. Trees 10-13 are 
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a grove by code definition of any three significant trees with touching 
crowns.  

b. The applicant is allowed to choose between an integrated tree plan, which 
decides tree retention at the short plat approval stage, or a phased review 
(see KZC 95.30.6). Phased review tree retention is decided at the permit 
stage, first with the grading permit, and last with the building permits for 
each lot. 

c. The short plat application requires that each tree be shown as to location, 
health and significance but does not require that grove retention be 
decided at this stage (see chart in Chapter 95.30.5).  

d. The applicant chose to undertake a phased review. With phased review, 
final location of utilities and house footprints are not known.  Therefore, it 
is difficult at the short plat stage to determine if the impacts to trees will 
allow retention of a grove. 

e. The City’s arborist has evaluated all trees and has “typed” the trees for 
their retention value (see Exhibit A, Attachment 3 pages 1 through 4). See 
KZC 95.10.13 for retention value standards.  Note that the Planning Official 
determines the final retention value of trees based on “information 
provided by a qualified professional.” The planner uses the information 
from the City’s arborist and the applicant’s arborist in this determination.   

f. The City’s arborist, Tom Early, has typed tree numbers 11 & 13 as high 
retention value, and tree numbers 10 & 12 as moderate retention value. 
However, per 95.10.13, the retention value of trees can change based on 
the impacts to trees, which are not known at this time due to the phased 
tree review approach. An example of how tree retention value can change: 
95.13.a says that tree retention “shall be directed” to “tree groves”, but 
also states “provided the trees can be safely retained when pursuing 
alternatives to development standards pursuant to KZC 95.32.” 

g. Section 95.32 of KZC allows modification of some development standards 
such as parking areas or setback yards in order to retain trees.  

h. In this case, the grove was not selected for grove retention at the time of 
short plat decision because without knowledge of the house footprints and 
utility locations, it is not possible to know the impacts to those trees (see 
Exhibit G). Under a phased review approach, it is prudent to make this 
decision when all impacts to trees are known. The trees in question are on 
Lot 2, which is a small lot (5,145 SF), and it is likely that a house and a 
grove designation will not both fit safely. 

i. The grove will be further evaluated at the time of grading and utility 
placement and then again at the building permit review for this lot. The 
Planning Official reviewing those permits will use the short plat as the 
starting point for this decision, also taking into account the building 
footprint and utilities so as not to create a situation where trees become 
hazards in the future due to development impacts. Too, the Elder’s home 
and neighboring homes could be possible targets for any one of these 
trees should any fail. This is a risk that the City cannot approve as it is not 
conducive to public safety.  

j. Staff concludes that a grove requirement at this stage of development 
could not meet the criteria for short plat approval in KMC 22.40.140.b and 
145.45.2 due to the possibility that these trees would become hazard 
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trees, which would not be conducive to the public health and safety criteria 
for short plat approvals.  

 
2. Item 2 was dismissed by the Hearing Examiner. 

 
3. Item 3 was dismissed by the Hearing Examiner.  

 
4. Arborist Report: Item 4 in the appeal letter concerns the initial arborist report 

submitted with the application and Mr. Elder contends that the arborist report 
submitted with the application was “prepared improperly” and that the “subplat 
[sic] should be denied because a subplat [sic] requires accurate arborist 
reports”. Additionally, Mr. Elder alleges that Merit Homes instructed their 
arborist (Tree Solutions) to “ignore and not include in its report numerous, 
healthy, viable trees that were standing on March 3, 2014” and that “numerous 
healthy trees” were removed from “these two lots”.   

 
The Hearing Examiner’s decision to deny the City’s motion to dismiss this 
appeal item states the following reason for denial: “The electronic copies of the 
Department’s two short subdivisions that the Examiner reviewed included only 
the arborist report dated March 3, 2014. Therefore, the motion to dismiss 
appeal item 4 is DENIED.” 
 
Staff Response:  
 
a. Merit Homes initially submitted an arborist report that was inaccurate as to 

tree species on the site at the time of application, which is provided here 
for reference in Exhibit H. The date shown on this originally submitted 
arborist report is “March 3, 2014; Revised May 27, 2014”. It is unclear why 
the arborist report lists these dates in this manner, or why the report was 
revised on May 27th. The submission of the short plat application, including 
the arborist report in Exhibit H is June 6th, 2014.  

b. Staff requested a new arborist report after making a site visit to the Avalon 
sites. At that time, trees were already cut and some already removed. It 
was also discovered that the arborist report was inaccurate as to species of 
tree listed and an accurate arborist report was requested and provided 
(see Exhibit I). Note that the new arborist report is dated by the arborist 
as “March 3rd, 2014; Revised October 22nd 2014”. Trees that were cut 
inappropriately were already referred to code enforcement at this point, 
and were being handled appropriately per KMC 1.12. Staff requested a 
new arborist report because the trees in the tree table were misidentified, 
which can be seen by comparing the two tree tables in Exhibits H and J, 
tree numbers 13 through 18. The arborist report shown as revised October 
22nd and included in the staff report is the accurate report.  

c. There are no provisions in KMC 22 for denial of an application based on 
inaccurate information. The remedy for inaccurate information is to provide 
accurate information, which Merit Homes provided prior to the short plat 
decisions. Trees removed during development activity were referred and 
handled appropriately through the City’s code enforcement procedures.  
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d. Staff concludes that the Planning Director’s decisions for both short plats 
were based on an accurate arborist report, and the short plat decision 
should be upheld.  
 

5. Items 5 through 9 are dismissed by the Hearing Examiner. 
 
10. Ownership of the property:  Mr. Elder’s contention is that Merit Homes was not 

legal owner of the property at the time of the short plat application and that 
the short plat should be denied because of this.  

 
Staff Response:  
 
a. KZC 145.15.1  sets forth the following requirement in regards to ownership 

where application of a Process I permit  is concerned:  
“Who May Apply – Any person may, personally or through an agent, apply 
for a decision regarding property he/she owns.” 

 
 The title reports submitted with the applications indicate ownership by 

Marilynn Hall (see Exhibit J). The applicant was questioned concerning the 
title report and ownership and claimed that they were operating under a 
real estate contract. Staff accepted this explanation for two reasons:  
1) The considerable experience of Merit Homes as a frequent short 

plat applicant in Kirkland, and 
2) If ownership were in question at the time of recording, the owners 

as indicated on title report must sign under notary the short plat 
recording documents (see below).  

b. KMC 22.20.360 Short plat documents—Signing: 
“Following approval of a short plat and after the applicant has made any 
changes to the short plat documents as a result of any conditions, 
restrictions or modifications in the decision, and either installed or 
otherwise guaranteed the installation of required improvements, the 
planning director shall sign the short plat documents; provided, however, 
the planning director shall not sign the short plat documents until said 
documents have been signed and acknowledged by all persons and on 
behalf of all entities holding an ownership interest in the land subdivided, 
and the applicant has completed all requirements of this section through 
Section 22.20.370.” (Underlined emphasis added) 

c. Kirkland’s short plat criteria in the KMC requires that “The planning director 
shall be guided by the policy and standards and may exercise the powers 
and authority set forth in Chapter 58.17 RCW.” (note: RCW stands for 
Revised Code of Washington) 

(1) RCW 58.17.205 states the following: “If performance of an offer 
or agreement to sell, lease, or otherwise transfer a lot, tract, or 
parcel of land following preliminary plat approval is expressly 
conditioned on the recording of the final plat containing the lot, 
tract, or parcel under this chapter, the offer or agreement is not 
subject to RCW 58.17.200 or 58.17.300 and does not violate any 
provision of this chapter. All payments on account of an offer or 
agreement conditioned as provided in this section shall be 
deposited in an escrow or other regulated trust account and no 
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disbursement to sellers shall be permitted until the final plat is 
recorded.” 

 
d. Conclusion: Staff concludes that if ownership was in question at the time 

of recording, the short plat documents would need to be signed by all 
owners of the property and further, approval of the short plat is not 
possible until that requirement is finalized per RCW’s and the KMC. Short 
Plats are not signed or recorded until all applicable conditions of approval 
are met.  

 
11. Access in relation to tree retention: Mr. Elder contends that “moving the road 

access to the north is an improvement over what was proposed” but also 
contends that the “City should have required that trees with high and moderate 
retention value be preserved as part of the approval”.  He further implies that 
the road should be moved in order to retain more trees.  

 
 Staff Response:  
 

a. KZC chapter 95.10.13 sets forth the retention value of trees. These 
values are based on the setback yards and, per these definitions, there 
are no setback yards within an access easement. Further, per these 
definitions, trees are “low retention value trees” if they are “in an area 
where removal is unavoidable due to the anticipated development 
activity”.  

b. The City’s arborist has typed the trees within the access easement (tree 
numbers 15, 16, and 18) as moderate and low retention value. 
Moderate retention value trees are to be retained “if feasible”.  

c. In some cases, the applicant can pursue variations to the development 
standards in order to retain trees (see KZC 95.32). 95.32.5 states:  
“… the Planning Official is authorized to require site plan alterations to 
retain trees with a high retention value. Such alterations include minor 
adjustments to the location of building footprints, adjustments to the 
location of driveways and access ways, or adjustment to the location of 
walkways, easements or utilities. The Planning Official and the applicant 
shall work in good faith to find reasonable solutions.” 

d. “Reasonable solutions” were not found in this case because the road 
would need to be moved to the middle of proposed lot 1 in order to 
accommodate the tree’s “limits of disturbance” (see Exhibit K). Further, 
none of the trees in the easement are typed as “high retention value”.  

e. In conclusion, tree retention with respect to vehicular access is 
appropriate and should be affirmed.  

 
12. Tree Retention and Tree Density: This item concerns the tree retention plan in 

relation to the required tree density. Mr. Elder contends that the trees that 
were removed as part of the violation should be counted when deciding tree 
density and, because they were not, the short plat should be denied.  

 
 Staff Response:  

a. KZC 95.33 regulates tree density, requires that short plats maintain a 
minimum of 30 tree credits per acre, and further requires that this 
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density be maintained on each proposed lot. This density can be met 
using a combination of existing and supplemental trees to be planted.  

b. This code section does not require that the density be met only with 
existing trees but states “For sites and activities requiring a minimum 
tree density and where the existing trees to be retained do not meet the 
minimum tree density requirement, supplemental trees shall be planted 
to achieve the required minimum tree density.” 

c. Staff concludes that the site can meet tree density requirements by 
planting supplemental trees to satisfy this requirement. If any site falls 
below the required density, it must meet the density by planting 
supplemental trees. This is spelled out in Attachment 3 of each staff 
report. It is a “condition of approval” of the short plat and thus this 
requirement is met for both short plats.  
 

13. This item was dismissed by the Examiner.  
 
14. This item was partially dismissed by the Examiner. The phrase that is allowed 

to move forward in appeal is the following: “The City provided inadequate tree 
retention standards and tree planting standards,” 

 
 Staff Response:   
 

Tree planting and retention standards are set forth in Chapter 95 and are 
required to be followed for any development activity. Further, on sites without 
development activity, there are standards to follow as well. Given the length of 
this chapter and the non-specific nature of the appeal in naming these 
standards as “inadequate”, staff offers the following:  
 

a. The goal of chapter 95 is found in the purpose and intent section of 
Chapter 95.05 and seeks to maintain and enhance the environment and 
community through the retention of trees and specifically seeks a city-
wide tree canopy coverage of 40%. This purpose and intent is regulated 
throughout the chapter with specific regulations that must be followed 
by all citizens and applicants for development. Maintaining existing 
canopy is generally sought first, but if not possible, the tree density 
requirements of 30 tree credits per acre is required with any lot that will 
be developed in order to meet the 40% canopy goal. 

b. The tree retention standards in Chapter 95 follows the same general 
rules of retention in two circumstances: With and without development 
activity. Each carries the intent to retain as many healthy, viable, 
significant trees as possible while still allowing reasonable development 
to occur. 

c. Property owners with developed property are allowed to remove 2 trees 
every 12 months should they choose, healthy or not, but they may not 
remove the last 2 trees without first replanting.   

d. With development activity, as is the case with the Avalon Short Plats, 
staff sometimes need to make decisions based on many different 
scenarios that would affect tree retention including but not limited to: 
house placement, driveway placement, neighboring trees, utility 
placement and common landscaping activities, balancing this against 
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the health and significance of the trees being affected by development 
activities. Safety of the residents is of paramount importance due to the 
damage trees can cause when they fall in urban areas. This is balanced 
against the intent of retaining healthy trees, which is sometimes not 
safe to do in urban areas, and especially so with small lots.  If it is safe, 
and the tree is a high or moderate retention value tree, retention is 
sought by the Planning Official. Calling this process “inadequate” 
without providing any examples of how it is so, makes this appeal issue 
difficult to answer.  

e. Planting standards are found in 95.50 and is extensive in its 
requirements including how to install trees, giving them enough room to 
reach their full potential, keeping them healthy as they grow by required 
irrigation and fertilization standards, and timing of installation to ensure 
that they do survive to healthy adulthood and much more. In addition, 
the City requires that invasive plants affecting trees are removed. 
Calling these standards “inadequate”, again without providing examples 
of how they are inadequate is in itself an inadequate appeal issue.   

f. Staff concludes that the City’s tree retention and planting standards are 
adequate to meet the goals of this ordinance, which seeks to maintain a 
40% tree canopy while allowing reasonable development activity. If the 
appellant’s goals are separate from the City’s in maintaining only those 
trees affecting his property that is an entirely separate issue the City is 
not addressing in this appeal.    

  
15. through 20.Various “provisions” for “subplat” [sic] approval are “inadequate:   
 
The appeal letter lists several items as “inadequate” but does not state why these 
items are inadequate or what the remedy should be for the inadequacy. Based on the 
rest of the appeal, staff speculates that Mr. Elder is requesting that the short plat be 
denied because the items in this list are not met.  

a. The list of items that are “inadequate” according to Mr. Elder are the 
following:  

 Parking and parking pads 
 Water and sanitation 
 Fences 
 Work hours 
 Setbacks and setback yards 

b. The staff reports for Avalon East and West have “conditions of 
approval”, which means that the short plat cannot be approved unless 
these conditions are met. The conditions are indicated in Attachment 3 
called “Development Standards” of each staff report and this condition 
of approval reads: 

“This application is subject to the applicable requirements 
contained in the Kirkland Municipal Code, Zoning Code, and 
Building and Fire Code. Attachment 3, Development Standards, 
is provided in this report to familiarize the applicant with some of 
these development regulations. This attachment references 
current regulations and does not include all of the additional 
regulations. It is the responsibility of the applicant to ensure 
compliance with the various provisions contained in these 
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ordinances. When a condition of approval conflicts with a 
development regulation in Attachment 3, the condition of 
approval shall be followed” 

c. Each of the items listed in 15-20 are required to be met by the KMC 
either prior to recording or prior to occupancy or as part of the Zoning 
Code Standards.  

d. The approval criteria in KZC 145.45 states the planning director can 
approve a short plat “only if…”It is consistent with all applicable 
development regulations”. 

e. Each of the items listed as “inadequate” by Mr. Elder are required by 
the conditions of approval of the short plat (see page 2 of each staff 
report) and therefore are adequate because the short plat may not be 
developed until these conditions are met. 
 

21. Mr. Elder contends that the “subplat [sic] contains inadequate tree protection 
measures and techniques” and further contends that the grove and other trees 
“should have been retained and adequate provisions for maintenance to ensure 
survival should have been included in the subplat [sic] conditions”. 

 
a. The answer to this question is directly above in item b (appeal issues 

15-20). Not every condition of approval is listed in the staff report and 
decision, but this clearly does not absolve the developer of regulations 
required by the City.  

b. Both tree protection measures, and maintenance of trees is required, 
but these requirements come at the time they are appropriate in the 
development activity. Exhibit L graphically shows the tree protection 
measures and techniques that must be taken at each development 
phase. This graphic is required to be placed on all development plans 
such as grading permits and building permits. Planners inspect each 
tree fence before a permit is issued for a single family permit and 
Public Works inspectors inspect this tree fencing prior to grading 
activities commencing.   

c. A tree maintenance agreement is required to be submitted and signed 
and recorded with King County prior to issuance, or occupancy of a 
single family building permit. An example of this document can be 
found as Exhibit M.  

d. Staff concludes that tree protection and maintenance are adequately 
provided for in Kirkland Development Standards.   

 
22. through 24.  Dismissed by the Hearing Examiner.   
 

VII. RECOMMENDATION 
 
Staff recommends that the Hearing Examiner uphold the Planning Director’s decisions for 
approval with conditions for both short plats.  
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VIII. ATTACHMENTS 
 
Exhibit A Avalon East Staff Report with attachments and corrected decision SUB14-01032 
Exhibit B Avalon West Staff Report with attachments and corrected decision SUB14-01033 
Exhibit C  Overhead view of the two short plats—effect of Planning Director Decision  
Exhibit D Examiner’s final decision on dispositive motions 
Exhibit E  Letter of appeal by Sam Elder and Lauren Elder  
Exhibit F  Grove (trees 13-13) from Tree Retention Plan  
Exhibit G Tree numbers 10-13 in comparison to buildable area 
Exhibit H Applicant’s arborist report, initial submission (Tree Solutions); for both Avalon 

East and West 
Exhibit I Applicant’s arborist report, final submission (Tree Solutions); for both Avalon East 

and West 
Exhibit J Title reports for both Avalon East and West  
Exhibit K Trees in relation to access 
Exhibit L Tree protection requirements 
Exhibit M Tree maintenance agreement 
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CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA  98033  -  (425) 587-3225 
www.kirklandwa.gov  

 

CITY OF KIRKLAND 
CORRECTED NOTICE OF DECISION 

 

Date corrected notice sent:  
January 22, 2015 

 

Permit application:   Avalon East SUB14-01032 
 

Location:    10633 128th Ave NE 
 

Applicant:    Merit Homes 
 

Project description:  Subdivide one parcel in to two single family lots 
 

Decisions Included:  Short Plat (Process I) 
 

Project Planner:   Susan Lauinger 
 

Department Decision:  Approval with Conditions 
 

NOTE: The notice of decision sent on January 15th, 2015 contains directional errors pertaining to the 
east and west short plats. Pursuant to Kirkland Zoning Code section 145.45.6, this notice corrects 

those errors but does not change the conditions of approval, decision date, or appeal deadline.  
 

Since review of this proposed subdivision is occurring simultaneously with the Avalon West short plat 
located immediately to the west, there is an opportunity to coordinate the access to the two 
developments. Specifically, there is no apparent reason why the two developments could not easily 
share the same access driveway/access easement. This would have the benefit of reducing the extent 
of roadway pavement and the attendant vegetation removal. The driveway/easement on the Avalon 
West site is the logical location to serve both developments. 
 
Therefore, prior to recording this short plat, the applicant shall revise the short plat to eliminate the 
proposed access easement on the south side of the property and relocate access to/from the 
easement to the north of the property.  
 

    _ 
     Eric Shields, Director 
     Department of Planning and Community Development 
 

Decision Date:  January 9, 2015 
Appeal Deadline: January 29, 2015 
 

Affected property owners may request a change in valuation for property tax purposes 
notwithstanding any program of revaluation. 
 

How to Appeal:  Only the applicant or those persons who previously submitted written comments or 
information to the Planning Director are entitled to appeal this decision.  A party who signed a 
petition may not appeal unless such a party also submitted independent written comments or 
information.  An appeal must be in writing and delivered, along with fees set by ordinance, to the 
Planning Department by 5:00 p.m., January 29, 2015.  For information about how to appeal, contact 
the Planning Department at (425)587-3225.  An appeal of this project decision would be heard by the 
City’s Hearing Examiner.
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CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA  98033  -  (425) 587-3225 
www.kirklandwa.gov  

 

CITY OF KIRKLAND 
NOTICE OF DECISION 

 

JANUARY 15, 2015 
 

 

Permit application:   Avalon East SUB14-01032 
 

Location:    10633 128th Ave NE 
 

Applicant:    Merit Homes 
 

Project description:  Subdivide one parcel in to two single family lots 
 

Decisions Included:  Short Plat (Process I) 
 

Project Planner:   Susan Lauinger 
 

Department Decision:  Approval with Conditions 
 

Since review of this proposed subdivision is occurring simultaneously with the Avalon West short plat 
located immediately to the west, there is an opportunity to coordinate the access to the two 
developments. Specifically, there is no apparent reason why the two developments could not easily 
share the same access driveway/access easement. This would have the benefit of reducing the extent 
of roadway pavement and the attendant vegetation removal. The driveway/easement on the Avalon 
East site is the logical location to serve both developments. 
 
Therefore, prior to recoding this short plat, the applicant shall include in the recording the necessary 
easement to accommodate the Avalon West access. 
 

    _ 
     Eric Shields, Director 
     Department of Planning and Community Development 
 

Decision Date:  January 9, 2015 
Appeal Deadline: January 29, 2015 
 

Affected property owners may request a change in valuation for property tax purposes 
notwithstanding any program of revaluation. 
 

How to Appeal:  Only the applicant or those persons who previously submitted written comments or 
information to the Planning Director are entitled to appeal this decision.  A party who signed a 
petition may not appeal unless such a party also submitted independent written comments or 
information.  An appeal must be in writing and delivered, along with fees set by ordinance, to the 
Planning Department by 5:00 p.m., January 29, 2015.  For information about how to appeal, contact 
the Planning Department at (425)587-3225.  An appeal of this project decision would be heard by the 
City’s Hearing Examiner.
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CONDITIONS OF APPROVAL 

1. This application is subject to the applicable requirements contained in the Kirkland 
Municipal Code, Zoning Code, and Building and Fire Code. Attachment 3, Development 
Standards, is provided in this report to familiarize the applicant with some of these 
development regulations. This attachment references current regulations and does not 
include all of the additional regulations. It is the responsibility of the applicant to ensure 
compliance with the various provisions contained in these ordinances. When a condition 
of approval conflicts with a development regulation in Attachment 3, the condition of 
approval shall be followed (see Conclusion IV.B). 

 

2. Prior to recording the short plat, the applicant shall: 

a. Record on the face of the plat, a floor area ratio restriction and accessory 
dwelling unit restriction for Lot 2 pursuant to Kirkland Municipal Code (KMC) 
section 22.28.042(d) and KMC 22.28.042 (f) (see Section V). 

b. Demolish all existing structures. 

Exhibit A
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II. SITE AND NEIGHBORHOOD CONTEXT 

Zoning District RSX 7.2 

Property Size Attachment 2 shows the lot size is 12,345 SF  

Comprehensive Plan (LDR 6) Low Density Residential, 6 dwelling units per acre 

Current Land Use Single family home and accessory structures 

Proposed Lot Sizes  Lot 1: 7,200 SF 

Lot 2: 5,145 SF 
 

Lot Size Compliance 

 

Both lots meet the minimum lot size for the zone after 

applying the small lot size provisions of Kirkland Subdivision 
Code Section 22.28.042. See Section V below for a 

compliance analysis. 

Terrain The site is generally flat and landscaped with trees and 
vegetation typical of a single family home. There are no 

slopes.  

Trees 
There are 15 significant trees on the site. The survey 
indicates that there were 2 additional trees on this site, 

which were removed by the applicant after submitting the 
short plat application, which does not comply with Chapter 

95 of the Kirkland Zoning Code. This matter was referred to 

code enforcement (case COM14-00460).   
Attachment 4 shows the location, tree number, and general 

health of the remaining existing trees, as assessed by the 
applicant’s arborist.  The applicant is proposing phased 

review of the short plat pursuant to KZC 95.30.6.a.  See 
Attachment 3, Development Standards, for information on 

the City’s review of the arborist report as well as tree 

preservation requirements. 

Access Access to Lot 1 is proposed from 128th Ave NE. Access to 

lot 2 is from an access easement extending from 128th Ave 

NE, along the south property line of the site and 
terminating at the east property line of Lot 2.   

Neighboring Zoning and 

Development: 

North, South, East and West 

Single Family Homes in the RSX 7.2 Zoning Designation 

surround the property on all sides 

 

III. PUBLIC NOTICE AND COMMENT 

A. The public comment period for this application ran from July 24th 2014 to August 11th, 
2014. The City received three public comments from the Elder Family: Sandi, Sam, and 
Lauren whose home borders the site (See Attachment 5). The concerns expressed in 
the attached letters are paraphrased below and staff responses are found in italics.   

1. Merit Homes, the applicant, has already cut trees on this lot and the adjacent 
lot, which was arranged with the prior owners and is illegal because they didn’t 
follow tree regulations and laws concerning ownership of property in this State.  

Exhibit A
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Staff Response: The tree cutting that occurred has been referred to code enforcement 
and will be resolved through the code enforcement process (File COM14-00460).  The 
City allows applicants to act on behalf of the owners of property within the City.  

2. The Elders are strongly opposed to any additional tree cutting.   

Staff Response: Chapter 95 of the Kirkland Zoning Code (KZC) regulates trees within 
the City. The applicants are proposing a “phased tree review”, which means that tree 
retention will be decided in “phases” starting with utility and infrastructure placement 
for a land surface modification permit then with each successive single family building 
permit. Decisions on the retention of trees is decided with the individual permits based 
on the placement of the utilities and the homes and the retention value of each tree. 
Trees are not allowed to be removed at the short plat stage. KZC Section 95.35.5 
states: “the Planning Official is authorized to require site plan alterations to retain trees 
with a high retention value. Such alterations include minor adjustments to the location 
of building footprints, adjustments to the location of driveways and access ways, or 
adjustment to the location of walkways, easements or utilities. The Planning Official 
and the applicant shall work in good faith to find reasonable solutions”. (see also 
Attachment 3 for the City’s review of trees within this short plat). 

3. Merit Homes should be required to plan their building in a way that will mitigate 
the damage to their neighbor’s [trees] and to the city.  

KZC Chapter 95 requires that applicants identify trees on adjoining property and install 
tree protection measures prior to development activity. See Attachment 3 for tree 
retention requirements on the subject property.  

4. The number of significant trees that will be removed as part of the short plat 
application violates various sections of KZC Chapter 95, including 95.05, 
purpose and intent. 

Staff Response:  The purpose and intent section of Chapter 95 contains general 
information about the intent of the regulations within Chapter 95. However, the intent 
section does not contain any specific requirements for development or for retention of 
trees within Kirkland. The purpose and intent section is intended to help citizens and 
developers understand why the City requires tree retention. It does not contain 
guidance for when trees can and cannot be removed and thus is not an appropriate 
code section to regulate tree retention. As previously noted, tree retention will be 
reviewed in a phased manner for consistency with the specific regulations of Chapter 
95. 

5. The access road should be located to the north to avoid removal of the trees 
within that proposed easement.  

Staff Response:  The neighboring short plat application, Avalon West SUB14-01033, 
which is a 2 lot short plat proposal by the same applicant and contains a vacant 
property sharing the west property line of Avalon East, shows a proposed access road 
along the north property line. The Avalon East proposal includes an access easement 
along the south property line (see Attachment 6). The applicant is proposing two 
separate access roads because KMC 22.28.080.b(1) does not allow an applicant to 
count the area within the flag lot portion as part of the  lot area unless that easement 
serves only one lot. If the applicant were to propose one 4-lot short plat, there would 
not be enough lot area under this scenario for 4 lots.  

6. The tree preservation plan as shown would cause the lots to fall below the 
required tree density.  

Staff Response: KZC Chapter 95 requires that the tree density be met both with a short 
plat and with each individual lot. As stated earlier, tree retention in this case will be 
decided in phases starting with utilities and access placement and then with each 
building permit. The overall short plat tree density required for Avalon East is 9 tree 
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credits. The density per lot is as follows:  7,200 SF lot requires 5 tree credits and 5,145 
SF lot requires 4 tree credits. The density requirements are fulfilled at the time of tree 
retention final decision, usually with the building permit. KZC 95.33 states that the tree 
density may consist of existing trees pursuant to the tree’s retention value, 
supplemental trees or a combination of existing and supplemental trees. 

7. Failure to comply with all of the tree retention plan requirements justifies denial 
of the short plat permit.  

Staff Response: The KMC requires that short plats adhere to the tree retention 
requirements of KZC Chapter 95. KZC Chapter 95 requires that the applicant hire a 
certified arborist to create a report for the short plat application where all significant 
trees on site are tagged, and evaluated for health. The City’s arborist takes that 
information and “types” the trees on site with a high, moderate or low retention value 
based on health and placement of the tree. In a phased review such as this application, 
that “tree typing” is carried over to subsequent permits where the decision is made to 
retain or remove each tree. See Attachment 3, Development Standards, for the City’s 
typing of each tree. The applicants have complied with the short plat application 
requirements.  Cutting trees after commencing development activity, as stated earlier, 
has been referred appropriately to code enforcement and will be settled using KMC 
Chapter 1.12.  

8. Sam Elder submitted another comment email on Thursday November 13th (see 
Attachment 7) concerning the code enforcement penalties and required tree 
restoration plan. He contends that the short plat process should be halted and 
the project re-noticed to the public because the tree plans that were initially 
submitted were incorrect.  He further contends that the code enforcement case 
must be resolved prior to the short plat application moving forward. 

Staff response: The project will not be re-noticed. The tree plan was corrected before a 
decision was made and the correction of that tree plan has no bearing on actual tree 
retention at this stage of development. Short plats allow new lot lines to be drawn. 
Tree retention is not decided at this phase unless an integrated development plan (IDP) 
is applied for, which is not the case for this application. Although a new lot line 
configuration was also submitted, it has no bearing on the tree retention plan 
previously submitted on 6/7/14.  

Code enforcement cases are resolved per chapter 1.12 of the KMC and that is the 
appropriate process based on requirements of KZC Chapter 95.55. KMC Chapter 1.12 
does not require that penalties or restoration be resloved prior to submitting 
development action for the same property. Therefore, the City does not have authority 
to deny the application or require the applicant to submit a new application.  

IV. CRITERIA FOR SHORT PLAT APPROVAL 

A. Facts:  Municipal Code section 22.20.140 states that the Planning Director may 
approve a short subdivision only if: 

1. There are adequate provisions for open spaces, drainage ways, rights-of-way, 
easements, water supplies, sanitary waste, power service, parks, playgrounds, 
and schools; and 

2. It will serve the public use and interest and is consistent with the public health, 
safety, and welfare.  The Planning Director shall be guided by the policy and 
standards and may exercise the powers and authority set forth in RCW 58.17. 

Zoning Code section 145.45 states that the Planning Director may approve a short 
subdivision only if: 

3. It is consistent with all applicable development regulations and, to the extent 
there is no applicable development regulation, the Comprehensive Plan; and 
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4. It is consistent with the public health, safety, and welfare. 

B. Conclusions:  The proposal complies with the applicable development regulations of 
Municipal Code section 22.20.140 and Zoning Code section 145.45.  With the 
recommended conditions of approval, it is consistent with the Zoning Code and 
Subdivision regulations and there are adequate provisions for open spaces, drainage 
ways, rights-of-way, easements, water supplies, sanitary waste, power service, parks, 
playgrounds, and schools.  It will serve the public use and interest and is consistent 
with the public health, safety, and welfare because it will add housing stock to the City 
of Kirkland in a manner that is consistent with applicable development regulations. 

V. DEVELOPMENT REGULATIONS    

A. The following is a review, in a checklist format, of compliance with the design 
requirements for subdivisions found in KMC 22.28.  All lots comply with the minimum 
lots sizes for this zone.
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Code Section 

 KMC 22.28.042: Lots – Small Lot Single Family 
For subdivisions not subject to KMC 22.28.30 or .040 or .048, minimum 

lot size is met if at least 50% of the lots meet the minimum lot size 
and the remaining lots meet the following requirements. 

  In RS 6.3 and RS 7.2 zones, substandard lots are at least 5,000 square 
feet 

  FAR is restricted on face of plat to: 
 

  Maximum of 30% of lot size; OR  
 

  Maximum of 35% of lot size with the following restrictions: 

 Primary roof form of all structures peaked with minimum pitch 
of 4:12; and 

 All structures set back at least 7.5’ from side property lines 

  An ADU prohibition is recorded on the face of the short plat 
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Code Section 

KMC 22.28.050 – Lots - Dimensions 

  Lots are shaped for reasonable use and development  

  Minimum lot width is 15’ where abutting right-of-way, access 
easement, or tract 

 

VI. SUBSEQUENT MODIFICATIONS 

Modifications to the approval may be requested and reviewed pursuant to the applicable 
modification procedures and criteria in effect at the time of the requested modification. 
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SHORT PLAT DOCUMENTS – RECORDATION – TIME LIMIT (KMC 22.20.370The short 
plat must be recorded with King County within seven (7) years of the date of approval or the 
decision becomes void; provided, however, that in the event judicial review is initiated, the 
running of the seven (7) years is tolled for any period of time during which a court order in said 
judicial review proceeding prohibits the recording of the short plat.   

 

VII. APPENDICES 

Attachments 1 through 7 are attached. 
1. Vicinity Map 
2. Short Plat Design 
3. Development Standards 
4. Tree Retention Plan and Arborist Report  
5. Public Comment letters 
6. Overhead view showing access 
7. Elder second comment letter 11/13/14 

VIII. PARTIES OF RECORD 

Applicant:  Merit Homes 
Parties of Record 
Department of Planning and Community Development 
Department of Public Works 
Department of Building and Fire Services 
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Attachment 2 Plans
SUB14-01032Exhibit A
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Attachment 4 Tree Retention Plan
SUB14-01032

Attachment 4 Tree Retention Plan & Arborist Report
SUB14-01032

Attachment 4 Tree Retention Plan and Arborist Report
SUB14-01032
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