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CITY OF KIRKLAND 
PLANNING AND COMMUNITY DEVELOPMENT DEPARTMENT 
123 FIFTH AVENUE, KIRKLAND, WA  98033 
425.587.3225  -  www.kirklandwa.gov  

 
 
To: Sue Tanner, Hearing Examiner 
 
 
From: Craig Salzman, CCEO  
 Code Enforcement Officer 
 
 
Date: December 13, 2011 
 
Subject: HEARING FOR BRIAN AND LEANN WHITE, NOTICE OF CIVIL VIOLATION 

FOR VIOLATION OF THE REQUIRED YARDS REGULATIONS, KZC 
115.115.3.c, LOCATED AT 8028 126th Ave NE; PLANNING DEPARTMENT 
FILE NO. COM11-00230 

 
 

I. INTRODUCTION 
 
City of Kirkland staff (“staff”) offer this staff report with regard to the above-referenced Code 
Enforcement matter. 
 

II. ISSUES PRESENTED 
A. Does the canopy installed on the east rear property line of the subject                                                            

property violate the Required Yards section of the KZC 115.115.3.c? 
B. Is the owner responsible for removing the canopy from the Required Yard?  
C. Is this structure eligible for a modification under KZC 115.115.3.m? 
D. Is the owner responsible for fines of $100.00 per day until compliance is 

confirmed by Planning Department Staff? 
 

 
III. STATEMENT OF FACTS 

 
The subject property is located at 8028 126th Ave. NE and is zoned RSX 7.2.  The 
applicable Use Zone Chart is found in KZC 17.10.010.  This zone requires 20 foot 
required yard on the front, 5 feet on each side, and a 10 foot required yard on the 
rear.  This is a corner lot and only one front yard must be 20 feet.  The other front 
yard may be regulated as a side yard with a minimum of 5 feet.  The applicant may 
select which front yard shall meet the 20 foot requirement.  In this case the two 
yards in question are a 5 foot side yard on the south and a 10 foot rear yard on the 
east. 
 
On August 22, 2011 the City received a complaint regarding a canopy structure in a 
required yard.  The open-sided structure is 12 feet long, 10 feet wide, and 8 feet tall.  
Officer Salzman investigated the situation and after a site visit and telephone 
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conversations with the owner and the complainant discovered that the complaint was 
valid although aspects of the complaint were not factual as to the existing conditions 
at the site.  Mr. Salzman requested the owner move the structure to comply with the 
setback related to the south property yard which is adjacent to the complainant’s 
property.  Upon completion of that relocation Mr. Salzman closed the case on 
September 20, 2011 as being in compliance. 
 
The complainant was dissatisfied with the case being closed and after further 
evaluation the case was reopened to investigate a violation of the rear or east 
required yard.  After discussions with the owner a Notice of Civil Violation (Exhibit B) 
was issued on October 14, 2011 and a hearing was scheduled.   
 
After the hearing was scheduled Planning Staff noted the language in the KZC 
115.115.3.m which might allow the structure to remain in the current location if 
considered a shed.  The complainant was adamant that this section of the Code 
should not apply.  She also stated that she would be unable to attend the hearing, 
but would supply a statement and exhibits to be considered by the Hearing Examiner 
(Exhibit D).  The property owner has also addressed this code section in his 
statement (Exhibit C).  
 
  

IV. LEGAL ANALYSIS 
 
A. Does the canopy installed on the east rear property line of the subject                                                            

property violate the Required Yards section of the KZC 115.115.3.c? 
 

KZC 115.115.3 regulates required yards, subsection c states:  
c.    An improvement or structure that is not more than 18 inches above 
finished grade may extend not more than five (5) feet into a required yard. 
 

As this structure exceeds 18 inches in height it is in violation of this section of the 
KZC.  In having the owner move the structure away from the complainants’ yard 
(south side), by more than 5 feet, Mr. Salzman originally believed that this would 
resolve the issue because this was the yard adjacent to the complainant’s property.  
This did not remove it from the 10 foot setback on the rear yard (east side), 
however.  When Mr. Salzman contacted the owner adjacent to the rear property line 
he did not object to the structure being within the White’s rear yard setback. 
Regardless, after further evaluation, the Notice of Civil Violation was prepared to 
address the canopy structure still remaining within this required rear yard of 10 feet.  
 
B. Is the owner responsible for removing the canopy from the Required Yard? 

 
The owner is responsible for removing the canopy outside of the required 10 foot 
rear yard setback unless a modification is approved.   
 
C. Is this structure eligible for a modification under KZC 115.115.3.m?  
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Websters Dictionary defines a shed as a  single storied building with one or more 
sides unenclosed.  Being open sided, it could arguably have less impact than an 
enclosed structure.  While initially staff did not consider the canopy a shed, after 
reviewing the definition, it seems reasonable to consider the section which can 
allow a shed in a setback yard if the code criteria are met.  Staff is requesting the 
Hearing Examiner include in the decision whether or not the structure can be 
considered a shed and subject to this section. 

 
KZC 115.115.3.m states (staff comments in italics): 

m.    For uses in low density residential zones, and for residential uses in other 
zones, the applicant may request a modification to locate no more than one 
(1) storage shed in a required yard; provided, that no storage sheds are 
allowed in a required front yard. The Planning Official may approve a 
modification if: 

1)    The proposed structure is no more than eight (8) feet tall; and 
 
 The structure is 8 feet tall at the peak and complies with this criterion. 

2)    The maximum length of the side of the proposed structure parallel to the 
affected property line(s) shall not exceed 10 feet. The structure shall not 
exceed 120 square feet in total area; and 
 
The canopy has the longer dimension parallel to the affected property line 
and does not meet this aspect of this criterion unless it is turned.  It is 
120 square feet in area or less. 

3)    No reasonable alternative location may be found due to special 
circumstances regarding the size, shape, topography, or location of the 
subject property or the location of legal or legally nonconforming 
preexisting improvements of the subject property; and 
 
The owner has stated that to move the structure would disrupt use of the 
sportcourt which is immediately west of the structure.  The deck and 
sportcourt were preexisting.   

4)    The modification will not create a significant negative impact on the 
character of nearby residential properties. 
 
The neighbor to the east who would be affected by the structure located 
in the setback yard told Mr. Salzman that it would not concern him. 

If approved, the Planning Official may require the storage shed to be screened 
by a solid screening fence or dense vegetation. 
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The decision of the Planning Official in approving or denying a modification for 
a storage shed may be appealed using the appeal provision, as applicable, of 
Process I, KZC 145.60 through 145.110. 

D. Is the owner responsible for fines of $100.00 per day until compliance is 
confirmed by Planning Department Staff? 

 
KMC 1.12.040.E Monetary Penalty, establishes 
the monetary penalty for each violation per 
day.  If the Examiner determines the canopy 
must be moved, then the owner is responsible 
for the fines until compliance is confirmed by 
staff. 

 
V. CONCLUSION 

The canopy structure is located in the required 
rear yard and because it is taller than 18 inches is 
in violation of the Zoning Code.  The Notice of 
Civil Violation was issued to correct this situation.  
However, since the Notice was prepared and issued, the KZC section that allows a shed in a 
required yard has been reviewed.  Staff can support a decision that considers the structure a 
shed if it can be turned so that the short side is parallel to the property line.  If the Examiner 
agrees, then there would be no fine.  If the Examiner decides that the shed must be moved 
outside the required yard, then the owner should be responsible for the fines until 
compliance is confirmed by staff. 
 
 
EXHIBITS 
 

A. Staff Report 
B. Notice of Civil Violation dated Oct. 14, 2011 
C. Information Received Dec. 12, 2011 from Brian White 
D. Information Received Dec. 12, 2011 from Yvonne Grossrieder 
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CITY OF KIRKLAND
Planning and Community Development 
Code Enforcement 
123 5th Avenue, Kirkland, WA 98033 
(425)587-3225 – Fax: (425)587-3232  
www.kirklandwa.gov  

NOTICE OF CIVIL 
VIOLATION 

(Kirkland Municipal Code 1.12.040) 

 
Date: October 14, 2011 
Property Owner Information 
Name: Brian and Leann White  
Address: 8028 126th Ave NE 
City, State, Zip: Kirkland, WA 98033 

Case Number: COM11-00230 ENF 11-206 
Violation Information 
Site Address: 8028 126th Ave NE 
City, State, Zip: Kirkland, WA 98033 
Parcel #:  742440-0010 

 
Code Provision(s) Violated: 115.115.3.c
Description of Violation: Placing a canopy structure that exceeds 18 inches in height 

within the rear required yard.
Inspection Dates: September 20, 2011
Date(s) of Violation: September 20, 2011 and continuing until corrected 
Person(s) Responsible For: Brian and Leann White
Request for Voluntary Compliance: September 29, 2011
Corrective Action and Compliance Date: December 15, 2011
Hearing Date: December 15, 2011
 
 
HEARING NOTICE:  On December 15, 2011 at 9:00 A.M. the Kirkland Hearing Examiner shall hold a 
hearing in City Council Chambers, 123 5th Avenue, Kirkland, WA, 98033, 2nd floor, Kirkland City Hall relating 
to the above issued Notice of Civil Violation.  If the required corrective action is completed AND written 
approval is obtained from the issuing party at least 48 hours prior to the hearing, the hearing shall be 
cancelled and no monetary penalty assessed.  If you choose NOT to complete the required corrective action 
by that time, the hearing shall continue as scheduled. 
 
HEARING EXAMINER HEARING:  At the hearing, staff may request the Examiner to issue an order 
assessing the monetary penalties in the amounts described below.  All costs and expenses of abatement 
incurred by the City pursuant to KMC 1.12.060(D) and monetary penalties in the amount per day for each 
violation as specified in KMC 1.12.040(E) may be assessed against the person responsible for the civil 
violation as listed above. 
 

 First violation ....................................................... $100.00 
 Second violation .................................................. $200.00 
 Third violation ..................................................... $300.00 
 Additional violation in excess of three .................... $500.00 

 
Payment of a monetary penalty pursuant to Chapter KMC 1.12.040 does not relieve the person to whom 
the Notice of Civil Violation was issued of the continued duty to correct the violation. 
 
ISSUED BY: Craig Salzman, CCEO, Code Enforcement Officer  

Phone:  (425)587-3289 - Email:  csalzman@kirklandwa.gov 
 
 
METHOD OF SERVICE: 

Hand Delivered Postal Mail  Posted at Subject Property Site 

Exhibit B
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Exhibit F: Two other available locations for Gazebo- See Red squares NOTE: This map was generated from a 
geographic information system at an approximate scale of 1"- 30'. 
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Exhibit G: Alternative locations for the Gazebo on the Whites property 

Alternative 1· North Side of 8028 1261
h Ave NE- Red Square is potential alternative location 

fottnt~l AtttrrtlttW lout~ for GJubo 

Alternative 2: Northwest slide of 8028 126th Ave NE- Red Square is potential alternative location 
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Exhibit H: North side of 8016 1261
h Ave NE Kirkland , Washington. The main floor of the house sits -4.5 ft. above the 

ground. The Master Bedroom has four windows on the north side (one not shown in the first picture as it is obstructed by 
the fireplace- see second picture), the Living room has two large windows on the north side, the second bedroom has 
one window on the north side, and the third bedroom/den also has a window (not shown in either photo). As such, there 
are eight (8) windows on the north side of my house, directly opposite the current location of the White's Gazebo. 
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Exhibit 1: As the Gazebo rises 3ft. 4 inches above the combined 9ft. fence, deck and retaining wall, it is visible from the 
primary living spaces of my property. 

View from Main Living Room of First Window: 8016 1261
h Ave NE, Kirkland Wash. 

View from Main Living Room of Second Window: 8016 1261
h Ave NE, Kirkland Wash. 
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View from Master Bedroom of 8016 1261
h Ave NE, Kirkland Wash. 
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Exhibit J: City of Kirkland: Fence, Deck, and Retaining Wall Replacement- Modification for 9ft. combined Fence, deck 
and Retaining Wall. 
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t<>'ttut~r- CITY OF KIRKLAND 
if !at) Plannlnc and Community Development Department 
\ .. ~~ 123 Fifth Avenue, Klrldand, WA 98033 425.587-3225 

• .. ,N www.cl.klrkland.wa.us 

January 27, 2011 

Brian & LeAnn White 
8028 126111 Ave. NE 
Kirkland, WA 98033 

SUBJECT: Fence, Deck and Retaining Wall Replacements (ENF 10-220) 

BACKGROUND DISCUSSION 

Per registered complaint ENF 10-220 involving development activity related to replacement of 
an existing retaining wall, fence, and covered deck I have conducted the following analysis and 
findings of applicable zoning regulations. 

ANALYSIS 

The enforcement case reported a covered deck under construction at the time of the complaint. 
The subject property is located within the single-family residential zone RSX. Based on the 
location of existing improvements the respective required yard setback for all structures on the 
property (not exempt under Kirkland Zoning Code (KZC) Section 115.115) are 20 feet from the 
north property line, 10 feet from the south property line, and 5 feet for both the east and west 
property lines. The location of a covered deck at the property line would be a violation of these 
provisions. 

Your submitted letter and photos suggests a proposed uncovered replacement deck (see 
Attachment 1 & 2). This structure would be allowed within the required yard provided that it is 
not more than four inches above finished grade (KZC 115.115(3)(b ). 

Fence & Retaining Wall 

The complaint also referenced the replacement of an existing combined retaining wall and 
fence. Under KZC 115.115(3)(9)(2) the combined height of fences and retaining walls within five 
feet of each other in a required yard may be a maximum of six feet. The existing combined 
retaining wall and fence is nine feet at its maximum height; therefore, does not conform to code 
and will require a modification (see criteria below). 

NOTE: The fence regulations will allow a six foot high fence along your south property line. This 
fence may extend along the east and west property line until twenty feet from the north property 
line where it must be reduced to 3 Yz feet. 

Combined Retaining Wall and Fence Modification Criteria (KZC 115.115(3)(g)(2)) 

The Planning Official may approve a modification to the combined height limit for fences 
and retaining walls if: 
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a) An open guard railing is required by the Building Code and the height of the 
guard railing does not exceed the minimum required; or 

b) The modification is necessary because of the size, configuration, topography 
or location of the subject property, and either. 

i. The design of the rockery or retaining wall includes terraces deep 
enough to incorporate vegetation or other techniques that reduce the 
visual mass of the wall, and the fence is designed to be no more than 50 
percent solid; or 

ii. The modification will not have any substantial detrimental effect on 
abutting properties or the City as a whole. 

FINDINGS 

I have determined that the existing and proposed retaining wall and fence meets modification 
criteria KZC 115.115(3)(g)(2)(b) and possess no substantial detrimental effect of the abutting 
properties since from the abutting properties the only visible mass will be a 6 ft. high fence. 
Therefore, I have approved this modification for the structures along a portion of the east and 
south property lines as indicated by the submitted site plan (see Attachment 3). As a condition 
of this approval the retaining wall and fence cannot increase in height from the original 
structures, which was indicated by submitted photos as having a maximum height of 9 feet, with 
a 3 ft. retaining wall plus a 6ft. fence. If the existing structure is less than 9 feet in combined 
height at any point the replacement will not exceed this height. 

This approved modification is not an approved building permit. It has been indicated by the 
Building Department that this combined structure may require a permit. Please contact Hans 
Galvin at 425-587-3621 prior to construction. 

If you have any questions or require additional clarification on any of the items contained in this 
letter, please feel free to contact me at 425-587-3247. 

Sincerely, 

Scott Guter 
DEPARTMENT OF PLANNING AND COMMUNITY DEVELOPMENT 

cc: 
ENF 10-220, COM10-00274 
Parcel Data File: 8028 126 Ave. NE 

Attachments: 
1. White Letter 
2. Site Plan 
3. Photos 

whlte_ten4retalnmodltt_O 126 ll.docx 2 
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l January 12, 2011 

lffi~©!jOW~IDJ 
. JAN 13 2011 To: City· of Kirkland Planning Department 

'Subject: Fence, Deck, and Retaining Wall Replacements . PilNRitJGNt,I1Nfi\1f1lf .PM 

Reference: Case #ENF-10-220 dated 12/24/10 .. ~---------------\ 

'After 28 years as the original owner of this Kirkland residence, I need to replace my 
deck, fence, and retaining wall. They have served me well but time has taken its' toll and 
they all are in dire need of replacing. There will be no change to the configuration or size 
of any of these but a few words on each hopefull answer any questions you may have. 

Deck 
I had hoped to add a small shelter (PHOTO EXHIBIT J) on the deck but was infonned I 
did not have the necessary setbacks to do so. Therefore, I will simply be redecking with 
new material and keeping the exact footprint of the previous deck. SEE PHOTO 
EXIDBITS K & L. 

Fence 
I plan on replacing the existing leaning and deteriorating fence (SEE PHOTO EXHIBITS 
O,P,Q, and R) with a slightly different style offence. The location, length and height (6 
foot) will not change. I understand a modification or varian~e may be required for the 
height because it will sit adjacent to the three foot cement retaining wall. (SEE PHOTO 

.. . EXHIBIT C). Due to the grade difference between my property and my neighbor's 
(PHOTO EXHIBITS G,H, and I), this is the only height that makes sense ........ see 
PHOTO EXHIBITS A,B,D,B and F. 

Retaining Wall 
The previous retaining wall used railroad ties which finally rotted out after all these 
years. To avoid this problem, I will use concrete (finished with stone) this time. I will 
also have several small lights inserted in the wall with the understanding an electrical 
permit will probably be necessary. Other than that, the length of the wall will be the same 
as before and perhaps an inch or two thicker. SEE PHOTO EXHIBITS M & N. 

Conclusion 
As PHOTO EXHIBITS S & T demonstrate, I really take pride in my home ownership 
and look forward to working with the City in completing the restoration to my back yard. 
I also want to be good neighbor and I apologize for not getting permits prior to starting 
the project but honestly didn't think we would need them for this sort of replacement 
project. I hope I have explained everything well enough so we can proceed but invite you 
to come to the site and see for yourself if you have further questions. 

Thank you, 

8:---JttrU 
Brian & LeAnn White 
8028 126th Ave. NE 
Kirkland, W A 98033 

425-827-0156 
425-894-0653( cell) 

.···" 

!ATTACHMENT 1 
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