
 

CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA  98033 
425.587-3225  -  www.kirklandwa.gov  

 
ADVISORY REPORT 
FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS 
 
To: Kirkland Hearing Examiner 
 
From: ________________Eric Shields, Planning Director 
 
 _Susan Lauinger__ Susan Lauinger, Associate Planner 
 
Date: October 5th, 2015 
 
Subject: APPEAL OF HEDEEN SHORT PLAT; 7921 NE 112TH ST 
 FILE: SUB14-02156 (See Exhibit A) 
SEPA Appeal:  Note: this is a dual SEPA/Short Plat appeal see  
  Separate report for SEPA appeal; file #: SEP14-02240 
 
Hearing Date and Place: Thursday October 15th, 9:00 a.m. 

City Hall Council Chambers 
123 Fifth Avenue, Kirkland 

I. INTRODUCTION 

A. Appellants:  George and Sarah Finkenstaedt residing at 11158 79th Pl NE, Kirkland WA.  

Joe and Winnie Kates residing at 11136 79th Pl NE, Kirkland WA (see Exhibit B). 

B. Actions Being Appealed:  The Planning Director decision to approve, with conditions, a  
short plat application for 6 lots known as the “Hedeen Short Plat” (SUB14-02156) (See 
Exhibit A) 

C. Issues Raised in Appeal letter (summarized):  The appellants dispute several aspects of 
the short plat approval; the key issues are tree retention in relation to the short plat 
and Holmes Point Overlay; protection for Bald Eagles; administering regulations for 
geologically sensitive areas; compliance with the short plat criteria; and, previous 
practices of King County prior to the City’s annexation of the area in 2011.  

Note that the appeal letter also includes aspects of the Substantial Development Permit 
(SDP), which is a shoreline land use permit. The SDP appeal is heard by the Shorelines 
Hearings Board, and the Hearing Examiner has no jurisdiction to hear the appeal of 
these issues and Shoreline issues will not be analyzed in this appeal report.  See 
Exhibit C for the letter of appeal.  

II. RULES FOR THE APPEAL HEARING AND DECISION 

Conduct the appeal hearing on October 15th, 2015. Take oral testimony and argument from 
parties entitled to participate in the appeal as defined in Kirkland Zoning Code (KZC) Section 
145.70. Based on the findings and conclusions of the Hearing Examiner, the Hearing Examiner 
shall either:  

A. Affirm the decision being appealed; 
B. Reverse the decision being appealed; or 
C. Modify the decision being appealed. 

The decision by the Hearing Examiner is the final decision of the City. 
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III. HEARING SCOPE AND CONSIDERATIONS 
The appeal will be an open record appeal hearing. The scope of the appeal is limited to the 
specific elements of the Planning Director’s decision disputed in the letter of appeal, and the 
Hearing Examiner may only consider comments, testimony and arguments on these specific 
elements. Per KZC 145.95, the person filing the appeal has the responsibility of convincing the 
Hearing Examiner that the Planning Director made an incorrect decision. 
 

IV. PRE-HEARING CONFERENCE 
A. A pre-hearing conference was held by the Hearing Examiner on September 2nd, 2015 to 

discuss the case schedule for pre-hearing motions, witnesses and exhibits for the 
applicant, appellants and the City. Per that order, the City offers this report with Exhibits 
(see list at the end).  

B. Additionally, the City would like to reserve the right to offer a PowerPoint presentation 
at the hearing, presented by the project planner.  

C. The witness list on behalf of the City is as follows: John Burkhalter, Development 
Engineering Supervisor and Stacey Rush, Senior Surface Water Engineer.   

 
V. BACKGROUND & SITE DESCRIPTION 

A. Site Location:  7821 NE 112th St. 
 

B. Planning Director Decision: The Planning Director issued his decision on July 23rd, 2015 
as “Approval with Conditions” (See Exhibit A). 

 
C. Appeal submitted:  Per Kirkland Zoning Code Chapter 145.60.2, appeals must be 

received within 14 days of the date of distribution (date of distribution: July 23rd, 2015). 
The appellants submitted a timely appeal on August 6th, 2015, within 14 days of the 
distribution of the decision (see Exhibit C, letter of appeal). 
 

D. Zoning and Land Use:  The subject property is zoned RSA 8, a low density residential 
zoning designation and contains 56,769 square feet.  

 
E. Proposal:  Divide the parcel into 6 lots.  

 
VI. STAFF ANALYSIS OF ISSUES RAISED IN THE APPEAL 

A. The appeal letter can be found as Exhibit C, and has 5 numbered items of appeal. Each 
item contains long paragraphs, most of which are comments rather than specific 
appeal items. Staff has summarized each item of appeal and addressed the general 
concerns in relation to the criteria for approval of a short plat.  

 
B. Standard of Review for Short Plats in the City of Kirkland:  

1. The City’s short plat criteria for approval are set forth in Kirkland Municipal 
Code (KMC) section 22.20.140:  
 
22.20.140 Planning director’s decision—Criteria 
In addition to the decisional criteria identified in KZC 145.45(2), the planning 
director may approve the short subdivision only if: 
 
(a)    There are adequate provisions for open spaces, drainage-ways, rights-of-
way, easements, water supplies, sanitary waste, power service, parks, 
playgrounds and schools; and 
 
(b)    It will serve the public use and interest and is consistent with the public 
health, safety and welfare. The planning director shall be guided by the policy 
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and standards and may exercise the powers and authority set forth in Chapter 
58.17 RCW.  
 

2. The KMC section below references decisional criteria that must be met for short 
plats in the Kirkland Zoning Code (KZC), Chapter 145.45 (2): 
 
145.45 Planning Director’s Decision 
a. Decisional Criteria – The Planning Director shall use the criteria listed in 
the provision of this code describing the requested decision in deciding upon 
the application. In addition, the Planning Director may approve the application 
only if: 
 
b.  It is consistent with all applicable development regulations and, to the 
extent there is no applicable development regulation, the Comprehensive Plan; 
and 
 
c. It is consistent with the public health, safety and welfare. 
 

C. The following is a staff analysis of the Zoning Code and Municipal Code requirements 
related to the issues raised in the appeal. Staff analysis of the appeal issues are based 
on the decisional criteria as listed in the KMC and KZC as shown in the previous 
section. The appeal issues are listed in numerical order as they appear in the letter by 
the appellants. Note that the appellant’s contentions are paraphrased from the appeal 
letter.  
 

1. Appeal item: Protected Natural Areas (PNA’s) and tree retention: The appellants 

make several comments concerning tree retention and lot size in relation to how 

many trees might be removed for development of the Hedeen Short Plat. They call 

out several lot sizes and make assumptions about how many trees should be on 

each subdivided lot. They ask the question of who will be monitoring the tree 

requirements. Additionally, there is a comment about a neighboring development 

approved by King County, and a comment about loss of view.  

a. Staff Response: This appeal item is unclear in relation to City development 

standards and criteria for approval of a short plat. The comments about 

tree retention, the neighboring development called “Dijulio” (which was 

developed under King County prior to annexation) and view are not specific 

appeal items, nor is it clear what is being appealed. Appeal item 1 consists 

of comments and questions.  

b. Tree Retention Requirements:  In Exhibit A, Attachment 3, entitled 

Development Standards, tree retention requirements are shown as “phased 

review” for the Hedeen Short Plat as allowed by KZC 95.30.6(a). In phased 

review, all of the improvements such as houses and utilities are not yet 

known. Tree retention decisions are made when all impacts to trees are 

considered. Trees cannot be removed with only a short plat approval; an 

approved building permit is required to remove trees under “phased review” 

and the building permit must show all impacts to trees on the site.    
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2. Appeal item: Tree Canopy Coverage of 40%: The appellants contend that the City 

should require larger lots for the Hedeen short plat in order to maintain a 40% tree 

canopy coverage. Additionally, the appellants contend that the Protected Natural 

Areas (PNA’s) which are specific to Holmes Point Overlay are required to have “only 

25% understory plants and tree density” and that this is “paltry”.  

a. Staff Response: KZC 95.05 makes the following reference to the 

Comprehensive Plan: “Comprehensive Plan Policy NE-3.1 describes working 

towards achieving a City-wide tree canopy coverage of 40 percent”.  This 

section of the KZC is an intent section of the code and does not contain 

specific regulations on the retention of individual trees on individual parcels. 

The specific regulations for tree retention and supplemental tree planting 

requirements are found in KZC Chapter 95.30 and are based on tree density 

credits relative to lot size, not the policy to maintain a city-wide tree canopy 

coverage of 40%. The Hedeen short plat approval was approved with a 

phased tree retention plan review as allowed by the Kirkland Zoning Code 

(Chapter 95.30.6.a).  

b. The PNA requirements include setting aside 25% of each lot area toward 

preserving or planting both native trees and understory plants as well as 

native ground cover. The required minimum tree density within the PNA is 

150 tree credits/acre.  The remaining portion of the lot is required to meet 

a minimum 30 tree credits/acre.  It is unclear why this is “paltry” or what 

the appeal issue is in relation to the short plat criteria for approval. 

  

3. Appeal item: Geologically Hazardous Areas:  The appellants contend that the City’s 

requirement for the applicant to record a “hold harmless agreement” is the 

“solution” that the City proposes for the Hedeen property’s landslide hazard area. 

They further contend that this is not consistent with the short plat criteria to 

“protect the public health, safety, and welfare.”  

 

Staff Response:  

a. Facts:  Exhibit A contains the Staff Report and approval with conditions for 

the Hedeen Short Plat. Section VI.B.3 of that report requires that with any 

building permit proposed for Lot 1, which is where the landslide hazard area 

lies, another geotechnical evaluation must be prepared by a Geotechnical 

Engineer. A “Condition of Approval” for this short plat found as item I.B of 

Exhibit A is shown here:  

“Prior to submitting a building permit for proposed Lot 1, the applicant 

shall obtain an updated geotechnical evaluation for proposed Lot 1 (See 

Conclusion VI.B.3)” 

Section VI.B of Exhibit A has a full explanation of the geotechnical 

conditions on the site, and was evaluated using the geotechnical report 

included as Attachment 4 of the staff report (see Exhibit A). The 

geotechnical report indicates that there are no geologically hazardous 

conditions. However, the report did not include the area near and below the 

existing home. Thus, staff conditioned the short plat to be sure that this 

area will be fully evaluated prior to any building or construction.   
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b. Conclusion: On the topic of geologically hazardous areas, public health, 

safety, and welfare is being protected by the condition of approval found as 

I.B of Exhibit A, which requires an updated geotechnical report prior to 

building permit submittal on Lot 1. Geological conditions have been 

evaluated for the site by a licensed Geotechnical Engineer, and the 

shortcoming in the report was identified and addressed. The Hold Harmless 

agreement, which is required for all properties in a geologically hazardous 

area, is a standard agreement that protects the City from liability.  It is also 

conducive to protecting the public welfare because it alerts current and 

future homeowners that they have a geologically sensitive area on their site 

and should thus take the precautions necessary for building in these areas.  

 

4. Appeal item: Shoreline Policies: This appeal item references Section IX of the short 

plat approval report, which relates to the Shoreline Policies of the city and the 

Shoreline Substantial Development Permit (SDP). The Kirkland Hearing Examiner 

has no jurisdiction over appeals of Shoreline permits. Appeals of an SDP are heard 

by the Shoreline Hearings Board.  

Staff Response:  The applicant filed an appeal to the Shoreline Hearings Board. 

Staff referred the appellant to the Department of Ecology, the governing body 

responsible for guiding appellants of a Substantial Development Permit.  

 

5. Appeal item: General Zoning Criteria: The appellants have specifically referenced 

the short plat criteria for approval found within the Kirkland Zoning Code, Chapter 

145.45 which states:  

“the Planning Director may approve a short subdivision only if:  It is consistent with 
all applicable development regulations and, to the extent there is no applicable 
development regulation, the Comprehensive Plan; and It is consistent with the 
public health, safety, and welfare.” 

  
The appellants contend:  “the Hedeen Project is most certainly NOT consistent with 
the City’s development regulations or the Comprehensive Plan, nor is it consistent 
with public health, safety, and welfare.” (Note that the proof offered in the appeal 
is to reference the entire appeal letter and state that the only thing the Hedeen 
short plat will do is provide housing). Additionally, the appellants contend that it is 
“blatantly false” that the Hedeen approval is consistent with all applicable City 
codes and laws, or with federal regulations and laws.  
 
Staff Response:   

a. Facts: The appellants offer no specific indications that the City’s decision is 
in error. Instead, appellants make a general reference to the entire appeal 
letter and observe that the short plat will provide additional housing.  

b. The appellants offer no explanation of how the City’s decision is inconsistent 
with City codes and laws or with federal regulations or laws.  

c. Conclusions:  The City’s decision is based on the criteria for approval of a 
short plat and the evidence that the criteria have been followed is found in 
Exhibit A. Attachment 3 of this exhibit provides a list of conditions that must 
be followed with the development of the Hedeen Short plat. These 
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conditions, combined with the “Conditions of Approval” were required to 
ensure that development of the Hedeen property will be consistent with all 
development codes, the Comprehensive Plan, and public health, safety and 
welfare.    

 
6. Continued from item 5--Appeal item (last paragraph):  In the last paragraph of the 

appeal letter, the intent of Chapter 95.23 is mentioned in relation to “preserving 
vegetation in and near streams, and wetlands and in geologically hazardous areas.” 
Again, the shoreline policies are referenced, the landslide hazard area, and the 
Holmes Point Overlay as well as the “poor execution of previous tree retention 
plans by developers in the area”. The appellants reiterate that the Hedeen short 
plat approval be “rejected on appeal”.  
 
Staff Response:  The last paragraph of the appellant’s appeal letter appears to be 
a conclusion of their entire appeal letter with the exception of adding Chapter 
95.23 language which references vegetation near streams and wetlands. There 
are no streams or wetlands on the Hedeen property. Poor execution by developers 
prior to the City annexing this area is not a pertinent appeal issue in relation to 
the City’s approval of the Hedeen Short Plat.  
 

  
STAFF RECOMMENDATION: 

 
Per KZC 145.95, the person filing the appeal has the responsibility of convincing the Hearing 
Examiner that the Planning Director made an incorrect decision. The appellants have submitted 
a list of comments, most of which are not specific; nor do they contain any evidence that the 
Planning Director made an incorrect decision. Staff recommends that the Hearing Examiner 
uphold the Planning Director’s decisions for approval with conditions for the Hedeen Short Plat.  
 
EXHIBITS 
Exhibit A Hedeen Short Plat approval with all attachments. Note: not included in this packet 

due to file size, but was sent to the Hearing Examiner, appellants, and the 
applicant.   

Exhibit B Vicinity Map  
Exhibit C Letter of appeal by George and Sarah Finkenstaedt and Joe and Winnie Kates 

dated and received August 6th 2015. 
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EXHIBIT A –SUB14-02156 NOTICE OF APPROVAL AND STAFF ANALYSIS 

The notice of approval, and staff analysis report with all attachments were sent to all parties to 
the appeal prior to the hearing with the understanding that they would not be included in this 
packet of materials due to overwhelming file sizes.  

All parties confirmed receipt including: The Hearing Examiner, the applicant, and the appellants.  

In addition to the Notice of Approval and Staff Report the following attachments were included 
in that mailing: 

APPENDICES 

Attachments 1 through 10  
1. Plans 
2. Development Standards 
3. Geotechnical Report 
4. Arborist Report  
5. Public Comment Letters (combined) 
6. Applicant response to public comment and citizen rebuttal 
7. SEPA documents 
8. Applicant’s proposed Protected Natural Area (PNA)  
9. Save Harmless Agreement Geologically Hazardous Areas 

 
 

APPEAL EXHIBIT A 
HEDEEN SUB14-02156
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