
CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA 98033 425.587.3225 
www.kirklandwa.gov 

MEMORANDUM 

To: 

From: 

Date: 

Kirkland Hearing Examiner 

Desiree Goble, Planner ~ ~ 
Dawn Nelson, Planning S·~~~isor l-JV 

November 26, 2014 

Subject: APPEAL OF PLANNING OFFICIAL DENIAL OF A MINOR IMPROVEMENT 
REQUEST, FILE NO. SAR14-01808 

I. INTRODUCTION 

A. Appellants: One appeal letter was submitted to the City and signed by the following 
parties (see Enclosure 1 ): 

• Roman Eremenko 
• lnna Boriskina 

B. Action Being Appealed: September 9, 2014 Planning Official decision denying a 
request to install Minor Improvements into a wetland buffer covered by a Natural 
Greenbelt Protective Easement (NGPE) (see Enclosure 2). 

C. Appeal Summary: The appellants argue that 1) the City's decision to deny the 
proposed minor improvements is based on false statements of fact, incorrect findings, 
and unsupported conclusions; and 2) that the project planner has negligently drawn 
out this case, resulting in a needless! y protracted and incorrect decision. 

See Section IV for more information regarding the appea I issues and staff analysis. 

II. RULES AND CRITERIA FOR APPEAL AND DECISION 

A. Rules: Kirkland Zoning Code (KZC) Section 90.45.5 specifies that a minor 
improvement decision may be appealed pursuant to KZC Section 90.160. KZC 90.160 
states that the decision may be appealed using the appeal provisions of Process I 
found in KZC Sections 145.60 through 145.100. 

B. Criteria for Submission of an Appeal: Under KZC Section 145.60.2, the appeal, in the 
form of a letter of appeal, must be delivered to the Planning Department within 14 
calendar days following the date of the distribution of the Planning Official's decision. 
It must contain a clear reference to the matter being appealed and a statement of the 
specific elements of the Planning Official's decision that are being disputed by the 
person(s) filing the appeal. 

C. Participation in the Appeal: Per KZC 145.70, only those persons entitled to appeal the 
decision under KZC Section 145.60 may participate in the appeal; provided, that the 
applicant may submit a written response to an appeal filed by an appellant, regardless 
of whether the applicant filed an appeal. These persons may participate in either or 
both of the following ways: 
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 By submitting written comments or testimony to the Hearing Examiner prior to 
the commencement of the hearing. 

 By appearing in person, or through a representative, at the hearing and 
submitting oral testimony directly to the Hearing Examiner.  The Hearing 
Examiner may reasonably limit the extent of the oral testimony to facilitate the 
orderly and timely conduct of the hearing. 

D. Hearing Scope and Considerations:  KZC Section 145.75 states that the appeal will 
be an open record appeal hearing.  The scope of the appeal is limited to the specific 
elements of the Planning Official’s decision disputed in the letter of appeal, and the 
Hearing Examiner may only consider comments, testimony and arguments on these 
specific elements. 

E. Burden of Proof:  KZC Section 145.95 states that the person(s) filing the appeal has 
the responsibility of convincing the Hearing Examiner that the Planning Official made 
an incorrect decision 

F. Decision on the Appeal:  Pursuant to KZC Section 145.105, the Hearing Examiner 
shall consider all information and material within the scope of the appeal submitted by 
persons entitled to participate in the appeal. Based on the Hearing Examiner’s findings 
and conclusions, they shall either: 

 Affirm the decision being appealed; or 

 Reverse the decision being appealed; or 

 Modify the decision being appealed. 

KZC Section 145.105.3 requires that the Hearing Examiner issue a decision within 90 
calendar days of the date the letter of appeal was filed.  Because the appeal letter was 
filed on September 23, 2014, the Hearing Examiner must issue a decision by 
December 22, 2014. 

III. BACKGROUND 

A. Site Location:  The subject property is located at 9237 124th Ave NE (see Enclosure 
2, Attachment 1). 

B. Applicant’s Proposal:  The applicant requested approval to install minor improvements, 
as defined by Kirkland Zoning Code (KZC) Section 90.30.9, within approximately 
1,520 square feet of wetland buffer covered by a Natural Greenbelt Protective 
Easement (NGPE) (see Enclosure 2, Attachment 2).  The proposed minor 
improvements include the following components: 

 Four cubic yards of Cedar Grove compost 

 144 square foot pervious concrete paver patio 

 146 square foot pervious concrete paver pathway 

 approximately 680 square foot area covered by grass lawn 

 nine sword ferns planted 3 feet on center 

 12 inch wide area covered with bark adjacent to the sword fern. 

C. Minor Improvements located with a Wetland Buffer:  KZC Section 90.45.5 allows an 
applicant to propose a minor improvement within a wetland buffer provided they met 
the following criteria: 

Minor Improvements – Minor improvements may be located within the sensitive 
area buffers specified in subsection (1) of this section. These minor improvements 
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shall be located within the outer one-half (1/2) of the sensitive area buffer, except 
where approved stream crossings are made. The Planning Official shall approve 
a proposal to construct a minor improvement within an environmentally sensitive 
area buffer if: 

a. It will not adversely affect water quality; 

b. It will not adversely affect fish, wildlife, or their habitat; 

c. It will not adversely affect drainage or storm water detention capabilities; 

d. It will not lead to unstable earth conditions or create erosion hazards or 
contribute to scouring actions; and 

e. It will not be materially detrimental to any other property in the area of the 
subject property or to the City as a whole, including the loss of significant open 
space or scenic vistas. 

The Planning Official may require the applicant to submit a report prepared by a 
qualified professional which describes how the proposal will or will not comply with 
the criteria for approving a minor improvement. The Planning Official’s decision 
may be appealed in accordance with KZC 90.160. 

IV. APPEAL ISSUES  

On September 23, 2014, a timely appeal letter was submitted to the City in regards to the 
Planning Official’s decision to deny the proposed minor improvements to be installed in 
the required wetland buffer (see Enclosure 1).  The elements of the decision disputed in 
the appeal are summarized below, followed by Staff’s response. 

A. PROJECT HISTORY OMISSION 

Appellants:  The City’s denial omitted a number of facts.  The list starts on Enclosure 
1, Page 1.  Due to these omissions the appellants believe that the minor improvement 
plan is unfairly being considered, devoid of context, and that other irrelevant issues 
were raised to cloud the issue. 

Planning Official Response:  Staff included facts that were relevant to the minor 
improvement approval decision.  Many other facts relating to the building permit were 
also omitted because they were not relevant. 

B. FALSE STATEMENTS 

Appellants:  The City’s decision identifies the area to be modified as 780 square feet 
but the attached document scales out to 679.46 square feet (see Enclosure 1, 
Attachment 7).  The City’s decision incorrectly states that chemicals and fertilizers will 
typically be used.  The City’s decision incorrectly identifies the minor improvement 
area as 1,520 square feet.  The actual impacted area is 672 square feet (28 feet by 
24 feet) of land previously covered by brick patio, within which the 290 square feet of 
pervious concrete grid pavers fit (see Enclosure 1, Attachment 6). 

Planning Official Response:  The applicant’s proposed minor improvement plan did 
not identify how much lawn area was proposed and the plan did not identify a scale.  
Therefore, Staff did their best to determine the scale of the drawing then print the plan 
out at a scale of 1-inch equal 10 feet.  Based on this information Staff then estimated 
the area of lawn and used the term “approximately” when stating the area.  The 
appellant is correct that Staff recalculated the lawn area and the change wasn’t 
reflected in the final decision. 
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The note that the appellant has clouded in Enclosure 1, Attachment 6 was not 
submitted with the original proposal (see Enclosure 2, Attachment 3, second page) 
and the 24 foot by 28 foot box does not include the entire area of the proposed work. 

The proposal did not definitively identify the boundary of the minor improvement or 
provide dimensions for the area where the minor improvements would be installed.  
The actual proposal states, “This proposal will be located within the center of the grass 
lawn area which is located in the outer 40 feet of the 100 foot buffer.”  Staff interpreted 
the information provided. 

The area identified in Enclosure 1, Attachment 6 reflects the area of disturbance that 
occurred after the building permit was issued and house was constructed.  The 
building permit condition of approval to restore the disturbed areas of the wetland 
buffer was a requirement intended to address the disturbance that occurred prior to 
issuance of the building permit. 

The applicant’s proposal states that “Fertilizer should not be necessary.”  This 
statement is not the same as “fertilizer shall not be used” or “fertilizer will not be used”.  
The City’s decision was intended to reflect this distinction in fact (section III.B.1.b) and 
conclusion section III.B.2.b of the decision. 

C. OMISSION 

Appellants:  The City’s decision omitted the proposed sword ferns in the water quality 
discussion see Section III.D.1 (see Enclosure 2). 

Planning Official Response:  Sword ferns are considered a ground cover as is a lawn.  
Nine sword ferns, a lawn, and bark mulch do not provide the vegetation layers to 
maximize the storm water detention capabilities that a restored wetland buffer is 
intended to provide. 

D. FAILURE TO CONSIDER NEARBY AREA 

Appellants:  The property to the south of the subject property contains buildings that 
extend much farther west than the subject properties western property line.  The City’s 
Denial, Section III.C.2(2) (see Enclosure 2) claims that the proposed minor 
improvement will increase human activity in the area.  The property to the south has 
substantial human activity much farther west in the wetland buffer and in the wetland 
itself. 

Planning Official Response:  Staff did not consider surrounding properties in the 
decision because that is not an approval criterion. 

Furthermore, the property to the south proposed a Planned Unit Development that 
included a wetland buffer modification.  At the time their proposal was submitted the 
required buffer width was 50 feet, which could be reduced 50 percent.  The 
development that was constructed complied with the conditions of approval for the 
approved Planned Unit Development (PUD). 

The property to the north is owned by the City and Staff has verified that the Parks 
Department is not mowing the property nor did they install the trees or planter boxes 
that are currently on that property.   

E. MISCLASSIFICATION OF PROJECT 

Appellants:  The City’s response erroneously applies wetland buffer modification 
standards to this request for a minor improvement in City’s denial (see Enclosure 2, 
Section III.F).  The proposed improvement is not a “de facto” buffer modification. 
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Planning Official Response:  The appellant is correct that the wetland buffer 
modification is not relevant to a minor improvement request.  However, the point Staff 
was making was that the scope of the proposed improvement is more in line with a 
buffer modification than a minor improvement. 

F. APPEAL DEADLINE 

Appellants:  The project planner has mislead the applicant in the e-mail sent on 
September 11, 2014, saying (and highlighting) that an appeal must be delivered by 
September 26, 2014, when the actual final date was September 24, 2014 (see 
Enclosure 2, Attachment 9). 

Planning Official Response:  Staff realized that the decision would not be picked up by 
our mail handler before September 10th and would not be delivered to the post office 
before September 11th at the earliest.  The additional time was intended to take this 
information into consideration since the decision was mailed to the applicant/property 
owner.  An appellant can always submit an appeal before the deadline. 

V. STAFF RECOMMENDATION 

Staff recommends that the Hearing Examiner uphold the Planning Official’s September 9, 
2014 decision to deny the minor improvement request. 

VI. ENCLOSURES 

1. Appellant Letter dated September 23, 2014 
2. Minor Improvement Decision dated September 9, 2014 
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