
CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA  98033  425.587.3225 
www.ci.kirkland.wa.us 

ADVISORY REPORT 
FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS 
 
To: Kirkland Hearing Examiner 
 
From: _______________________  Rob Jammerman, Development Engineering Manager 
  
Date: June 8, 2009 
 
Subject: APPEAL OF CITY’S DECISION TO APPROVE LAND SURFACE MODIFICATION PERMIT NO. LSM08-00002 
 APPEAL FILE NO: APL09-00005 
 
Hearing Date and Place:  Thursday, June 18, 2009; 9:00 a.m.  

City Hall Council Chamber 
123 Fifth Avenue, Kirkland 

 

I. INTRODUCTION 
A. Appellant:  Clement and Donna Neil, 700 5th Avenue South 

B. Action Being Appealed:  The City’s decision to approve a Land Surface Modification (LSM) Permit to 
install utilities, street improvements, pedestrian path improvements and a driveway access to Lot 3 of the 
Aubry Short Plat, File No. SPL06-00007.  Appeal of this action is allowed under Kirkland Municipal Code 
(KMC) Title 29.36 and the appeal provisions in KMC Article XII of Chapter 21.06 (see Exhibit A). 

C. Issues Raised in Appeal: The appellant disputes the applicant’s proposal and Public Works Department 
approval of a private driveway access for Lot 3 from 7th Street South. (see Exhibit B). 

 

II. RULES FOR THE APPEAL HEARING AND DECISION 
Conduct the appeal hearing on June 18, 2009. Take oral comments from parties entitled to participate in the appeal as 
defined in Kirkland Municipal Code (KMC) 21.06.580. Decide to: 

A. Affirm the decision being appealed; or 

B. Reverse the decision being appealed; or 

C. Modify the decision being appealed. 

 

The Hearing Examiner shall issue his or her decision within 15 days of the appeal hearing and the decision shall be 
mailed to the applicant and appellant within 4 days after the decision is issued.  The decision by the Hearing Examiner 
is the final decision of the City. 

 
III. HEARING SCOPE AND CONSIDERATIONS 

KMC 21.06.582 states that the scope of the appeal is limited to the specific elements of the Building Officials order, 
decision, or determination disputed by the appellant and the Hearing Examiner shall only consider comments, 
testimony and arguments on these specific elements (see Exhibit A). 
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IV. BACKGROUND & SITE DESCRIPTION 

A. Site Location:  341 8th Street South (see Exhibit C). 

 

B. Zoning and Land Use:  The site is zoned RS 8.5, a low density residential zoning designation. The lot is 
24,375 square feet. On March 22, 2007, the City approved Short Plat application SPL06-00007 to subdivide 
the property into three lots.   

 
C. Proposal: LSM Permit NO. LSM08-00002 allows the applicant to install utilities, street improvements, 

pedestrian path improvements and a driveway access to Lot 3 of the Aubry Short Plat, File No. SPL06-
00007.  

 

D. Staff review of Land Surface Modification Permit 

1. Public Works staff has reviewed the LSM Permit for compliance with all City Codes including the 
Public Works Pre-Approved Plans and Policies and KMC Title 29 – Land Surface Modification.  

 

2. The appeal centers on the proposed driveway access to Lot 3 within the 5th Avenue South right-of-way 
from 7th Street South, which crosses (east/west) in front of the appellant’s property.  The appellant 
contends that the driveway access for Lot 3 should come from 8th Street South.  Public Works staff 
reviewed the proposed driveway access and could find no grounds for denying access from 7th Street 
South. 

 

E. History 

1. On July 19, 2007, the Kirkland City Council upheld an appeal to not open the 5th Avenue South right-
of-way, along the south side of the Aubry Short Plat, to public vehicular use (improving the 5th Avenue 
South right-of-way as a public street was a condition of the Short Plat).  During the appeal 
proceedings, Council acknowledged that Mr. Aubry would need to build a driveway in the 5th Avenue 
South right-of-way in order to gain access to Lot 3.   

 
2. At the August 7, 2007 City Council meeting, the Council approved Resolution R-4657 which adopted 

the findings, conclusions, and decisions in the Aubry Short Plat Appeal.  Within the Resolution the 
following conclusion is stated: 

 
The applicant may propose to locate a residential driveway in the unopened 5th Avenue South 
right-of—way to access Lot 3 of the Aubry Short Plat.  The design for the required pedestrian and 
bicycle path and the driveway will be reviewed and approved by the Public Works Department.  
(see Exhibit D, page 5, Conclusion #7) 

 
3. Shortly after the Aubry Short Plat received final Council approval, Mr. Aubry and the owners of the 

three properties adjacent to the 5th Avenue South right-of-way began discussing the proposed location 
of the driveway for Lot 3 and a disagreement about where the driveway should be located arose.  The 
Public Works Department agreed that a driveway, located in the unopened 5th Avenue South right-of-
way, could access either 7th Street South or 8th Street South.    Given that dispute over the driveway 
was primarily a civil matter, it was recommended that the owners and Mr. Aubry attend mediation.  
The parties agreed to attend mediation, but after meeting on two different occasions, they were 
unable to resolve the matter and no further mediation sessions were held.  
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4. When the Neil’s were notified that the Aubry LSM Permit had been approved with a driveway access 
to Lot 3 from 7th Street South they filed this appeal on May 6, 2009 (see Exhibit B).  On June 4, 2009, 
the Neil’s provided an additional letter (see Exhibit E). 

 
V. STAFF ANALYSIS OF ISSUES RAISED IN THE APPEAL: 

Staff would like to offer the following comments regarding the proposed driveway access: 
 

A. The proposed driveway will not put the safety of pedestrians in jeopardy.  The pedestrian pathway is 
separated from the proposed driveway and pedestrians will have to cross 7th Street South as they do today. 

 

B. The existing topography will not create safety problem for the driveway, the pathway or the adjacent homes.  
If additional safety concerns become apparent during construction of the improvements, the issue will be 
addressed with safety railings, fences, or other methods approved and directed by the Public Works 
Department.  It is important to note that the topographic difference between the 5th Avenue South right-of-
way and the adjacent properties is fairly consistent along the entire length of the right-of-way and a driveway 
access from 8th Street South would face similar circumstances. 

 
C. A driveway for Lot 3, whether taken from 7th Street South (as proposed) or 8th Street South, will require the 

pedestrian path to be reconstructed.  Neither access point has substantially less impact on the existing 
pathway location. 

 
D. The surface water from the proposed driveway will be collected and conveyed to the City’s surface water 

system.   

 
E. As mentioned above, the City Council approved a specific condition in Resolution R-4657 allowing for a 

driveway in the unopened 5th Avenue South taking access from either 8th Street South or 7th Street South.   

 
F. Staff understands that the Neil’s would rather have the driveway for Lot 3 be accessed from 8th Street South, 

but cannot find any language in the Land Surface Modification regulations (KMC Title 26) or any other City 
regulations that provide grounds to require the driveway to be relocated.   

  

VI. RECOMMENDATION 
Staff recommends that the Hearing Examiner find that the appellant’s proposal does not have merit for denying the 
Land Surface Modification Permit and affirm that the Permit remain approved. 
 

VII. JUDICIAL REVIEW 
Under KMC Section 21.06.588, any judicial appeal of the Hearing Examiner’s decision shall be reviewed in King 
County Superior Court pursuant to Chapter 36.70C RCW, the Land Use Petition Act (“LUPA”). The Land Use 
Petition must be filed within twenty-one calendar days of the issuance of the Hearing Examiner’s decision 
 

VIII. ATTACHMENTS 
 

  Exhibit A – KMC Title 29.36 and KMC Title 21, Article XII 
  Exhibit B - Letter of appeal from Clement and Donna Neil receive May 6, 2009  
  Exhibit C – Vicinity map and site plan depicting proposed access from 7th Street South 
  Exhibit D – City Council Resolution 4657 
  Exhibit E – Additional letter from Clement and Donna Neil receive June 4, 2009 

G:rjammer:word:word09: Aubry LSM Appeal Staff Report 3.docx 
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EXHIBIT A 

Chapter 29.36 
SUSPENSION OR REVOCATION, APPEALS AND ENFORCEMENT 

Sections: 
29.36.010    Suspension or revocation. 
29.36.020    Appeals. 
29.36.030    Enforcement. 

29.36.010 Suspension or revocation. 
The city is authorized to suspend or revoke a permit issued under the provisions of this 

chapter whenever the permit is issued in error or on the basis of incorrect, inaccurate or 
incomplete information, or in violation of any ordinance or regulation or any of the 
provisions of this code. (Ord. 4151 § 3 (part), 2008) 

29.36.020 Appeals. 
The decision of the city in approving or denying a land surface modification may be 

appealed using the appeal provisions, as applicable, of Article XII of Chapter 21.06. 
(Ord. 4151 § 3 (part), 2008) 

29.36.030 Enforcement. 
Violations of the requirements of this title shall be enforced through the provisions, as 

applicable, of Chapter 170 KZC. (Ord. 4151 § 3 (part), 2008) 
 

Article XII. Appeals 

21.06.570 Appeals to hearing examiner. 
Appeals of orders, decisions and determinations of the building official shall be heard 

and decided by the city of Kirkland hearing examiner. To the extent the codes adopted 
by reference in this title refer to a “board of appeals” or a “building board of appeals,” 
those references shall be deemed to refer to the city of Kirkland hearing examiner. (Ord. 
4099 § 2 (part), 2007: Ord. 4083 § 4, 2007) 

21.06.572 Limitations on appeals. 
An appeal under this chapter shall be based on a claim that this code or the technical 

codes have been incorrectly interpreted, that the provisions of this code or the technical 
codes do not apply or that an equally good or better form of construction, method of 
protection or safety is proposed. (Ord. 4099 § 2 (part), 2007: Ord. 4083 § 5, 2007) 

21.06.574 When to appeal and appeal fee. 
An appellant shall file a written appeal of the order, decision or determination of the 

building official with the Kirkland fire and building department within thirty days of the 
date of the decision of the building official. There shall not be an appeal fee for appeals 
of stop work orders or code enforcement orders. For all other matters, the appeal fee 
shall be one hundred twenty-five dollars and shall accompany the written appeal. Failure 
to timely file the appeal or pay the appeal fee shall result in dismissal of the appeal. (Ord. 
4099 § 2 (part), 2007: Ord. 4083 § 6, 2007) 
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21.06.576 Contents of notice of appeal. 
The appeal shall contain a clear reference to the matter being appealed and a 

statement of the specific elements of the building official’s order, decision or 
determination disputed by the appellant. (Ord. 4099 § 2 (part), 2007: Ord. 4083 § 7, 
2007) 

21.06.578 Notice of the appeal hearing. 
(a)    The building official shall prepare a notice of the appeal hearing containing the 

following:  
(1)    The file number and a brief description of the matter being appealed;  
(2)    A statement of the scope of the appeal including a summary of the elements of 

the building official’s order, decision or determination that are contested in the appeal;  
(3)    The time and place of the hearing on appeal before the hearing examiner; and  
(4)    A statement of who may participate in the appeal.  
(b)    At least fourteen days before the hearing on the appeal, the building official shall 

send a copy of the notice of appeal hearing to each person who has appealed the 
building official’s order, decision or determination. (Ord. 4099 § 2 (part), 2007: Ord. 4083 
§ 8, 2007) 

21.06.580 Participation in the appeal.  
Only those parties who have appealed the building official’s order, decision or 

determination may participate in the appeal. Appellants may participate in either or both 
of the following ways: 

(1)    By submitting written comments or testimony to the hearing examiner prior to the 
commencement of the hearing; or 

(2)    By appearing in person, or through a representative, at the hearing. The hearing 
examiner may reasonably limit the extent of oral testimony or oral argument to facilitate 
the orderly and timely conduct of the hearing. (Ord. 4099 § 2 (part), 2007: Ord. 4083 § 9, 
2007) 

21.06.582 Scope of appeal. 
The appeal will be an open record appeal hearing. The scope of the appeal is limited 

to the specific elements of the building official’s order, decision or determination disputed 
by the appellant and the hearing examiner shall only consider comments, testimony and 
arguments on these specific elements. (Ord. 4099 § 2 (part), 2007: Ord. 4083 § 10, 
2007) 

21.06.584 Record of appeal hearing. 
The city shall make an electronic sound recording of the hearing. (Ord. 4099 § 2 (part), 

2007: Ord. 4083 § 11, 2007) 
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21.06.586 Decision on the appeal. 
The hearing examiner shall consider all information and material within the scope of 

the appeal submitted by persons entitled to participate in the appeal. Based on the 
hearing examiner’s findings and conclusions, the hearing examiner may affirm, reverse 
or modify the order, decision or determination being appealed. The hearing examiner 
shall issue his or her decision within fifteen days of the appeal hearing. Within four 
business days after it is issued, the hearing examiner’s decision shall be mailed to the 
applicant and to each person who has requested notice of the decision. The decision by 
the hearing examiner is the final decision of the city. (Ord. 4099 § 2 (part), 2007: Ord. 
4083 § 12, 2007) 

21.06.588 Judicial review. 
Any judicial appeal of the hearing examiner’s decision shall be reviewed in King 

County superior court pursuant to Chapter 36.70C RCW, the Land Use Petition Act 
(“LUPA”). The land use petition must be filed within twenty-one calendar days of the 
issuance of the hearing examiner’s decision. (Ord. 4099 § 2 (part), 2007: Ord. 4083 § 13, 
2007) 

�
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EXHIBIT B 
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Exhibit C 
 

 
 

Aubry Short Plat 
Vicinity Map 
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Exhibit C 
 

 
 

Aubry Short Plat 
Site Plan 
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EXHIBIT D 
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EXHIBIT E 
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