
 

 

CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA 98033   425.587-3225 
www.ci.kirkland.wa.us 

MEMORANDUM 
 
To: David Ramsay, City Manager 
 
From: Janice Soloff, AICP, Senior Planner 
 Eric R. Shields, AICP, Planning Director 
 
Date: July 23, 2008 
 
Subject: CONTINUATION OF BANK OF AMERICA/MERRILL GARDENS APPEAL OF DRB 

DECISION, CASE NO. APL08-00001, FILE DRC07-00006 
 
RECOMMENDATION 
 
Staff recommends that City Council continue deliberation on the appeal of the Design Review 
Board’s decision on the Bank of America/Merrill Gardens mixed use project at 101 Kirkland 
Avenue. At the July 1, 2008 meeting City Council continued the appeal proceedings to August 5, 
2008 in order to allow time for the appellant CiViK to ask questions of the applicant SRM 
Development’s modified design for the project.  
 
Enclosed for City Council consideration is correspondence received since the July 1, 2008 meeting 
including questions from the appellant CiViK related to the modified design and responses to those 
questions from SRM Development.  
 
Additionally, staff has enclosed Findings and Conclusions with minor revisions to:  1) reflect the 
additional open record proceedings which have been held since the original Findings were drafted; 
and 2) correct Zoning Code citations.   
 
BACKGROUND DISCUSSION  
 
On June 30, 2008, SRM Development submitted modifications to the project design aimed at 
responding to concerns expressed by the Council regarding the original disapproved design. The 
modified plans were distributed to City Council and all parties via email. On behalf of CiViK, Mr. 
Aramburu in his letter of June 27, 2008 objected to SRM’s plan to submit revisions to the design 
of the project.  
 
SRM Development presented the modified project design to City Council at the July 1, 2008 
meeting.  CiViK requested additional time to review the proposed modifications and to ask SRM 
Development questions. City Council requested the applicant provide information about how the 
modified proposal complies with parking requirements, to show comparison of setbacks and step 
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backs between the previous and new proposal, and expected traffic impacts of relocating the drive 
thru.  
 
As directed by City Council, Economic Development Manager Ellen Miller Wolfe facilitated a 
process and timeline for the exchange of information between CiViK and SRM Development (see 
Attachment 1). Both CiViK and SRM had some clarifying questions regarding the process and 
timeline (see Attachments 2, 3, 4). On July 11, 2008, CiViK submitted questions to SRM 
Development related to the modified proposal (see Attachment 5). SRM responded to the 
questions on July 18, 2008 (see Attachment6).    
 
Summary of appeal meetings to date:  
 

o January 31, 2008 CiViK filed an appeal of the Design Review Board’s decision on the 
Bank of America/Merrill Gardens project.  

 
o On April 15 the City Council heard the open record appeal of the Design Review Board’s 

decision granting design review approval to the Bank of America/Merrill Gardens mixed 
use project. The appeal hearing was continued to May 6, 2008. 

 
o On May 6, 2008, the City Council passed a motion to reverse the Design Review Board 

decision and directed staff to return to the May 20th meeting with a resolution setting forth 
findings and conclusions that supported the motion that 1) the development is not 
designed for superior retail and therefore does not warrant the additional height for a fifth 
story; and 2) the project does not meet the requirements of a two story building along 
Lake Street So.  

 
o At the May 20, 2008 meeting the Council decided to consider alternative designs that 

were consistent with the above conclusions before making a final decision on the appeal 
and moved to table the resolution along with the findings and conclusions until June 3.  

 
o On June 3, 2008, City Council discussed a draft of R-4707 and made edits to staff’s 

proposed Exhibit A, Findings and Conclusions. The Applicant requested direction from the 
Council on what is required to satisfy the Lake Street So. height restriction and superior 
retail space criteria so that the applicant could modify  its proposal to meet the Council’s 
intent. City Council agreed to continue the meeting until July 1, 2008, in order for the 
applicant and appellant to meet to discuss possible modifications to the development. The 
City received notice from SRM Development and CiViK that the two parties met but were 
unable to reach agreement on proposed revisions.  

 
For background information from the last meeting please refer to the Council packet materials 
available on the City’s website at: 
http://www.ci.kirkland.wa.us/__shared/assets/9a_PublicHearings9072.pdf 
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Attachments: 

1. Ellen Miller Wolfe letter of July 3, 2008 to appellant’s and applicant’s attorneys regarding 
process for exchanging questions/responses on modified development proposal 

2. Bea Nahon of CiViK email of July 7, 2008 with questions on process 
3. Molly Lawrence for SRM, letter of July 9, 2008 discussing above process 
4. Bea Nahon of CiViK email of July 11, 2008 discussing process 
5. Bea Nahon of CiViK email of July 11, 2008 with list of questions for SRM  
6. Molly Lawrence for SRM letter of July 18, 2008 responding to CiViK questions 
7. Bea Nahon of CiViK email of July 23, 2008 with additional questions for SRM 
8. Bea Nahon of CiViK attachment to July 23, 2008 (questions regarding rooftop 

appurtenances) 
9. Molly Lawrence for SRM letter of July 25, 2008 responding to CiViK questions 
10. Bea Nahon of CiViK email of July 25, 2008 responding to SRM response 
11. Robin Jenkinson letter of July 2, 2008 to Richard Aramburu  
12. Richard Aramburu for CiViK letter of July 7, 2008 to Robin Jenkinson  
13. Robin Jenkinson letter of July 8, 2008 to Richard Aramburu  
14. Molly Lawrence for SRM letter of July 25, 2008 with objections 

 
Additional Attachments: 
The following documents have previously been provided to the Council as part of the Bank of 
America/Merrill Gardens appeal, but due to time constraints were either placed on the dais and/or 
provided electronically: 
 

A. May 16, 2008 letter from Richard Aramburu to City Council 
B. May 19, 2008 letter from Richard Aramburu to Mayor and City Council, with enclosure 
C. May 28, 2008 letter from Molly Lawrence to City Council, with enclosures 
D. May 29, 2008 letter from Richard Aramburu to Robin Jenkinson  
E. June 3, 2008 letter from Molly Lawrence to Robin Jenkinson 
F. June 10, 2008 letter from Richard Aramburu to Robin Jenkinson 
G. June 16, 2008 letter from Robin Jenkinson to Richard Aramburu, with enclosure 
H. June 24, 2008 letter from Richard Aramburu to Robin Jenkinson 
I. June 27, 2008 letter from Richard Aramburu to Robin Jenkinson 
J. June 30, 2008 letter from Robin Jenkinson to Richard Aramburu 
K. June 30, 2008 letter from Molly Lawrence to City Council, with enclosures 

 
 
  
cc: Applicant: Andy Loos, SRM Development 
 Molly Lawrence, legal counsel for SRM Development 
 Appellant: J. Richard Aramburu, legal counsel for CiViK 
 Bea Nahon, CiViK  

File DRC07-00006 (APL08-00001) 
 



Attachment 1 

123 Fifth Avenue  •  Kirkland, Washington 98033-6189  •  425.587.3000  •  TTY 425.587.3111  •  www.ci.kirkland.wa.us 

 
 
 
 
 
July 3, 2008 
 
J. Richard Aramburu 
Aramburu & Eustis, LLP 
720 Third Avenue, Suite 2112 
Seattle, WA  98104-1860 
 
Molly A. Lawrence 
GordonDerr 
2025 First Avenue, Suite 500 
Seattle, WA  98121-3140 
 
Re: Bank of America/Merrill Gardens 
 Appeal of Design Review Board 
 File No. APL08-00001 
 
Dear Counsel: 
 
At the July 1, 2008 meeting, City Council continued the public hearing on the appeal of the Bank of 
America/Merrill Gardens project to the August 5, 2008 City Council meeting in order to allow the appellant 
additional time to review the applicant’s modified proposal and to ask questions of the applicant. The 
recommended schedule that follows provides a timeframe for this information exchange and also allows 
sufficient time for the City distribution of City Council packets.  I recommend that the parties follow the 
following process and schedule outlined below:   
 
July 11 CiViK submits questions in writing to the applicant; or to City staff to provide to the 

applicant if that is preferable  
July 18  SRM Development responds back in writing to CiViK’s questions 
July 23 CiViK responds in writing to SRM Development information if there are outstanding issues 

or further clarifications needed  
July 25 Deadline for responses by SRM and CiViK in order to be included in City Council packet for 

August 5th meeting 
 
To insure that all parties and the City Council are informed about the progress of this exchange, please 
submit questions and responses in writing to all parties and copy them to City staff.  
 
In addition to the questions CiViK may have, City staff is requesting that the applicant also provide 
responses to questions and requests for additional information from the July 1, 2008 City Council meeting, 
and also from preliminary staff review of the modified proposal. They are as follows:   
 
 
 



 
 
 
 
 
 

1. Submit an updated parking study that explains how the modified proposal of adding retail space 
and eliminating at-grade parking stalls will comply with the City’s parking requirements and/or the 
approved parking modification.  

2. Update the traffic impact analysis to address the traffic circulation and design of the relocated 
drive-through.  

a. What is the best circulation route for the drive-thru? Westbound or eastbound?  
b. Will there be changes to turns onto Lake Street?  
c. Verify if there is adequate queuing for cars.  
d. Evaluate if there is adequate existing radius without encroaching into the eastbound lane 

or if there will be a conflict with left turn out of the parking garage.  
3. Respond to the City Council concern regarding the elimination of the second retail space along 

Lake Street (shown as the café space). This additional retail space on Lake Street was a strong 
point with the Design Review Board (DRB) as well.  

4. Show pedestrian crossings of the drive-through exits and entrances in the alley as having textured 
or color surface materials.    

 
As a reminder, all items for the Council packet must be in electronic formats including PowerPoint or other 
presentations. Please let me know if the proposed process and timeline works for both parties.  
 
Sincerely, 

 
Ellen Miller-Wolfe 
Economic Development Manager 
 
 
cc: Kirkland City Council 
 Dave Ramsay, City Manager 
 Bea Nahon, CiViK 
 Andy Loos, SRM Development 
 Robin Jenkinson, City Attorney 
 Eric Shields, Planning Director 
 Janice Soloff, Senior Planner 
 Cheri Aldred, Deputy City Clerk 
 



Janice Soloff 

From: Bea L. Nahon CPA [Bea.Nahon@nahoncpa.com]

Sent: Monday, July 07, 2008 11:08 AM

To: Ellen Miller-Wolfe; rick@aramburu-eustis.com; mlawrence@GordonDerr.com

Cc: andy@srmdevelopment.com; David Ramsay; Eric Shields; Janice Soloff; Cheri Aldred; Robin 
Jenkinson

Subject: RE: Follow up to July 1 Kirkland City Council Meeting

Page 1 of 2

7/22/2008

Ellen, 
  
Thank you for your memo of July 3 regarding your recommendations for the process and schedule. In 
general, this appears to be a workable arrangement, however, some concerns and/or questions have been 
identified.  
  

1. The proposed time between July 23 (Step 3) and July 25 (Step 4) is not adequate for either party 
to respond or prepare. Since the Council packet is typically prepared on the preceding Wednesday, 
it seems as though Tuesday July 28 is a more workable date for the 4th step.  

2. As noted in our telephone discussion on Thursday, it will be very useful to have the applicant’s 
responses to the City’s questions (as listed in your memo). We are requesting that those responses 
be provided by July 18 as well, so that if there are follow-up questions, those can be identified.  

3. Noting that the City itself may have follow-up questions and analysis once the City’s four 
questions are responded to, we ask that a copy of any City correspondence (e.g. Traffic, Public 
Works, etc.) be provided to us immediately (i.e. upon generation)  

4. As noted in our telephone conversation on Thursday, we are assuming that each set of 
correspondences (questions, answers, followup, response thereto) will be in the City Council’s 
packet so that the Council can see and consider the materials.  

5. While the deadline for submitting data for the packet may be July 28, CiViK still has the right as 
appellant, to ask questions of the applicant’s witnesses at the August 5 City Council meeting, and 
to comment and present rebuttal before the hearing is concluded and the Council returns to 
deliberations. The memo is silent in this regard, and so we are stating this for the record as part of 
this process.  

6. The documents that are exchanged in each of these correspondences are to be limited to questions 
and answers relating to the proposal (which may include supporting documents as appropriate to 
answer the questions.) However, none of these submissions should include legal arguments, as 
that is not what the Council has asked for.  

  
Please note that Mr. Aramburu will be on vacation for part of this coming month and will not have 
access to e-mail during that time. Therefore, it is important that any documents (from the City or from 
the applicant) be transmitted with copies to me so that they can be addressed on a timely basis. 
  
Also, please note that I have copied this to all of the parties on the initial e-mail other than the City 
Council. It would not be appropriate for me to send a copy of this e-mail to them, so I ask that you or 
Robin provide this information to them. 
  
Thank you for your assistance. Please advise as soon as possible if there are any other modifications or 
clarifications to the schedule or process. 
  
Sincerely, 
  
Bea Nahon     
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From: Ellen Miller-Wolfe [mailto:emwolfe@ci.kirkland.wa.us]  
Sent: Thursday, July 03, 2008 4:04 PM 
To: rick@aramburu-eustis.com; mlawrence@GordonDerr.com 
Cc: Bea L. Nahon CPA; andy@srmdevelopment.com; City Council; David Ramsay; Eric Shields; Janice Soloff; 
Cheri Aldred; Robin Jenkinson 
Subject: Follow up to July 1 Kirkland City Council Meeting 
  
As promised, please find attached a recommended process for preparing for the August 5, 2008 City 
Council meeting and continuation of the Bank of America appeal hearing.  Enclosed are suggested steps 
and a timeline. Please let me know if the process suits or whether there are any remaining questions or 
concerns. Happy holiday, e  

Page 2 of 2

7/22/2008
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   Attachment 4 

From: Bea L. Nahon CPA [mailto:Bea.Nahon@nahoncpa.com]  
Sent: Friday, July 11, 2008 9:11 AM 
To: mlawrence@GordonDerr.com 
Cc: Rick Aramburu; andy@srmdevelopment.com; Ellen Miller-Wolfe 
Subject: Merrill Gardens/BOA - Letter faxed from Molly Lawrence this morning 
 
[Ellen - Please be aware that this is being sent to a limited distribution list, consistent with the list that the referenced fax 
was sent to. I will rely on you to forward to others in the broader distribution list, including the City Council, if and as 
appropriate. Thank you!] 
  
Dear Molly, 
  
We’ve received a copy of your letter of July 9 and it is good to note that there are many points of process 
which we agree on. The questions, due from CiViK today, are in the final stage of subcommittee review and 
should be transmitted by mid-day today. 
  
Some points of clarification to respond to your July 9 letter: 
  
First, we do hope that further questions of SRM that will take place at the hearing on August 5 will be brief. 
We appreciate that the City has provided us with the opportunity to pose questions and receive answers in 
advance of that date. This interim process will be helpful, we think, for the parties and will also enable the 
Council to see the information in their packet prior to August 5. However, we cannot be limited “only to 
topics/issues identified in advance through their written questions.” It is reasonable to expect that when the 
last set of materials is provided by SRM, there will likely be follow-up questions which emanate from those 
materials. In addition, there may be additional questions which are prompted by information, if any, which is 
presented that evening.  
  
Also, with regard to whether or not legal arguments would be included in the interim materials, I asked Ellen 
to look into this, and the direction that I've received is that until the Council meets, we can't know what their 
preference is (i.e. as to what it wants to see or not see in this regard.) Of course, by that time, the interim 
period will have elapsed and so we must use our best judgment in making the determination. We think that it 
will simplify and enhance the process for the Council if the interim materials are focused on fact-finding. If you 
believe that is not reasonable to limit the materials in that fashion, and if you anticipate that it will be 
necessary to include legal analysis in your responses, then please advise and our materials will be presented 
similarly. We are prepared to keep this interim part of the process limited to fact-finding. Please advise at 
your earliest opportunity and not later than July 18 when the responses to the 1st set of questions are 
transmitted to us. 
  
One other procedural question that has come up, is the issue of whether Council members and staff may be 
posing questions during the interim period. This was alluded to in a reply from Councilmember Greenway and 
possibly in the first paragraph of your July 9 letter (although you may have been referring solely to the August 
5 meeting). If the Council and staff wish to pose questions between now and August 5, that is fine with us, 
provided that all correspondence to and from Council and to and from Staff are sent simultaneously to all 
parties. Please let us know your thoughts. Also please note that as of this writing, we have not received a 
copy of any questions from Councilmembers or Staff, so if you have received any, please let us know and 
please forward a copy to me. 
  
As a closing item, we received your fax of July 9, which was forwarded to us by Rick Aramburu. However, 
please take note that he will be traveling and away from e-mail or fax connections and so it is essential that 
all correspondence includes me, on behalf of CiViK, as a copied recipient. My e-mail address is 
bea.nahon@nahoncpa.com, my work number is (425) 828-4747 and my direct fax number is (425) 696-0032. 
 Thank you, 
Bea  



Questionnaire re:  Bank of America/Merrill Gardens  
   Appeal of Design Review Board 
   File No. APL08-00001 
Submitted by:   Citizens for a Vibrant Kirkland (CiViK)  
Submitted to:  SRM Development LLC 
Copies to:  J. Richard Aramburu (Counsel for CiViK)  
   Molly Lawrence (Counsel for SRM) 

City of Kirkland staff: Robin Jenkinson, Ellen Miller Wolfe, David 
Ramsay, Eric Shields, Janice Soloff; Cheri Aldred, Kathi Anderson  

Date submitted : July 11, 2008 
Response date: July 18, 2008 
 
Note: As appellant, we are not sending this directly to the City Council. It needs to be provided to 
them, however, as part of the total package for the continued hearing on August 5, 2008. Thank 
you for your assistance.  

 
 
As indicated to the City Council  prior to the July 1 meeting , our recommendation was 
that the revised proposal should have been evaluated by the Design Review Board 
(DRB). Among the reasons for that request, was so that public input would be included 
as part of the process. Accordingly , we have invited the public to contribute questions, 
which have been incorporated along with ours.  
 
Also, as noted in recent correspondence, Mr. Aramburu will be on vacation for part of 
this month and not able to access his e-mail. Accordingly, please include Bea Nahon (for 
CiViK)  in the cc list of all replies and followup so that your information is received 
promptly. Her contact information is at the end of this memo. Thank you! 
 
Thank you in advance for your attention to the attached, and we look forward to your 
responses.  
 
The questions are on the attached pages, as follows:  
 
1. Bank of America  
2. Drive-Thru 
3. Parking and traffic  
4. Plans and documents  
5. Setbacks and stepbacks  
6. Retail spaces 
7. Residential units 
8. Exterior design 
9. Questions posed by the City of Kirkland  
 

Attachment 5



 
July 11, 2008, CiViK to SRM 

1. Bank of America  

a. How many square feet (gross floor area) will the bank occupy?  

 

b. Please indicate specifically which space the bank will occupy and which 
space the Café will occupy.  

 

c. Please provide a copy of the Purchase and Sale Agreement between Bank 
of America  and SRM Development LLC (or RDMSRMK 101 LLC) or their 
affiliates, as well as any addendums, amendments, etc. 

 

d. How many lineal feet of frontage will the Bank have (i) on Lake Street and 
(ii) on Kirkland Avenue? 

i. For item d, please provide (A) the amounts based on plans with the 
Café on Lake Street and (B) without the Café on Lake Street.  

 

 

ii. Please also indicate the number of lineal feet of frontage the Bank 
would have had on Lake Street and on Kirkland Avenue in the 
proposal as initially approved by the DRB 

 

e. Please describe the Bank’s signage (design and locations)  

 

Attachment 5



 

July 11, 2008, CiViK to SRM 

2. Drive-Thru 
a. Will the drive-thru be designed to be staffed by a bank employee or will it be a 

drive-up ATM? 

 

b. Please provide line-of-sight information which considers visual ability for a 
vehicle entering and exiting the drive-through as it relates to other vehicles 
which are simultaneously entering and exiting:  

i. The garage for this property  
ii. The McLeod garage 
iii. Loading docks of both properties  

 

c. As vehicles (A) enter the drive-thru from the alley and (B) return to the alley 
from the drive-thru, will right-turns and left-turns be permitted, or will turns be 
restricted?  

 

d. If an eastbound drive-through is being considered (as suggested by the City 
as a possible alternative) please provide answers to items b & c with that 
configuration  
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July 11, 2008, CiViK to SRM 

3. Parking and traffic  
a. Indicate the total number of parking spaces and the supporting calculation as 

required to comply with the Kirkland Zoning Code (such as was provided 
previously by the report from Thang Nguyen).  

 

b. Of the total number of spaces, indicate the number of spaces which will be 
reserved at any point of the day for the use by the following (if the reserved 
parking spaces will be available to the general public during part of the day, 
indicate which spaces and which hours):  

i. Bank of America  
ii. The other spaces indicated as Retail or Café 
iii. Residents of Merrill Gardens  
iv. Guests of Merrill Gardens  
v. Merrill Gardens operations  

 

c. On July 1, you indicated that the Bank will have 40 restricted parking spaces. 
Previous documents indicated that the Bank needed 16 spaces, which was 
consistent with 1 space for every 350 square feet. Please explain why the 
Bank has this increased requirement  (i.e. 40 spaces instead of 16 spaces) . 

 

 

d. Will any of the parking spaces be owned by the Bank or by any other user? If 
so, please indicate the number of spaces and which spaces will be directly 
owned and by whom. 

 

e. When traffic exits the alley onto Lake Street, will vehicles be restricted to a 
right-turn only, or will left-turns be permitted?  
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July 11, 2008, CiViK to SRM 

4. Plans and documents  
a. Please provide the following documents that would be comparable to those 

submitted to the Design Review Board:  
i. “Project data” – a grid, comparable to Page 24 of Attachment 4 from 

your presentation at the January 3, 2008 DRB meeting, which shows 
the square footage for each floor, by type of use, unit distribution, 
parking calculations, etc. For reference, please see CiViK Exhibit 132, 
or Page 24 of 
http://www.ci.kirkland.wa.us/__shared/assets/Bank_of_America_DRB
_Attachment_47609.pdf  

 

ii. Similarly, plans for each floor such as were included as Pages 25 
through 31, inclusive, of the same document from the January 3, 2008 
meeting, including the same type of information as was included there 
(e.g. square footage, unit type, etc.) This was also presented, from the 
original submittal, as CiViK exhibit 131. 
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July 11, 2008, CiViK to SRM 

5. Setbacks and stepbacks  

 

 

a. Please provide the amounts of setbacks from the property line for each floor:  
i. On the Lake Street side of the property  

 

ii. On the Kirkland Avenue side of the property  

 

 

b. Similarly as to item (a), please provide the amounts of stepbacks from floor to 
floor on the Lake Street and Kirkland Avenue sides of the property.  
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July 11, 2008, CiViK to SRM 

6. Retail spaces 

 

a. Please provide the square footage, not including any load, of each retail 
space.  

 

b. Please indicate which of the retail  spaces you would be willing to record with 
a binding covenant for retail and/or café use (i.e. that could not be otherwise 
converted to Bank, Merrill Gardens’ operations or common area, or non-
retail). For any spaces that you are willing to covenant for retail and/or café 
use, indicate the number of years that you would be willing to have the 
binding covenant(s) run. 
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July 11, 2008, CiViK to SRM 

 

7. Residential Units 

 

a. How many residential units are included in the revised plan and how many 
total bedrooms ? 

 

b. Will these units be rental apartments or condominiums?  

 

 

c. We note that the impact fees were paid to the City based on the rate for 
“Senior Housing”  

i.  What is the minimum age requirement for residency in this project?  

 

ii. Will there be a covenant for the Senior Housing use? 
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July 11, 2008, CiViK to SRM 

8. Exterior design 

 

a. In the plan as initially approved, the Café space on Lake Street was an 
elevated one-story structure to improve the visual appeal of the building on 
Lake Street. As submitted now, the space (either as café or bank at the street 
level) is two stories.  Can the one-story Café’ feature be reinstated?  

 

b. Please provide the plans for the rooftop appurtenances, including location 
and height. If any variances will be required, please describe in detail as to 
the amount and nature of the variance, the reason for the variance, the 
placement, and the additional height.  
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July 11, 2008, CiViK to SRM 

 

9. Questions posed by the City of Kirkland  

Please respond to the questions which have been posed thus far by the City's staff (see 
correspondence from Ellen Miller Wolfe or other City staff), which are incorporated 
herein by reference.  

 

 

 

Thank you in advance for your responses to these requests. If you need clarification of 
any of these questions, please contact Bea Nahon at bea.nahon@nahoncpa.com . Also, 
please note her direct fax number at 425-696-0032. 
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  Attachment 7 

Follow-up questions 
 
Questionnaire re:  Bank of America/Merrill Gardens 
   Appeal of Design Review Board 
   File No. APL08-00001 
Submitted by:   Citizens for a Vibrant Kirkland (CiViK) 
Submitted to:  SRM Development LLC 
Copies to:  J. Richard Aramburu (Counsel for CiViK) 
   Molly Lawrence (Counsel for SRM) 

City of Kirkland staff: Robin Jenkinson, Ellen Miller Wolfe, David 
Ramsay, Eric Shields, Janice Soloff; Cheri Aldred, Kathi Anderson 

Date submitted: July 23, 2008 
Response date: See below 
 
Note: As appellant, we are not sending this directly to the City Council. It needs to be provided to 
them, however, as part of the total package for the continued hearing on August 5, 2008. Thank 
you for your assistance. 
 
The attached follow-up questions are being submitted in accordance with the procedures 
recommended by the City for this interim period between the July 1 and August 5 
Council meetings. 
 
As with the initial set of questions submitted on July 11, we have invited the public to 
contribute questions so that the public could be included as part of the process. Their 
questions have been incorporated along with ours.  
 
With regard to the response date, our understanding is that the response will be 
submitted so that it arrives in time to be included in the City Council’s packet and that we 
will receive a copy at the same time as transmitted to the City. 
 
Finally, note that Mr. Aramburu is on vacation and is not able to access his e-mail. 
Accordingly, please include Bea Nahon (for CiViK) in the cc list of all replies and 
followup so that your information is received promptly. Her contact information has been 
provided previously. 
 
Thank you in advance for your attention to the attached and we look forward to your 
responses. 
 
The questions are on the attached pages, as follows: 
 
1. Parking 
2. Rooftop appurtenances 
3. Roof deck 
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July 23, 2008, CiViK to SRM 

1. Parking and traffic 

These 2 questions were posed in our July 11 submission, but the applicant did 
not respond. We are asking for the courtesy of complete responses to these 
questions so as to better understand the functionality of the parking for the 
project as it relates to the various occupants and uses.  

a. Of the total number of spaces (134, as per the July 18 response), indicate the 
number of spaces which will be reserved or restricted at any point of the day 
for the use by the following (if the reserved parking spaces will be available to 
the general public during part of the day, indicate which spaces and which 
hours): 

i. Bank of America 
ii. The other spaces indicated as Retail or Café 
iii. Residents of Merrill Gardens 
iv. Guests of Merrill Gardens 
v. Merrill Gardens operations 

 

b. On July 1, you indicated that the Bank will have 40 restricted parking spaces. 
Previous documents indicated that the Bank needed 16 spaces, which was 
consistent with 1 space for every 350 square feet. Please explain why the 
Bank has this increased requirement (i.e. 40 spaces instead of 16 spaces). 
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July 23, 2008, CiViK to SRM 

2. Rooftop Appurtenances 

 

a. Please provide the plans for the rooftop appurtenances, including location 
and height. If any variances will be required, please describe in detail as to 
the amount and nature of the variance, the reason for the variance, the 
placement, and the additional height. 

This question was included in the July 11 submission. The response was that 
there was no change to the rooftop appurtenance plan and we were asked to 
refer to the materials submitted to the DRB. 

We contacted Planning and we were referred to Slide 28 of the November 
2007 DRB packet. We also located information in Slide 10 of the January 
2008 DRB packet. However, these slides have a limited amount of 
summarized data and are not responsive to the question as posed. 

Due to the variances which were allowed by the Planning Department and 
installed by the developer on the adjoining Merrill Gardens property without 
required notice to the adjacent property owners, there is concern about this 
current proposal. Please refer to attached correspondence dated June 12, 
2008. To prevent this from re-occurring and to provide assurance that 
appurtenances will be at or below the 4-foot and 10% limitations, the courtesy 
of responding to this question will be appreciated. If a full plan is not feasible 
at this time, at least please advise if variances to the height and percentages 
will be requested. 
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July 23, 2008, CiViK to SRM 

 

3. Rooftop Deck 

Referring to the responses provided on July 18: 

a. The plans for the fifth story (Exhibit 3, L5) and the drawing in Exhibit 4, 
indicate a stairway structure on the south side of the fifth-story rooftop deck, 
in the section of the project over the bank’s space. Please provide the 
dimensions for this structure (height, depth, width). 

 

b. The rooftop deck will require a secure perimeter for the safety of its users. 
Referring to the drawing in Exhibit 4, as well as to prior drawings submitted to 
the DRB, it appears that this will be accomplished with a partial wall on the 5th 
story on the west, south and north sides of the project. Please confirm, or 
advise if some other design is intended.  

Please also indicate the height of the partial wall (or guard rail, etc.) 
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From: Citizens Vibrant Kirkland [mailto:civik_org@hotmail.com]  
Sent: Friday, July 25, 2008 5:25 PM 
To: Robin Jenkinson; Ellen Miller-Wolfe; Kathi Anderson 
Subject: For the Council Packet for the August 5, 2008 City Council Meeting 
 
Following on to a conversation held moments ago with Ellen Miller Wolfe, I have been advised 
that today is the cutoff for including anything in the packet. While that is not wholly consistent 
with recent conversations, we are satisfied that with respect to the Q&A pertaining to the 
potential modified proposal, today's cutoff is acceptable to us. 
  
However, Ms. Lawrence sent in an additional document relating to the events of the July 1 
meeting, and my understanding after conversation with Ellen, is that the City will be enforcing a 
deadline of today with respect to any response to that, as well.  
  
Our attorney is out of town and will not return until after the more customary packet deadline of 
Wednesday AM. And my office e-mail is unable to connect to the City's for the time being, 
because of a recent virus which our office computer system experienced. Accordingly, I am using 
the CiViK e-mail address to send this. 
  
My most immediate concern is to address the "anonymous memo" which Ms. Lawrence has 
chosen to attach. It is irrelevant and inflammatory, and as a result of first, the City's mis-handling 
of the memo itself, and now, Ms. Lawrence's attachment of it to her letter, it will now reside 
forever on the City's website, as part of the online Council agenda packet. Ellen has told me that 
there is nothing which that can be done about this, which I respectfully disagree with. 
  
My request is one of the following: 

• Exclude the letter from Molly Lawrence regarding the July 1 meeting, from the August 5 
online Council agenda packet  

• Include the letter from Molly Lawrence, but redact the attached anonymous letter  

• Include both items, but also include this letter and the item below as well, in the online 
Council agenda packet for August 5.  The letter below was sent out to our supporters on 
June 9, shortly before the Kirkland Reporter article regarding the anonymous memo. I 
have removed just one paragraph, which related to fundraising.  

I would take more time for a more complete response, but based on what I've heard from Ellen, 
there is no other choice in order to accomplish the immediate curing of this particular issue. 
  
This should be about a zoning issue, not about mudslinging and potential defamation. Please 
remember that what goes into the online packet will live forever on Google. 
  
Thank you. 
  
Respectfully submitted, 
  
Bea Nahon for CiViK 
 
 
 
Begin pasted material - remember, this was originally written on June 9. 
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From: civik_org@hotmail.com 
To: civik_org@hotmail.com 
Subject: Recent News Regarding B of A Appeal 
Date: Mon, 9 Jun 2008 21:13:48 -0700 
 
The purpose of this e-mail is to make you aware of events which have taken place over the past 
week. These events are of great concern to us, and we trust they will be to you, as well. These 
events include a threat made to a City Council member, and an anonymous letter received by the 
City containing false allegations and threats to the City.  
 
The matter remains quasi-judicial until the findings are finalized and entered by the 
City Council.  Please do not contact any member of the City Council regarding this 
matter. 
 
On May 6, the Kirkland City Council voted in support of our appeal of the Bank of America 
proposal on the corner of Lake Street & Kirkland Avenue. The majority of the Council indicated 
their agreement with our two greatest concerns, as follows (as quoted from the minutes of the 
May 6 meeting): 

“Motion to direct staff to return to the next regular City Council meeting with a resolution setting 
forth the findings and conclusions that the development does not contain superior retail that 
warrants additional height, bulk, mass of the development, nor does it present/meet the 
requirements of a two story building along Lake Street; to deny the decision of the Kirkland 
Design Review Board Decision in the matter of the Bank of America/Merrill Gardens Mixed Use 
Project.” 
 
Since May 6, the Council has had two meetings, during which they have discussed the content 
and text of the findings and conclusions. At their most recent meeting (June 3) they reviewed a 
staff-prepared draft of the findings, and then continued the matter until their July 1 meeting so 
as to allow time for the applicant to potentially modify their design and to allow time for possible 
discussions between the parties. 
 
That is the status of the appeal itself. However, it is the other events that have brought us to 
send this e-mail message to you. 
 
Threat to a Council member – As this is a quasi-judicial matter, the Council members are asked 
at the beginning of each session to disclose any communications that they may have had with 
the parties or others supporting or opposing the appeal. At that point of the June 3 City Council 
meeting, Council member Tom Hodgson (who had voted in favor of the appeal) stated that he 
was disappointed to report that a “prominent member of the Kirkland business community” 
threatened him to change his vote.  
 
We are startled and appalled by this. For anyone to threaten a Council member or any other 
party to this matter is a chilling reflection of just how much is at stake for some with respect to 
downtown development.  
 
Anonymous letter – the next evening, late on June 4, a reporter from the Kirkland Reporter told 
us that he had a copy of an anonymous letter that the City Attorney had received (on May 21) 
regarding city council campaign involvement by Board members of CiViK and challenging the 
participation of some Council members in the appeal. We requested and obtained a copy of the 
letter from the City on the following day. 
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This letter is yet another indication of how desperate someone is with respect to the appeal 
outcome.  As this letter is anonymous, we cannot determine what the motivation is. However, 
this much we do know:  

• The letter is grossly inaccurate. Nearly all of the statements made in the letter are false, 
which is particularly infuriating because most of the statements could have – and should 
have – been fact-checked against the data on the Public Disclosure Commission (PDC) 
website.  

• The letter is incomplete. The letter alleges campaign involvement with regard to the 
Council members that voted to support the appeal. However, the letter omits any 
mention of the campaign support that was sought by and provided to Council members 
who voted against the appeal.  

• The letter is irrelevant. Even if 100% of the statements were correct, they would still not 
be relevant to this matter. The laws of the State of Washington provide rules as to what 
constitutes violations of the law in these matters, and campaign activities are among the 
list of items which are specifically exempt. The purpose of this exemption is so that 
quasi-judicial matters can be heard before elected councils – without this exemption, 
many aggrieved parties would find themselves without a council to appeal to, or would 
be reticent to participate in the political process for fear of not having a means of redress 
should a future concern arise. Additionally, campaign contributions and organizing 
committees are in no way secret as they are already a matter of public record through 
PDC filings and information distributed during the campaigns.  

• The letter is anonymous. As an anonymous letter, this document should not be receiving 
attention. Ironically, part of the letter questions CiViK’s transparency - a contradictory 
comment to be contained in an anonymous letter!  

As you consider the last bullet point, you must then wonder why we are even alerting you to an 
anonymous letter. There are two reasons – one, because we suspect that it was this letter which 
led Councilmember Hodgson and Mayor Lauinger to include statements on June 3 identifying 
members of their campaign teams, but also, because the Kirkland Reporter has chosen to cover 
this letter in its reporting of the appeal. We have seen the online edition, and are awaiting the 
paper edition on Wednesday to see if they will run the same article or a variation thereof. 
 
We are surprised by the Kirkland Reporter’s decision to provide coverage of – and a quotation 
from – the anonymous letter. The newspaper’s own policy requires Letters to the Editor to 
include a name, address and phone number for verification. Had this letter been submitted as a 
Letter to the Editor, it would have been rejected.  Yet, the content of this letter has now been 
elevated from status as a letter, to status as part of an article. 
 
It has been our experience that the Kirkland Reporter takes pride in reporting activities 
accurately, stating that “The Reporter values fairness and accuracy.” However, by describing the 
letter as “outlining the relationships between CiViK and Council members” without doing any fact-
checking as to the content of the letter, the Reporter has violated its own policy. Had they spent 
the requisite time to corroborate the letter, they would have learned that the letter did not 
outline the relationships, instead it fabricated and exaggerated them. 
 
We should also point out that the same article, in describing the McLeod appeal, describes the 12 
appellants in that matter as having “10 of whom live in the Portsmith Condominiums” and “the 
two other appellants listed are CiViK volunteers.” The phrasing and framing might lead one to 
believe that CiViK had appointed 2 volunteers to serve as part of the McLeod appeal group – 
however, that is untrue. 
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We will be following up with the Kirkland Reporter sometime over the coming weeks to discuss 
our disappointment with this coverage by our local newspaper and more important, in the hopes 
of establishing better communications going forward. 
 
What can you do? 

• Please plan to attend next 2 City Council meetings at 7:30PM on June 17 and on July 1. 
While the appeal by CiViK is not expected to be on the agenda again until July 1, it is 
possible that something could occur on June 17 as a result of these most recent events.  

 
Thank you for your support, and thank you for caring about the future of Kirkland and its 
downtown. It is essential that our dedication to downtown and our determination to allow 
development to occur within the guidelines and vision of the City’s Comprehensive Plan will be 
stronger than the desperation that is driving these most recent events. 
 
On behalf of CiViK, 
 
Bea Nahon and Jim McElwee  

 
 

 
With Windows Live for mobile, your contacts travel with you. Connect on the go. 
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Staff note:  Anonymous letter enclosure is not included in Council packet























































































































































































































































































































RESOLUTION R-4707 
 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND ADOPTING 
FINDINGS AND CONCLUSIONS AND REVERSING THE DECISION OF THE DESIGN 
REVIEW BOARD GRANTING DESIGN REVIEW APPROVAL TO THE BANK OF 
AMERICA/MERRILL GARDENS MIXED USE PROJECT AT 101 KIRKLAND AVENUE. 
(FILE NO.:  DRC 07-0006; APPEAL CASE NO.: APL08-0001) 
 
 WHEREAS, the applicant, SRM Development LLC, applied for design 
review approval of the Bank of America/Merrill Gardens five-story mixed use 
project (“Bank of America project”) located at 101 Kirkland Avenue; and   
 
 WHEREAS, on January 17, 2008, the Kirkland Design Review Board 
issued its decision granting design review approval to the Bank of America project; 
and  
 
 WHEREAS, the appellant, Citizens for a Vibrant Kirkland, a Washington 
non-profit corporation, timely filed an appeal of the Design Review Board’s 
decision; and  
 

WHEREAS, on April 15 and May 6, May 20, June 3, and July 1 2008, the 
Kirkland City Council heard the appeal in an open record proceeding; and 
 
 WHEREAS, at the conclusion of the May 6, 2008, portion of the hearing, 
the City Council voted to reverse the Design Review Board’s decision granting 
design review approval to the Bank of America project; and 
 
 WHEREAS, Kirkland Zoning Code 142.40.11.b requires that the City 
Council adopt findings and conclusions. 
 

NOW, THEREFORE, be it resolved by the City Council of the City of 
Kirkland as follows: 
 
 Section 1.  In support of the decision reversing the Design Review Board’s 
decision granting design review approval to the Bank of America project, the City 
Council hereby adopts the Findings, Conclusions, and Decision attached hereto as 
Exhibit “A” and by this reference incorporated herein.   
 
 Section 2.  The City shall distribute the Council’s decision by mail to the 
appellant and the applicant. 
 
 Passed by majority vote of the Kirkland City Council in open meeting this 
____ day of ___________, 2008. 
 
 Signed in authentication thereof this ____ day of _________, 2008.  
 
 
    ____________________________ 
    MAYOR 
Attest: 
______________________ 
City Clerk 

Council Meeting:  08/05/2008 
Agenda:  Public Hearings 
Item #:  *  11. a.
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EXHIBIT A (Staff) 
Revised for August 5, 2008 meeting 

 
BEFORE THE KIRKLAND CITY COUNCIL 

 
APPEAL OF THE DESIGN REVIEW )  APPEAL CASE NO.: APL08-00001 
BOARD DECISION ON THE BANK  ) 
OF AMERICA/MERRILL GARDENS )  CITY COUNCIL’S FINDINGS 
MIXED USE PROJECT AT 101  )  CONCLUSIONS, AND DECISION 
KIRKLAND AVENUE   )  ON THE APPEAL 
FILE NO.:  DRC07-00006   )  
____________________________________) 
 

I. PROCEDURAL FINDINGS 
 

 1.1 The Applicant, SRM Development, LLC (“Applicant”) applied for design 
review approval of the Bank of America/Merrill Gardens five-story mixed use project 
(“Bank of America project”) at 101 Kirkland Avenue.   

 
1.2 On January 7, 2008, the Kirkland Design Review Board voted to approve 

the project subject to conditions and issued its decision dated January 17, 2008, granting 
design review approval to the Bank of America project. Design Review Board Decision. 

 
1.3 Citizens for a Vibrant Kirkland (CiViK) (“Appellant”), a Washington non-

profit corporation, timely filed an appeal of the Design Review Board’s Decision.  Letter 
from J. Richard Aramburu dated January 31, 2008. 

 
1.4 On April 15, May 6, May 20, June 3, and July 1, 2008, the Kirkland City 

Council heard the appeal in an open record proceeding.  April 15, May 6, May 20, June 3, 
and July 1, 2008, Proceedings. 

 
1.5 Appellant was represented by J. Richard Aramburu of Aramburu and 

Eustis, LLP at the City Council’s open record proceeding.  Applicant was represented by 
Molly Lawrence of GordonDerr.   

 
1.6 The City Council Members made appearance of fairness disclosures at the 

outset of the proceedings and no objections were raised by the parties to the participation 
of any member.  Mayor James Lauinger presided over the appeal proceedings.  April 15, 
May 6, May 20, June 3, and July 1, 2008, Proceedings. 

 
1.7 The City Council heard testimony from the Department of Planning and 

Community Development (“Planning”) staff, the Chair of the Design Review Board, 
testimony and oral argument from members of the Appellant and representatives of the 
Applicant, and asked questions of the witnesses.  The City Council had before it the 
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following documents:  (a) the decision of the Design Review Board with attachments 
including Planning staff memoranda, applicant submittals and public comment letters to 
the Design Review Board; (b) the Planning staff report to the City Council with 
attachments; and (c) the written submissions by the parties, including briefing and 
exhibits.  After hearing the presentations and oral arguments of the parties, the City 
Council deliberated and reached a decision on the appeal.  By a vote of four-to-three, the 
City Council reversed the Design Review Board’s decision granting design review 
approval to the Bank of America project.  April 15 and May 6, 2008, Proceedings. 

 
1.8 The City Council’s motion reversed the Design Review Board’s decision, 

denying the application, and directed staff to return to the next regular City Council 
meeting with a resolution setting forth findings and conclusions that: 1) the development 
does not contain superior retail that warrants the additional height, bulk, and mass of the 
project; and 2) the project does not present/meet the requirements of a two-story building 
along Lake Street South. May 6, 2008, Proceedings. 

 
1.9 Any Conclusion set forth below that is deemed a Finding of Fact is hereby 

adopted as such. 
 

II. STANDARD OF REVIEW 
 

2.1 The Kirkland City Council has jurisdiction over the appeal pursuant to 
Kirkland Zoning Code (KZC) 142.40.1.ab.  The appeal was timely filed.  Under KZC 
142.40.11.a, “[u]nless substantial relevant information is presented which was not 
considered by the Design Review Board,” the City Council is required to accord the 
decision of the Design Review Board “substantial weight.”   

 
2.2 The decision of the Design Review Board “may be reversed or modified 

if, after considering all of the evidence in light of the design regulations, design 
guidelines, and Comprehensive Plan” the City Council “determines that a mistake has 
been made.”  KZC 142.40.11.a. 

 
III. FINDINGS REGARDING APPEAL 

 
3.1 The Central Business District (CBD) 1 zone permits a maximum height of 

structure of two to five stories above each abutting right of way for attached or stacked 
dwelling units.  CBD 1 Use Zone Chart KZC 50.12.080. 

 
3.2 Buildings exceeding two stories in CBD 1 must demonstrate compliance 

with the design regulations of Chapter 92 KZC and all provisions contained in the 
Downtown Plan.  KZC 50.10. 

 
3.3 The Downtown Plan provides guidance concerning the allowed building 

height in the eight height and design districts within Downtown Kirkland.  Downtown 
Plan, pages XV.D-9 to XV.D-15. 
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3.4 The Downtown Plan provides that the maximum building height in Design 
District 1 should be between two and five stories with no minimum setback from 
property lines and requires that stories above the second story should be set back.  
Downtown Plan, pages XV.D-10. 

 
3.5 South of Kirkland Avenue, building forms should step up from the north 

and west with the tallest portions at the base of the hillside to help moderate the mass of 
large buildings on top of the bluff.  Downtown Plan, Page XV.D-10. 

 
3.6 With respect to building heights along Lake Street South, the Downtown 

Plan, XV.D-10, provides, in pertinent part: 
 
Buildings should be limited to two stories along all of Lake 
Street South to reflect the scale of development in Design 
District 2.   

 
3.7 The scale of development of buildings in Design District 2 is a maximum 

height of one to three stories.  Downtown Plan, page XV.D-12, Design District 2.  The 
scale of development in Design District 2 across from the subject property is a maximum 
height of two stories.  

 
3.8 The Downtown Plan, page XV.D-10, provides a fifth story may be 

considered by the Design Review Board for a building within Design District 1B where: 
 

at least three of the upper stories are residential, the total 
height is not more than one foot taller than the height that 
would result from an office project with three stories of 
office over ground floor retail, stories above the second 
story are set back significantly from the street and the 
building form is stepped back at the third, fourth, and fifth 
stories to mitigate the additional building mass, and the 
project provides superior retail space at the street level .  .  .  

 
3.9 The requirements for the design of retail space are established in the 

Zoning Code regulations for CBD 1, Design Regulations of KZC Chapter 92, the 
Downtown Plan, and the Design Guidelines for Pedestrian Oriented Business Districts 
Standards. 

 
 3.10 The Bank of America project is located within the CBD 1 Zone of the 
Zoning Code and Design District 1B of the Downtown Plan.  Downtown Plan, page 
XV.D-10, Figure C-5. 

 
3.11 The Bank of America proposal is for a five story building.  Design Review 

Board Decision, III.A., DRB Conclusions, page 8. 
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3.12 Along Lake Street South the second story is proposed to be set back 
between 14’3” and 32’3” feet from the street.  The third and fourth stories are proposed 
to be set back between 14’3” and 34’8” feet from the street.  There is no setback 
proposed from the 3rd to the 4th story.  Exhibit 201, Final Setbacks Levels 3-4. 

 
3.13 The bank would occupy the northwest corner of the site and a drive 

through banking facility would be located within the building, so that automobiles enter 
on the alley and leave the building on Kirkland Avenue.  Design Review Board Decision, 
Summary of Decision, page 1. 

 
3.14 The four proposed retail spaces range in size from approximately 880 

square feet for a café to 2,365 SF and 2,450 SF for spaces along Kirkland Avenue and 
approximately 5,720 square feet for the bank.  Design Review Board Decision, 111.A, 
Retail Size, page 2. 

 
3.15 Banking and related financial institutions are an allowed use in the CBD 1 

zone, but a drive-through bank is allowed in this location only because a drive-through 
bank presently exists on the site.  KZC 50.12.025. 

 
3.16 The bank space has very clearly and specifically been designed for a bank 

tenant.   
 

3.17 The bank is proposed for the portion of the building at the corner of 
Kirkland Avenue and Lake Street South, one of the most prominent corners in the CBD. 

 
3.18 The Design Review Board is authorized to determine compliance of 

buildings in CBD 1 with these provisions, subject to appeal to the City Council.  
Downtown Plan, XV.D-10; KZC 50.12.030; KZC 50.12.080; KZC 50.12.100; KZC 
142.40. 

 
3.19 In issuing its decision on the Bank of America project, the Design Review 

Board determined that the term “superior retail space” applies to the physical 
characteristics of the retail space and not the use.  Design Review Board Decision, III.A., 
Superior Retail, page 8. 

 
3.20 The Design Review Board concluded that the Bank of America project 

provided superior retail space at the street level.  Design Review Board Decision, III.A., 
DRB Conclusions, page 8.   

 
3.21 Restaurants, delicatessens, and specialty shops, including fine apparel, gift 

shops, art galleries, import shops, and the like constitute the use mix and image 
contemplated in the Vision for Downtown. These uses provide visual interest and 
stimulate foot traffic and thereby provide opportunities for leisure time strolling along 
Downtown walkways for Kirklanders and visitors alike.  Downtown Plan, Page XV, D-4. 
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3.22 KCZ 50.12.080, Special Regulation 1 requires that retail uses occupying 
the street level floor of a building fronting on Lake Street South have a minimum depth 
of 30 feet. 

 
3.23 The Design Review Board further concluded that the stories above the 

second story of the Bank of America project are set back significantly from the street, the 
building form is stepped back at the third, fourth, and fifth stories to mitigate building 
mass, and approved the fifth story.  Design Review Board, III, DRB Conclusions, page 8. 

 
IV. CONCLUSIONS AS TO SUPERIOR RETAIL SPACE 

 
4.1 After according substantial weight to the decision of the Design Review 

Board, the City Council is left with the definite and firm conviction that the Design 
Review Board committed a mistake with regard to its conclusion that the proposed drive-
through bank provides superior retail space at street level, and the Design Review 
Board’s decision on this issue is clearly erroneous.   

 
4.2 In order for the Design Review Board to consider a fifth story, all of the 

six criteria set forth in the Downtown Plan must be met.   
 
4.3 The Design Review Board correctly noted that banks are listed in the Use 

Zone Chart as permitted uses in the CBD 1.  However, drive-through facilities for banks 
are permitted only if they have existed since before January 1, 2004.  A drive-through 
facility, moreover, is not consistent with superior retail space in the CBD 1, as explained 
in the Downtown Plan, page XV.D-6: 

 
The desired pedestrian character and vitality of the core 
area requires the relatively intensive use of land and 
continuous compact retail frontage.  Therefore, automobile 
drive-through facilities should be prohibited.  Similarly, 
office uses should not be allowed to locate on the ground 
level.  These uses generally lack visual interest, generate 
little foot traffic, and diminish prime ground floor 
opportunities for the retail uses that are crucial to the 
ambiance and economic success of the core area. 
 
The attractiveness of the core area for pedestrian activity 
should be maintained and enhanced. . . . 

 
4.4 While a drive-through facility in the proposed new building is permitted 

because it is a use that has existed since before January 1, 2004, a drive-through facility is 
not consistent with a superior retail space in the CBD 1, and the proposed building does 
not warrant the additional height, bulk and mass of a fifth story.   

 
4.5 For each of the reasons noted in this section, and with consideration of the 

exhibits and expert testimony provided, the City Council determined that the space, 
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which is designed for a bank, fails to achieve the objectives and requirements of superior 
retail space.  Accordingly, the proposed building does not warrant the additional height, 
bulk and mass of a fifth story. 

 
V. CONCLUSIONS AS TO HEIGHT ON LAKE STREET SOUTH 

 
5.1 After according substantial weight to the decision of the Design Review 

Board, the City Council is left with the definite and firm conviction that the Design 
Review Board committed a mistake with regard to its interpretation and application of the 
provisions of the Downtown Plan regarding height along Lake Street South. 

 
5.2 The Downtown Plan states that “buildings should be limited to two stories 

along all of Lake Street South to reflect the scale of development in Design District 2.”  
The term “should” is directive and not mandatory, but the Design Review Board failed to 
give meaning and effect to the fact that the Downtown Plan uses different and stronger 
language in describing height along Lake Street than it does when describing height in 
other locations.  For example, the next sentence of the Plan, which refers to buildings on 
other streets in Design District 1, says that the height of these buildings should only be 
limited “along street frontages.”   

 
5.3 The Downtown Plan thus says that “buildings” that are “along” Lake 

Street South should be limited to two stories, and by using the word “should” the Plan 
requires an applicant who wishes to include a third or fourth floor to demonstrate that 
exceptional circumstances justify such additional height.  No such demonstration has 
been made in the record before the City Council.  

 
5.4 The Downtown Plan does not, however, require that an entire building 

located along Lake Street South be limited to two stories, regardless of the depth of the 
building, because the purpose of this limitation is to “reflect the scale of development in 
Design District 2.”  Under the Downtown Plan, it is intended that buildings abutting Lake 
Street South should create the impression, from a pedestrian’s perspective, of being a 
maximum of two stories in height. 

 
5.5 Upper stories must be sufficiently set back from Lake Street South to 

minimize their visibility. 
 
5.6 The Bank of America project does not present as or meet the requirements 

of a two-story building limitation along Lake Street South because the third and fourth 
floors are not stepped back from the second floor, nor from Lake Street South, far enough 
to comply with the Downtown Plan.  Further, the proposal has not demonstrated 
compliance with all of the provisions of the Downtown Plan so as to mitigate the scale 
and mass of the proposed third and fourth floors. 
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VI. DECISION 

 
For the reasons set forth in the foregoing Findings and Conclusions, the decision 

of the Design Review Board is hereby REVERSED.   
 
Decision adopted by the Kirkland City Council ___________, 2008. 
 
 
 

        
MAYOR 
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