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MEMORANDUM 

To: David Ramsay, City Manager 

From: Eric Shields, Planning Director 
 Robin S. Jenkinson, City Attorney 

Date: June 21, 2006 

Subject: Proposed Amendments to Reasonable Use Process 

RECOMMENDATION

Staff recommends that the City Council be briefed on proposed amendments to the existing reasonable 
use process in the Kirkland Zoning Code.  Staff would also ask Council for direction on the key issues 
noted in the discussion below. 

BACKGROUND DISCUSSION

On May 2, 2006, the City Council considered two reasonable use applications recommended by the 
Hearing Examiner.  The Council asked staff to examine the existing reasonable use process for possible 
amendments to be included for consideration by the Planning Commission as part of the annual Zoning 
Code amendments.

Washington’s Growth Management Act (GMA) was passed by the State Legislature in 1990.  Under the 
GMA, all cities and counties in Washington are required to adopt regulations to protect critical or 
environmentally sensitive areas. The City of Kirkland adopted regulations in 2002 to protect sensitive 
areas including wetlands, streams, lakes, and frequently flooded areas.

The GMA critical areas requirement frequently restricts the amount of land upon which a property owner 
can construct buildings or other structures and in many cases eliminates a substantial amount of the 
economically viable use of the property.  The critical areas regulations of almost all cities, including 
Kirkland’s, contain a reasonable use provision to allow exceptions to critical area regulations when strict 
application of the regulations would deny reasonable use of the property.  There is no legal requirement 
under state statute for cities to enact reasonable use exemptions.  Cities have done so to avoid being held 
liable to property owners for compensation. 

With the goal of ensuring that the important sensitive area regulations are enforced to the fullest extent 
possible, staff has attempted to craft amendments to the reasonable use process which would:  1) retain 
flexibility in order to adapt to the specific conditions of each site; 2) provide better guidelines for the 
exercise of this authority.
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The first step in the process of drafting the proposed amendments was to collect examples of the 
reasonable use provisions from other cities and, in some instances, counties.  (see Attachment 1 - matrix 
comparing examples and Attachment 2 - examples).  In addition, staff closely reviewed the existing 
reasonable use provision and attempted to more fully describe the required submittals and better organize 
the approval criteria.  (see Attachment 3 – existing provisions).  Finally, staff is recommending an 
alternative administrative process for improvements which do not exceed 3,000 square feet of site impact, 
including structures, paved areas, landscaping, decks, utility installation, and grading, as incentive for 
property owners to limit the size of their proposals.  (see Attachment 4 – draft provisions, subsection 5, 
page 3). 

The issues on which staff seeks Council direction are as follows: 

1. Is there additional information which Council would like with applicants’ submittals? 
2. Are the criteria identified for the decision-making process understandable and acceptable? 
3. Does the Council think an alternative administrative process is appropriate? 
4. Does the Council think 3,000 square feet of site impact is the correct threshold? 

These and other proposed Zoning Code amendments will be included in a packet to be transmitted to the 
Planning Commission in July.  Once Council reviews the proposed amendments, any direction provided to 
staff will be forwarded to the Planning Commission for its consideration. 

ATTACHMENTS

1. Matrix Comparing examples of reasonable use provisions from other cities and counties. 
2. Examples of reasonable use provisions from other cities and counties. 
3. Existing reasonable use process in Kirkland Zoning Code 90.140. 
4. Proposed amendments to reasonable use process. 
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*Generally, the reasonable use provisions of the cities and counties appear to follow the decision or review criteria from Model Code 

for Critical Areas originally developed for the cities of Duvall, Carnation, Snoqualmie and North Bend.  The Model Code includes the 

following review criteria: 

1. Application of the critical areas chapter would otherwise deny all reasonable use of the property; 

2. There is no other reasonable use consistent with the underlying zoning of the property that  has less adverse impact on the 

critical area and/or associated buffer; 

3. The proposed development does not pose an unreasonable threat to the public health, safety or welfare on or off the 

property;

4. Any alteration is the minimum necessary to allow for reasonable use of the property; 

5. The inability of the applicant to derive reasonable use of the property is not the result of actions by the applicant after the

effective date of the critical areas chapter or its predecessor; and 

6. The applicant my only apply for a reasonable use exception if the requested exception provides relief not otherwise 

available from a variance approval. 

The chart below will only indicate where a city or county has added to or departed from the criteria used in the Model Code.   

CITY/COUNTY DECISION CRITERIA REQUIREMENTS PROCESS 

AUBURN *  Hearing Examiner 

BELLEVUE The proposal results in no more than ten percent of the site 

being disturbed by structure or other land alteration.  If  the

lot is less than 30,000 gross square feet, a total area up to 

3,000 square feet may be disturbed. 

The exception expires if the 

applicant fails to file for a 

building permit within one 

year unless an extension is 

granted.

Planning Director’s Decision 

BOTHELL *  Hearing Examiner 

BURIEN * Critical area study including 

mitigation plan 

Planning Director’s Decision 

CARNATION * An approved mitigation plan. Planning Board Decision 

CASHMERE *  Planning Director’s Decision 

DES MOINES The proposal is compatible in design, scale, and use with 

other development or potential development in the 

The extent of development 

within the buffer is limited to 

Hearing Examiner 
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immediate vicinity of the subject property in the same zone 

with similar site constraints. 

that which is necessary to 

create a developable area 

which is no larger than 5,000 

square feet.

ENUMCLAW *  City Council 

EVERETT * A description of any 

modifications needed to the 

required front, side and rear 

setbacks; building height; 

and landscape widths to 

provide for a reasonable use 

while providing protection to 

the environmentally sensitive 

areas.

Planning Director’s Decision 

EDMONDS The proposal minimizes net loss of critical area functions 

and values consistent with the best available science. 

 Hearing Examiner 

FEDERAL WAY The knowledge of the applicant of limitations when he or she 

acquired the property. 

 Hearing Examiner 

GIG HARBOR * The exception is valid for  

two years unless an 

extension is granted.

Planning Director’s Decision 

ISSAQUAH *  Hearing Examiner 

MILL CREEK The proposed activity will result in minimal alteration of 

existing contours, vegetation, fish and wildlife resources, 

hydrological conditions, and geologic conditions and will 

have a minimal effect on critical area functions. 

The proposed activity will not jeopardize the continued 

existence of endangered, threatened, sensitive, or monitored 

species as listed by the federal or state government. 

The proposed activity will not cause material degradation of 

habitat, ground water or surface water quality. 

 Planning Commission 
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The proposed activity will comply with all local, state, and 

general laws, including those related to environmental 

protection, sediment control, pollution control, floodplain 

restrictions; and on-site wastewater disposal. 

MUKILTEO Feasible on-site alternatives shall include, but are not limited 

to:  reduction in density or building size, phasing of project 

implementation, change in timing of activities, and revision 

of road or parcel layout or related site planning 

considerations.

An alternative is practical if the property or site is available 

and the project is capable of being done after taking into 

consideration existing technology, infrastructure, and 

logistics in light of the overall project purpose. 

The proposed activity or use will be mitigated to the 

maximum practical extent and result in the minimum 

feasible alteration or impairment of functional characteristics 

of the site, including contours, vegetation and habitat, 

groundwater, surface water and hydrologic conditions and 

consideration being given to best available science. 

Building setbacks may be 

reduced up to 50 percent 

whether the applicant 

demonstrates that the 

development cannot meet the 

code requirements without 

encroaching into a critical 

area or its buffer. 

Development shall leave at 

least 70 percent of the lot 

undisturbed.  On small lots 

of 7,500 square feet or less, a 

maximum building footprint 

of 2,500 square feet would 

be allowed. 

Critical area regulations, 

buffers and/or setbacks may 

be reduced up to 50 percent 

by the Planning and Public 

Works Directors.  . 

Planning Director’s Decision 

NEWCASTLE *  Hearing Examiner 

PUYALLUP That the proposed activities will not jeopardize the continued 

existence of endangered, threatened, sensitive, or monitored 

species as listed by the federal government or State of 

Washington.

That the proposed activities will not cause significant 

degradation of ground water or surface water quality. 

That the proposed activities comply with all state, local and 

 Planning Director’s Decision 
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general laws, including those related to sediment control, 

pollution control, floodplain restrictions, and on-site 

wastewater disposal. 

REDMOND *  Hearing Examiner 

RICHLAND *  Deputy City Manager, 

Community and Development 

Services

SPOKANE *  Planning Director’s Decision 

STANWOOD The proposal will result in no net loss of critical area 

functions and values consistent with the best available 

science.

 Hearing Examiner 

STEILACOOM *  Hearing Examiner 

SUMAS Special circumstances and conditions exist which are 

peculiar to the land or lot, and which are not applicable to 

other lands or lots.  The granting of the exception requested 

will not confer on the applicant any special privilege that is 

denied to other lands, buildings or structures under similar 

circumstances. 

 City Council 

VANCOUVER The proposal mitigates for the loss of critical area functions 

to the greatest extent feasible and contributes to the Critical 

Areas Restoration Fund for any impacts that cannot be 

mitigated. 

 Hearing Examiner 

KITSAP *  Hearing Examiner 

KITTITAS The Planning Department shall refer to relevant legal 

authorities at all levels of government, including federal and 

state constitutions, federal and state statutes, federal and state 

administrative regulations, and judicial interpretations 

thereof.
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Part 20.30P Protected Area Development Exception 

20.30P,I f 0 Scope. 

This Part 20.30P establishes the procedures and cxiteria that the City will use in making a 
decision upon an application for a Protected Area Deveioprnent Exception or Small tot 
Protected Area Development Exception. (Od- 4978, 3-17-97, 5 4; Qrd,_ 3775, 5-26-87, $, 
221 

:A 
20.30P.115 Applicability. 

This part applies to each application to approve a use or development on a site Wich 
contains more than 90 percent protected area defined by LUC 20.25H.070 or protected 
area setback defined by LUC 20.25H.090. (Ord. 3775.5-26-87, § 22) 

20-30P.120 Purpose. 

A Protected Area Development Exception is a mechanism by which the City may approve 
limited use and disturbance of a protected area defined by LUC 20.25l-l.070 when no other 
use of the property constitutes a reasonable alternative. This approval also serves to 
modify the dimensional, standards of LUC 20.20.010 and the dimensional and 
densityhntensity standards of Part 20.25H LUC as necessary to accommodatk fHe 
appropriate level of use or development. ((3rd. 3775,s-26-87,s 22) 

20.30P.125 Who may apply. 

The property owner may apply for a Protected Area Development Exception. (Ord. 3775, .S- 
26-87, § 22) 

20.30P.130 Appiicabie procedure. 

A. Protected Area Development Exception. 

The City will process a Protected Area Development Exception through Process I, LUC 
20.35.100. et seq. -- 

6. Small Lot Protected Area Development Exception. 

A Small Lot Protected Area Development Exception applies to a lot of less than 30,000 
gross square feet or a lot for single-family development and will be processed through 
Process 11, LUC 20-35.200 et seq. {,Ord. 4979, 3-17-97, 5 5; Ord. 4302, 11-18-91, $16; 
Ord. 3775,5-26-87, 5 22) 

- 20.30P.140 Decision criteria. 
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The City may approve or approve with modifications an application for a Protected Area 
Development Exception if: 

A. Limiting use of the properly to those uses provided in LUC 20.,25H.OBO.B is not 
reasonable given the physical characteristics of the property, its location and 
gurrounding development potential; and 

0. The Protected Area Exception is the minimum necessary to fulfill the purpose of this 
part; and 

D. The proposal is compatible in design, scale and use with other development or potential 
development in the immediate vicinity of the subject property in the same zone and with 
similar site constraints; and I . .  

E. The proposal utilizes to the maximum extent possible the best available construction, 
design and development techniques which result in the least impact on the protected 
area; and 

F. The proposal incorporates the performance standards of LUC 2Or25.H.,3l,O to the 
maximum extent possible; and 

G. The proposal complies with other applicable requirements of this Code. (Ord. 5481, 10- 
2043. § 13; Ord. 37-75, 5-26-87, 5 22) 

2030P.145 Limitation on authority. 

The City may not grant a Protected Area Development Exception to: 

A. The provisions of LUC 2.&1-QQ$.440 establishing the allowable uses in each land use 
district; or 

B. The provisions of Chapter 20&30 and 20.35 LUC or any other procedural or 
administrative provision of the Land Use Code; or 

C. Any provision af the Land Use Code within the primary approval jurisdiction of another 
decisionmaker as established by the Bellevue City Code; or 

D. Any provision of the Land Use Code which, by the terms of that Code, is not subject to 
a variance. (!2~!:.377, 5-26-87, § 22) 

20.30P.150 Time limitation. 

A Protected Area Development Exception automaticatly expires and is void if the applicant 
fails to file for a Building Permit or other necessary development permit within one year of 
the effective date of the Exception unless: 

A. The applicant has received an extension for the Exception pursuant to LUC 
20.30P7?55; or 
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B. The Exception approval provides for a greater time period. (Ord. 3775,5-26-87, 5 22) 

20.30P.155 Extension. 

A. The Director of Planning and Community Development may extend a Protected Area 
Development Exception, not to exceed one year, if: 

I. Unforeseen circumstances or conditions necessitate the extension of the Exception; 
and 

2. Termination of the Exception would result in unreasonabIe hardship to the applicant; 
and the applicant is not responsible for the delay; and 

3. The extension of the Exception will not cause substantial detriment to existing uses 
or sensitive areas in the immediate vicinity of the subject property. 

6. The Director of Planning and Community Development may grant no more than one 
extension. (Ord,497-8, 3-1 7-97, § 7; Qrd. 3775, 5-26-87, 5 22) 

20,303,160 Assurance device. 

In appropriate circumstances, the City may require a reasonable performance or 
maintenance assurance device in conformance with LUC _??,049_C! to assure compliance 
with the provisions of the Land Use Code and the Exception as approved. (Ord,3775, 5- 
26-87, § 22) 
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RCW). The application shall be processed u* the Type 1 review process pursuant to 
BMC 19.65. 

C. Public agemy and urility exception review criteria. The Dnctor's decision shall be based 
on the following criteria:. 

i. There is no other practical or feasible alternative to the proposed development with 
less impact on the nibicai urea; and 

ii- The proposal minimizes the impact on mXtaIarem, and 

iii. The application of this chapter would unreasonably restdct the ability to provide 
utility services to the public, and 

iv. The proposal meets the decision criteria in BMC 19.40.100. 

4. Reasonable use exception. 

A. If the application of this chapter would deny all nusonabh urc of the property, the u p p l h t  
may apply for a Reasonable Use Exception. All resuitements of this chapter apply, except 
as specikally waived as part of the decision on the excepaon. 

B. Limitations. Reasonable use exceptions are not authorized for changes in density 
limitations, permitted useJ or activities in m'tiralareus or their required b@r& expcpanding a use 
otherwise prohibited, and shaU not be used to achieve the maximum density dowed without 
the existence of nitid areus. 

C. Exception request and review process. An application for a reasonable use exception 
s h d  be made to the city and shall include a m'ricaluna study, kJuding &%ation plan, if 
necessary; and any other related projcct documents, such as special studies, and 
eavironmentd documents prepared pursuant m the State Environmental Policy Act 
(Chaprer 43.21C RCW). The application shall be processed using the Type 1 review process 
pursuant to BMC 19.65. 

D. Reasonable use exception review criteria. The Dinctor'r decision shall be based on the 
following cdteda: 

i. The application of this chapter would deny all  nmonubh wre of the property; 

ii. There is no other rearonabb we with less impact on the mm~icu/ma; 

iii. The proposed development does not pose an unreasonable threat to thc public 
health, safety or welfare on 01 off the development proposal ~ i f i  and is consistent with 
the general purposes of this chapter and the public interest; and 

iv. Any alteratins permitted to the m2itaIarea shall'be the minimum necessaty to allow 
for nmonable xfe of the propeq. 

, 

v. Thc proposal meets the decision criteria in BMC 19.40.100. [Ord. 376 1,20031 

Chapter 19.40-Critical Areas 
Ord. 394. Exhibit A 

City of Burien, Washington 
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19.40.100 Review criteria. 

1. Any alitcmfiun to a IriiccJarsa or its required bnfir, unless othetwise provided Eot in this Chapter, 
shall be reviewed and approved, approved with conditions, or denied based on the proposal's 
ability to compIy with all of the foIIowiog criteria: 

A. The proposal limits the impact on criiiullatrar, 

B. The proposd does not pose an unreasonabIe h e a t  to the public health, safety, or 
welfare on or off the i i e ;  

C. The proposal i s  consistent with the general purposes ofthis Chapter and the public 
interest; 

D. Any albcraiun~ pmnitted to the nitica1urea or its required bgfler are mitigated in 
accordance with the critical area study; and 

E. The pxoposd protects the h'riuzlarea functions and value consistent with the be~tavoihbk 

2. The city may condition the proposed activity as necessary to mitigate impacts to &tica/ona~ 
and to confom to the standards required by this Chapter. IOrd. 376 5 1,20031 

CRITICAL AREA STUDY 
! 

19,40.f 10 Critical area study - waiver. 

The Dinctur s h d  waive the requirement for a critical area study if- 

1. There will be no uitcraiion of the mticalarsa or bafer, and 

2. The development proposal will not impact the rriccdarcaifl a manner contrary to the purpose, 
intent, and re9.&em&ts of this Chapter; and 

3. The proposal is consistent with other City of ~ u h e n  applicable regulations and standards. 
[Ord. 376 5 1,2003], or 

19AO.MO Critical area study requirements. 

1. General. The critical area study shall be fmded by the appkcmt and shall be prepared ia 
accordance with procedures established by the Dinchr. If appropriate professional expertise does 
not exist on City staff, the Director may retain experts at the appkcantp expense to review critical 
area studies submitted by the apph'cant 
a ~ ~ k l t i o n  rneetinv. 

Chapter 19.40-Critical Areas 
Ord. 394. Exhibit A 

City of Burien. Washington 
Page 40-9 



Section 15.88.050 Reasonable use exception. 

Chapter 15.88 ENVIRONMENTALLY SENSITWE AREAS 

Page 1 of 1 

Section 4 5.88.050 Reasonable use exception. 

A. If the application of this Chapter would deny all reasonable use of the proper@, development 
may be allowed which is consistent with the general purposes of this ord,inance and the public interest. 

B. An application for a sensitive areas reasonable use exception shall be filed with the City of 
Carnation and shalt be heard by the Planning Board which shall seek legal advice from and consult 
with the City Attorney and shall issue a final decision. 

C. The Planning Board, in recommending approval of the reasonable use exception must 
determine that: 
I. Application of this Chapter would deny all reasonable use of the property; and, 
2. There is no other reasonable use with less impact on the sensitive area; and, 
3. The proposed development does not pose an unreasonable threat to the public health, safety 

or welfare on or off the development proposal site; and, 
4. Any alterations. permitted to these sensitive areas shall be the minimum necessary to allow for 

reasonable use of the property. 
D. Any authorized alteration of a sensitive area under this Chapter shall be subject to conditions 

established by the City and shall require mitigation under an approved mitigation plan. 



C i t y  of Cashmere 

critical area or ignore risk from natural hzizards. ~n~ inc identa l  damage to, or alteration of. a 
crilical area that is not a necessary outcome of the exempted activity shall be restored, 
rehabilitated or replaced at the responsible party's expense. 

A. . Normal maintenance or repair of existing legal buildings, struclures, roads or 
development, including damage by accident, fire or natural elements. N o m l  repair of 
buildings and structures involves restoring to a state comparable to the original 
condition, including the replacement of walls, fixtures and plumbing; provided that the 
value of work and materials in any helve-month period does not exceed twenty-five ' 

percent of the value of the structure prior to such work as determined by using the mast' 
recent ICBO construction tables, the repair does not expand the number of dwelling 
units in a residential building. the building or structure is not physically expanded, and, in 
the case of damaged buildings and structures, a complete application for repair is 
accepted by the City within six months of the event and repair is completed within the 
terms of the permit; 

B. Emergency construdion necessary to protect life or pmperty from immediate damage by 
the elements. An ememencv is an unanticiwted event oroccurrence which cases an 
imminent threat to health, safety, or ihe environment, and which requiks 
immedbte adion within a time too short to allow full compliance. Once the threat to the 
public health, safety, or the environment has dissipated, the construction underlaken as 
a result ofthe previous emergency shall then be subject to and brought into full 
com~liance wRh this title: 

C. ~ x i s i i n ~  agricuttural activities normal or necessary to general farming conducted 
according to industry-remgnized best management practices including the raising of 

. . crops or the grazing of livestock; . . 
D. The normal maintenance and repair of artificial drainage systems which does not 

involve the use of heavy equipment, and which does not require permit issuance from 
olher local, state or federal agencies. 

E. Site investigative work necessary for land use application submittals such as surveys, 
soil logs, percolation tests and o!her related activities. In every case, critical area 
impacts should be minimized and disturbed areas shatl be immediately restored; and 

F. Passive recreational activities, including, but not limited to: fishing, bird watching, hiking, 
hunting, boating, horseback riding, skiing, swimming, canoeing, and bicycling provided 
the activity does not alter the critical area or its buffer by changing existing topography, 
water conditions or water sources. 

A. The city may modify the requirements of this title in specific cases when necessary to 
allow reasonable use of an applicant's property. To quatie for such relief the applicant 
must demonstrate all of the following: 

. That no other reasonable use can be made of the property that will have a lesser 
.adverse impact on the critical area and adjoining and neighboring lands; 

2. That the proposed use does not pose a threat to the public health, safety or 
weffare; and 

3. That the amount of refief requested is the minimum necessary to allow 
reasonable use of h e  property. 

8. Arequest For a reasonable use exception shall be submitted to the city with the 
application materiays for the particular development proposal. The application shall be 
supplemented with an explanation as to howthe reasonable use exception criteria are 
satisfied. The city may require additions! information or studies to supplement the 
reasonabie uw exception request. 

C. A reasonable use exception shall be processed according to the provisions of the TitIe 
14 CMC governing limited administrative reviews. 

18.1 0 A050 Reference Maps and Inventories 

The distribution of critical areas within the City are described and displayed in reference 
mateHalsand on maps maintained by the City. These reference materials. in the most current 
form. are intended for general Information only and do not depict site-specific designations. 
They are intended to advise the City, applicants and other participants in the development 
permit review process that a critimI area may exist and that further study. review and 
consideration may be necessary. These reference materials shall include but are not limited to 
the following: 

A. Maps. 
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"Reasonable use" or "reasonable economic use" means a legal concept that has been articulated by federal 
and state courts in regulatoiy takings cases. 
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37.050 Exemptions, exceptions, modifications. 

Certain activities are exempt fiom the requirements of this chapter, while other activities which are 
regulated by this chapter may be granted specific exceptions or an administrative modification as provided in 
this chapter. This section Iists the activities which are exempt from the regulations of this chapter, the 
exceptions which may be granted to the requirements of this chapter, and the administrative modifications 
which can be granted to other requirements of this title of the city code. 

A. Exemptions. All activities which are exempted, excepted, or p t e d  modifications shall prevent, 
minimize and/or compensate fir impacts to environmentally sensitive areas to the maximum extent possible. 
Such activities which are exempted, excepted, or granted modifications shall not be exempt fiom other laws or 
permit requirements which may be applicable. The following are exemptions to the provisions of this chapter; 
however, the exemptions Iisted in this section may not be exempted f?om other state or federal regulations or 
permit requirements: 

1. Emergencies that threaten the public health, safeq and welfare, as verified by the city; 
2. Legally constructed structures in existence on the date the ordinance codified in this chapter becomes 

effective that do not meet the buffer requirements of this chapter may be remodeled, reconstructed or replaced 
provided that the new construction or related activity does not further encroach into an environmentally 
sensitive area. RemodeFing or reconstruction shall be subject to all other requirements of the zoning code; 

3. Existing and ongoing agriculture in agricultural zones in existence as of the date this chapter becomes 
effective; provided, however, at such time as the property ceases to be.used for agricultural activities, the 
property shall be brought into compIiance with the provisions of this chapter, 

4. Normal and routine maintenance of legally constructed inigation and drainage ditches, provided that 
this exemption shall not apply to any ditch& used by sahonids; 

5. Normal and routine maintenance of agricultural ponds, livestock watering ponds and fish ponds, 
provided that such activities shall not involve the conversion of any wetland or stream not used for such 
purposes on the date this chapter becomes effective; 

6. Entirely artificial structures intentionally constructed by humans fkom upIand areas for purposes of - 
stom water drainage or water quality conkol, or ornamental landscape ponds, which are not part of a 
mitigati~n pIan required by this chapter, 

7. Category 111 wetlands less than five hundred square feet in area having only one wetland class, which is 
not forested, and which is hydrologicaIly isolated; . 

8. Category IV wetlands less than eight thousand square feet in area; 
- 9. The following water, sewer, storm drainage, electric, natural gas, cable communications, and tekphone 

utility related activities, public street and public park maintenance activities when undertaken pursuant to best 
management practices to avoid impacts to environmentally sensitive areas: 

a. Nonnal and routine maintenance or repair of existing utility structures or right-of-way, 
b. Relocation of electric facilities, lines, equipment or appurtenances, not including substations, with an 

associated voltage of fifty-five thousand volts or less, when required andlor approved by the planning director, 
using the review process described in EMC Title & Local Project Review Procedures, 

c. Relocation of natural gas, cable communications, telephone facilities, lines, pipes, mains, equipment or 
appurtenances when requised andlor approved by the planning director, using the review process described in 
EMC Title 15, Local Project Review Procedures, 

d. Installation or conslruction in improved street rights-of-way and replacement, operation or alteration of 
all facilities listed in subsections A.9.b and A.9.c of thii section, 

e. Nonnal and routine maintenance of public streets, state highways, and public park facilities. 
Maintenance and repair does not include any modification that changes the character, scope, or size of the 
original structure, facility, or improved area nor does it include constmction of a maintenance road or the 
dumping of maintenance debris; 

10. Buffer management when approved by the planning director and all agencies with jurisdiction; 
1 I .  Forest practices on city-owned watershed property located in remote areas not contiguous to the Everett 

corporate boundaries, undertaken in accordance with the requirements of the State Department of Natural 
Resources. 

B. Reasonable Use Exception. Nothhg in this chapter is intended to precfude reasonable economic use o f  
property as set forth in this title. If the requirements of this chapter as appfied to a specific lot would deny all 
reasonable economic use of the lof development will be permitted if the applicant demonstrates all of the 
following to the satisfaction of the planning director: 

1. There is no other reasonable use or feasible alternative to the proposed development with less impact an 
the environmentally sensitive area; and 

2. The proposed development does not pose a threat to the public heakh, safety and welfare on or off of the 
subject lot; and 
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3. Any alterations permitted to the requirements of this chapter shdl be the minimum necessary to allow 
for reasonable use of the property; and 

4. The inability of the applicant to derive reasonable economic use of the property is not the resuIt oC 
actions by the applicant in subdividing the property or adjusting a boundary line, thereby creating the 
undevelopable condition after the effective date of this chapter; and 

5. The proposaf mitigates the impacts on lhe environmentally sensitive areas to the maximum extent 
possible- 

C. Reasonable Use Decision Process. Whenever an applicant for a development proposal submits a 
reasonable use proposat to the planning director, the proposal shall include the foHowing information which 
will be used to evaluate the criteria for reasonable use exception: . 

I .  A description of the areas of the lot which are either environmentally s~nsitive or within setbacks 
requited by this chapter; 

2. A description of the amount of the lot which is within setbacks required by other standards of the zoning 
code; 

3. An analysis of the minimum amount of development that would be considered "reasonable economic 
use" of the lot, including a narrative which includes a factual basis for this determination; 

4. An analysis of the impact that the amount of development described in subsection C.3 of this section 
would have on the environmentally sensitive areas; 

5 .  An analysis of whether any other reasonable use with less impact on tfie environmentally sensitive areas 
and buffers is possible. This must also include an analysis of whether there is any practicable on-site 
alternative to the proposed development with less impact, including reduction in density, phasing of project 
implementation, change in timing of activities, revision of lot layout, a d o r  related site planning 
considerations that would alf~w a reasonable economic use with less adverse impacts to the environmentally 
sensitive areas and buffers; 

6. A design of the proposal so that the amount of development proposed as "reasonable economic use" will 
have the least impact practicable on tbe environmentqlly sensitive areas; 

7. An analysis of h e  modifications needed to the standards of this chapter to accommodate the proposed 
development; 

8. A description of any modifications needed to the required front, side and rear setbacks; building height; 
and landscape widths to provide for a reasonable use while providing protection to the environmentally 
sensitive areas; 

9. Such other information as the planning director determines is reasonably necessary to evaluate the issue 
of rewonable economic use as it relates to the proposed development. 

D. Reasonable Use Administrative Modification. If, in order to provide reasonable economic use, the 
standards of this title need to be modified, the pIanning director is authorized to grant an administrative 
modification to the standards of this title in accordance with the following: 

1. If a reasonable economic use of a lot cannot exist without ~nodification of the required front, side maor 
rear setbacks, building height, and/or landscape widths, the planning director is authorized to administratively 
modify such standards only to the extent necessary to provide for a reasonable economic use of the lot while 
still providing protection to the environmentaily sensitive areas; 

2. If a reasonable economic use of a lot cannot exist without a reduction of the buffers of the 
environmentally sensitive areas, the planning director is authorized to administratively permit a reduction in 
the buffers only to the extent necessary to provide for a reasonable use of the lot, provided there i s  adequate 
mitigation provided for any reduction in the buffer. This approach shalI be preferred in circumstances where 
the environmentally sensitive areas have already been degraded or imputed by activities occurring prior to the 
effective date of this chapter, and enhmcement/restoration of the degraded environmentally sensitive area can 
reasonably be expected to be accomplished; or 

3.  I f  a reasonable economic use of a lot cannot exist by means of either subsection D.1 or D.2 of this 
section, then the planning director is authorized, using the review process desc~ibed in EMC Title U, Local 
Project Review Procedures, to administratively grant a transfer of development rights in addition to subsection 
D.1 or D.2 of this section, or in lieu of hem. For purposes of this secticm, "transfer of development rights 
(TI)R)?' means that the city severs the development rights from the fee interest and permits the owner of the 
resiricted property to either transfer an authorized portion of the development rights in that property to another 
lot owned by the restricted party in accordance with the following provisions, or permits the owner of the 
restricted property to sell an authorized portion of the rights to owners of land who can use the authorized 
development rights in accordance with the folbwing: 

a. R-S, R-1 and R-2 Zones. The number of dwelling units allowed under a reasonable use determination 
for any residential development may be transferred to an R-S, R-1 or R-2 zone; provided, that the number of 
dwelling units allowed to be transferred to the receiving site shall not exceed the lesser of: 

i. The number of dwelling units which the planning director detwmines to be the minimum necessary to 

http:llsearch.rm.sc.org/mt/gateway .dlVevrtrndeveretl !?.html?Hernplates$fn=evrtdoc- fram... 1 11812005 
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allow for reasonable economic use of the restricted property, or 
ii. Twenty percent more dwelling units than would be permitted on the receivhg site without the transfer of 

development rights. 
In approving a transfer of development rights to the receiving site in the R-S, R-I, or R-2 zone, the 

planning director shall have the authority to allow for a reduction ofthe minimum lot area allowed by the mne 
in which the ~eceiving sitti is located by not more than twenty percent. All such lots shall have a minimum lot 
width of f i f t y  feet. AH dwelling units on such lots shall be single-family dwellings. 

b. R-1(A) and R-2(A) Zones. The amount of development transferred to the receiving lot shall not result in 
a development density which exceeds the maximum permitted in the use zone of the receiving Iot without the 
transferred development by more than twenty-five percent. A11 other requirements of the use zone in which the 
receiving lot is located shall apply to the transferred development. 

c. Multiple-Family Zones. The amount of development transferred to the receiving lot shalt be Limited only 
by all otherrequirements of this titIe appiicable to the use zone in which the receiving lot is located (building 
height, off-stseet parking, setbacks, multiplefamily development standards, etc.), excluding maximum 
permitted density- 

d. Commercial and Industrial Zones. The amount of development transferred to the receiving iot shall not 
exceed that which can be'accommodated by allowing an increase of permitted height on the receiving lot of 
not more than fifteen feet. A11 other requirements of the use zone in which the receiving lot is located shall be 

- 

applicabIe to the transferred development. 
E. Public Utility and Infrastnlc~re Exception. If the application of this section would prohibit a 

development proposal by a public agency or public utility to construct utility lines for the conveyance of 
water, sewage, storm drainage, natural gas, or telecommunications; or the conslructim of coilector or arterial 
streetq apd highways, the agency or utility may request an exception pursuant to this subsection. Such a 
request'shall'be reviewed by the hearing examiner using the review process descnied in EMC Title 15, Local 
Project Review Procedures. The hearing examher may approve, or approve with modifications such a request 
only when the following findings are made: 

1. There is no other practicable alternative to the proposed development with less impact on the 
environmentally sensitive area; and 

2.The mitigates the impacts on the environmentally sensitive areas to the maximum extent 
possible; and 

3. The proposal does not impact a significant fish or wildlife habitat awi. 
F. Prohibition on V a r i a n c e e e r  Exceptions Permitted by this Chapter. The variance procedures 

described in Section 41.130 of this title shalI not apply to the standards of this chapter. The following 
subsections permit alteration or modification of the requirements of this chapter for protection of 
enviromentaIly sensitive areas: 

1. Subsection 8 for.madification of standards for geologically hazardous areas; 
2. Subsections 10 and 1 1 for modification of standards for wetlands and their required buffers; 
3. Subsection 14 for modification of standards for streams and their required buffers. (Ord. 2538-0 i $6 44, 

45,46,2001; Ord. 1838-91 § 5,  1991.) 



b. Geologic data pertinent to well logs or 
boring$ used to identify information; 

c. Ambient ground water quality; 
d. Ground water elevation; 
e. Depth to perched water table, includ- 

ing mapped iocation; 
f. Recharge potential of facility site, 

respective to permeability and transmissivity; 
g. Ground water flow vector and gradi- 

ent; 
h. Currently available data on welk, and 

any springs located within 1,000 feet of the faciIity 
site; 

i. Surface water Iocation and  charge 
potential; 

j. Water supply .source for the facility; 
k Analysis and discussion of the effeca 

of the proposed project on the ground water 
resource; 

. . . 1. Proposed sampling schedules; 
m. Any additional information that may 

be required or requested by the Pierce County envi- 
ronmental health department. 

3. Review of Geohydrologic Assessment. A 
geohydrologic assessment prepared under this sec- 
tion shall be submitted to the Pierce County depart- 
ment of environmental health for review and 
conunent. Comments received by the department 
of health within 60 days of submittal of the assess- 
ment shall be considered by 'the city in the 
approval, conditional approval or denial of a 
project. 

4. Findings for Consideration of ApprovaI. 
A hydrogeologic assessment must cleariy demon- 
strate that the proposed use does not present a 
threat of contamination to the aquifer system; or 
provides a conclusive demonstration that appfica- 
tion of new or improved technology will result in 
no peater threat to the ground water resource than 
the current undeveloped condition of the site. Suc- 
cessfut demonstration of these fmdings warrants 
approval under this section. (Ord. 6 19 § I ,  1992). 

18.12.110 Reasonable use exceptions. 
If the application of this chapter would preclude 

all reasonable use of a site, development may be 
permitted, consistent with the general purposes and 
intent of this chapter. 

A. Information Required. An application' for a 
reasonable use exception shall be in writing to the 
depattment director and shall include the following 
information: 

1. A description of the area of the site which 
is within a critical resource area or within the set- 
backs or buffers as required under this title; 

2. The area of the site which is regulated 
undet the respective setbacks (minimum yards) 
and maximum impervious coverage of the zoning 
code (GHMC TitIe 17); 

3. An analysis of the impact that the amount 
of development proposed would have on the criti- 
cal area as defined under this title; 

4. An analysis of whether any other reason- 
able use with less impact on the critical area and 
buffer area, as  required, is possible; 

5. A design of the project as proposed as a 
reasonable use so that the development will have 
rhe least practicable impact on the critical area; 

6. A description and analysis of the modifi- 
cation requested of the minimum requirements of 
this title to accommodate the proposed develop-- 
ment; 

7. Such other information as may be 
required by the d e m e n t  which is reasonable and 
necessary to evaluate the reasonable use respective 
to the proposed development. 

B. Findings for Approval of Reasonable Use 
Exception. Tf an applicant successfidly demon- 
sirates that the requirements of this title would 
deny all reasonable use of a site, development may 
be pemifted The department director shall make 
written findings as follows: 

I. There is no feasible alternative to the pro- 
posed development which has less impact on the 
critical area; 

2. The proposed development does not 
present a threat to the public health, safety or wel- 
fsre, 

3. Any modi6cation of the requirements of 
this title shall be the minimum necessary to aliow 
for the reasonable use of the property; 

4. The inability of the applicant to derive a 
reasonable use of the property is not the result of 
actions by b e  applicant which resulted in the cre- 
ation of the undevelopable condition after the 
effective date of this title; 

5.  The proposal mitigates the impacts to the 
critical area to the maximum extent practicable, 
while maintaining the reasonable use of the site; 

6. That all other provisions of this chapter 
apply excepting that which is the rninirnurn neces- 
sary to allow for the reasonable use of the site or 
property- 

The director may impose any reasonable condi- 
tions on the granting of the reasonable use excep- 
tion, consistent with the minimum requirements of 
this chapter. 

C. Notification of Decision. A decision by the 
director under this section shall be provided, in 
writing, to the applicant and a11 property owners 
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adjacent to or abutting the site. The applicant shall 
be responsible for providing a current listing of all 
adjacent property owners along with application 
for a reasonabte use exception. 

D. Appeal of Director's Decision. The decision 
of the director may be appealed in accordance with 
the procedures established under GHMC Title 19. 
E. Limits of Applying Reasonable Use Excep- 

tion. A reasonable use exception shall only be con- 
sidexed in those situations where a reasonable usc 
would be prohibited under this title. A n  applicant 
who seeks an exception from the minimum 
~equiremenfs of this title shall request a variance 
under the provisions of this title. 
F. Time Limitation. A reasonable use exception 

sbafl be valid for a period of two years, unless an 
extension is granted by the department at least 30 
days prior to the expiration date. Any extension 
granted shall be on a one-time basis and shall be 
valid for a period not to exceed one year. The time 
K i t  is void if the ap~licant fails to procure the 
necessary development permit within the time 
allotted. The department may grant a time exten- 
sion if: 

1. Unforeseen circumstances or conditions 
necessitate the extension of the development 
exception; and 

2. Termination of the development excep- 
tion would result in unreasonable hardship to the 
applicant, and the applicant is not responsible for 
the delay; and 

3. The extension of the development excep- 
tion will not cause adverse impacts to environmen- 
tally sensitive areas. (Ord. 727 4 4,1996; Ord. 619 
$ 1, 1992). 

f8.12.X20 Maintenance of existing structures 
and developments. 

Structures and developments lawfully existing 
prior to the adoption of this section shall be albwed 
to be maintained and repaired without any ad&- 
tional review procedures under this title; provided,. 
that the maintenance or repair activity itself re- 
mains consistent with the provisions of this chapter 
and does not increase its nonconformity of such 
structures or development. Additionally, such con- 
struction activity shall .not prove harmful to adja- 
cent properties. Maintenance consists of usual 
actions necessary to prevent a decline, lapse or ces- 
sation fiom a lawklly estabIished condition. Re- 
pair consists of the restoration of a development 
comparable to its original condition within two 
years of sustaining damage or partial destruction. 
Maintenance and repair shall include damage in- 
curred as a resdt of accident, fire or the elements. 

Total replacement of a structure or development 
which is not common practice does not constitute 
repair. In addition to the requirements of this sec- 
tion, the requirements of Chapter 17.68 G W C  
(Non~onformities) shall apply. (Ord. 619 $ 1,' 
1992). 

1%. 12,130 Exemptions from development 
standards. 

Certain activities and uses may be of such 
impact and character or of such dependency to h e  
maintenance and welfare of a lawfully permitted 
use that the requirements of this title shall not apply 
and may be waived at the discretion of the depart- 
ment. Notwithstanding the requirements of Title 
17 GHMC, the following uses and activities are 
exempt fiom the requirements of this chapter: 

A. Minimum actions necessary to protect life or 
prop* in an emergency situation. Qualification 
as an emergency shall be based upon the factual 
occurrence of imminent threat or danger; 

B. Public and private pedestrian kails which 
consist of a pervious surface not exceeding four 
feet in width; 

C. Science research and educational facilities, 
including archaeological sites. and attendant exca- 
vation, which do not require the construction of 
permanent struchlres or roads for vehicle access; 

D. Subsurface drilling for geologic expbration 
associated with a proposed development which is 
not exempt from the requirements of this title; 
E. The placement of s i p s  consistent with 

Chapter 17-30 GHMC. (Ord. 619 4 1, 1992). 

18.12.140 Variances from the minimum 
. . . requirements. 

A. Variance applications shall be considered by 
the city according to variance procedures described 
in Chapter 17.66 GHMC and shall be processed as 
a Type IU application under the pennit processing 
procedures of GHMC Title 19. The required show- 
ings for a variance shall be according to this sec- 
tion. 

B. The examiner shall have the authority to 
p n t  a variance from the provisions of this chapter, 
including variance for buffer widths, when, in the 
opinion of the examiner, the conditions as set forth 
in this section have been found to exist. ln such 
cases a variance may be granted which is in har- 
mony with the general purpose and intent of  this 
chapter. 

I .  Required Showings for a Variance. 
Before any variance may be gtanted, it shalI be 
shown: 

18-33 (Revised 10196) 



(2) An application for a public agency and utility exception shall be made to the City and shall 
include a critical area identification form; critical area report and mitigation plan, if necessary; 
and any other pertinent project documents/studies. The Director shall prepare a determination 
approving, approving with conditions, or denying the request. This determination shall be based 
on review of the submitted information, a site inspection, and the proposal's ability to comply 
with all of the following criteria: 

(a) There is no other practical alternative to the proposed development with less impact on 
critical areas and ail reasonable measures have been taken to minimize impacts to critical areas; 

(b) The application of this chapter would unreasonably restrict the ability to provide street or 
utility services to the public; 

(c) The proposal does not pose a significant threat to the public hkalth, safety, or welfare on or 
off the site; and 

(d) The proposal includes measures to compensate for impacts to critical area function and 
values consistent with the requirements of this chapter. 

18.06.430 Reasonable use permitted 

(1)  A variance to the provisions of this chapter may be considered by the Planning Commission 
if application of this chapter would deny all reasonable use of the subject property and upon a 
showing by the applicant of all the following elements: 

(a) The proposed-activity will result in minimal alteration of existing contours, vegetation, fish 
and wildlife resources, hydrologica1 conditions, and geologic conditions and will have a minimal 
effect on critical area functions; 

(b) The proposed activity will not jeopardize the continued existence of endangered, threatened, 
sensitive, or monitored species as listed by the federal or state government; 

(c) The proposed activity will not cause material degradation of habitat, ground water or surface 
water quality; 

(d) The proposed activity will comply with all locai, state, and general laws, including those 
related to environmental protection, sediment control, pollution control, floodplain restrictions, 
and on-site wastewater disposal; 

(e) There will be no damage to public or private property and no threat to the health or safety of 
people on or off the site; and . 

Mill Creek Municipal Code Updale Title 18.06 
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(f) The inability to derive reasonable economic use of the property is not the result of actions by 
the applicant in segregating or dividing the property and/or creating or adding to the 
undevelopabIe condition. 

18.06.440 Exception for minor new developments in buffers 

(1) Remodels and additions to an existing, legally established structure or impervious area that 
currenlty encroaches on a critical area buffer shall be exempt from compliance with regulations 
in this chapter provided that all of the following criteria are met to the Director's satisfaction: 

(a) The proposed development is a minor development and is consistent with the existing use of 
the site; 

(b) The impacts on critical area functions and values are avoided and minimized to the maximum 
extent possible consistent with this chapter; 

(c) The affected area is located at least twenty (20) feet born fhe critical area boundary; 

(d) The minor development does not intensifL the use or cause the existing structurelimpervious 
surface to encroach any closer to the critical area; 

(e) There are no changes in slope stability or drainage; and 

(f) The minor development does not increase the affected site structuraYimpervious surface 
footprint by more than twenty five percent <25%)). 

(2) This exception shall not be allowed more than once for any individual site unIess a variance 
for reasonable use is granted pursuant to MCMC Section 18.06.430. 

Article V Critical Area Reporting Requirements and Permit Process 

18.06.5 10 Pre-applicat-ion conference 

All applicants are encouraged to meet with the department prior to submitting an application 
subject to this chapter. The purpose of this meeting shall be to discuss the City's critical area 
standards and procedures; to review any conceptual site plans prepared by the applicant; to 
discuss appropriate investigative techniques and methods; and to identify potential impacts and 
mitigation measures. Such conference shall be for the convenience of the applicant and any 
recommendations shall not be binding on the applicant or the City. 

18.06.520 Critical area identification form; initial determination 

(I)  Prior to the City's consideration of any proposed activity not found to be exempt under 
MCMC 18-06.410, the applicant shall submit to the department a completed critical area 

MilI Creek Municipal Code U p h i e  Title 18.06 
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a. The applicant has considered all reasonably possible construction techniques based on 
avaiIable technology that a e  feasible for the proposed project and eliminated any that 
would resdt in unreasonable risk of impact to the critical area; and 

b. The applicant has considered all available sites and alignments within the range of 
potential sites and alignments. that meet the project purpose and for which operating 
rights are available. 

2. The proposal minimizes and mitigates unavoidable impacts to critical areas andlor critical 
areas buffers. 

C. 4Reasonable Use,. If the application of this Chapter would deny all +reasonable use, of the 
property, the applicant may apply for an exception pursuant to this section. After holding a 
public hearing pwsuant to XMC XX.XX.XXX (Hearing Examiner review and approval), the 
hearing examiner may approve the exception if the hearing examiner finds that: 
1. This Chapter wouId otherwise deny all qreasonabk use, of the property; 

2. There is no other 4 r e ~ ~ s ~ n a b l e  usek consistent with the underlying zoning of the property that 
has less adverse impact on the critical area and/or associated buffer; 

3. The proposed development does not pose an unreasonable threat to the public health, safety or 
welfare on or off the property; 

4. Any alteration is the minimum necessary to allow for dreasonable use, of the property; 

5. The inability of the applicant to derive 4reasonable use, of the property is not the result of 
actions by the applicant after the effective date of this chapter or its predecessor; and 

6. The applicant may only apply for a 4reasonabIee_useb exception under this subsection if the 
requested exception provides relief not otherwise available from a variance approval. 

D. Variance. Where avoidance of the impact in wetlands, streams, fish and wildlife habitat and criticai 
aquifer recharge areas is not possible, a variance shall be obtained to permit the impact. 
Variances will be granted on the basis of a finding of consistency with dl the criteria listed 
below. The hearing examiner shall not consider the fact the property may be utilized more 
profitably. 
1 .  The variance shall not constitute a grant of special privilege inconsistent with the limitation on 

use of other properties similariy af5ected by the code provision for which a variance is 
requested; 

2. That such variance is necessary, because of special circumstances and/or conditions relating to 
the size, shape, topography, sensitive areas, location, or surroundings of the subject 
property, to provide it with those relative rights and privileges permitted to other 
properties in the vicinity and in the zone in which the subject property is located. The 
phrase "relative rights and privileges" is to ensure that the property rights and privileges 
for the subject property are considered primarily in relation to current City Land-use 
regulations; 

3. That the special conditions and/or circumstances identified in subsection 2 of this section 
giving rise to the variance application do. not result from the actions of the applicant, 
property owner, or recent prior owner(s) of the subject property; 

4. That the granting of the variance will not be materially detrimental. to the public welfare or 
injurious to the property, neighborhood, or improvements in the vicinity and zone in 
which subject property is situated; 
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17.52.025 Reasonable use provisions. 
A. The standards and. requirements of these critical areas regulations are not intended, and shaIl not be constnted or 
applied in a manner to deny all ))reasonable 4 h s e  4 l  of private property. Ifthe applicant demonstrates to the satisfaction of 
the planning director or his or her designee that strict application of these standards would deny all hasonable 4 h s e  f( of 

: a property, development may be permitted subject to appropriate conditions. A hasonabIe 44 ))use 44 Hexception 44 is 
intended as a "last resort" when no plan and/or mitigation can meet the requirements of this chapter and allow the applicant a 
basonable 44 viable b e  44 of his or her property. 
B. The applicant must demonswate to the planning director or his w her designee all of the following: 

I. That no heasonable 44 ))use 4 with less impact on the critical area andor the buffer is feasible and 
heasonable 44; 
2. There is no feasible and heasonabb 11 an-site alternative to the proposed activity or b e  44 that would 
allow Hreasonable 44 ))use 4 with less adverse impacts to the critical area andlor buffer. Feasible on-site 
alternatives shall include, but are not limited to: reduction in density or building size, phasing of project 
implementation, change in thing of activities, and revision of road or parcel layout or related site planning 
considerations; 
3. There axe no practical alternatives available to the applicant for development of the property. An alternative 
is practical if the property or site is available and the project is capable of being done after taking into consideration 
existing technology, inhsiructure, and logistics in light of the overall project purpose; 
4. The proposed activity or h e  44 will be mitigated to the maximum practical extent and result in the 
minimum feasible alteration or impairment of functional characteristics of the site, including contours, vegetation 
and habitat, groundwater, surface water, and hydrologic conditions and consideration has been given to best 

. .  . available science; 
5. There wit1 be no material damage to nearby public or private properly and no material h e a t  to the health or 
safcty of peopte on or off the property; 
6. The proposed activity or h e  44 complies with all local, state, and federal laws; and 
7. The inability to derive heasonable 4 ))use 4 i not the result of actions by the applicant in segregating or 
dividing the property and creating the undevelopabIe condition after March 23, 1992. 

C. ~ l l b w e d  Reductions for Single-Family, Residential ~ ~ e a s o n a b l e  HUse 4 Lots. As provided under state law and 
the guidelies of the Reparhnent of Trade and Economic Development, ))reasonable 4 ))use 44 permits shall allow the 
development of a mod& single-family residential home on a critical area lot- 

1. Building setbacks may be reduced by up to fifty percent where the applicant demonstrates to the city that* 
development cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 
2. Development on Hreasonable 44 h s e  44 lots shall leave at least seventy percent of the lot undisturbed to 
protect the critical areas. On small lots seven thousand five hundred square feet or less, a maximum building 
footprint of two thousand five hundred square feet would be allowed Additional impervious area for the driveway 

. will be permitted which provides the shortest and most direct access to the house with minimal encroachment or 
impact into the cfitical area or buffer. When determining if the access has minimum encroachment or impact on a 
csitiqal area the b e  44 of bridgesand open bottom culverts shall be considered minimal impact. Yard areas will be 
permitted only if they do not encroach into the critical area or buffer. 
3. Critical area regulations, buffers andlor setbacks may be reduced up to fifty percent by the planning director 
and public works director to allow development on ))reasonable 4d ))use 44 lots so long as the reduction resuits in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 
impacts to the critical area due to inadequate buffering, off-site buffer mitigation shall be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gulch, Picnic Point Gulch or some other availabIe site per an approved mitigation plan as required by the 
city's critical areas regulations. Payment of an in-lieu Fee may also be aUowed if and when the city establishes a 
program that compensates for critical. area impacts. Money generated by such a program would be set aside in a 
resewed account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetlands which m protected by the city's parks and open space zoning designation. 

D. Allowed Reductions for Multifamily, Commercial, and Industrial Lots. 
1 .  Building setbacks may be reduced by up to fifty percent where the applicant demonstrates to the city that the 
development cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 

2. The number of required parking stalls may be reduced by up to forty percent if the applicant can demonstrate 
hat the reduction would not negatively affect the business or create spillover parking onto city streets. 

3. Critical area regulations, buffers, andor setbacks may be reduced up to fifty percent by the planning director 
and public works diVXt0r to allow development on beasonable 44 ))use 44 lots so long as the reduction results in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 
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impacts to the critical area due to inadequate buffering, off-site buffer mitigation shall be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gdch, Picnic Point Gulch or some other available site per an approved mitigation plan as required by the 
city's critical areas regulations. Payment of an in-lieu fee may also be allowed if and when the city establishes a 
program that compensates for critical area impacts. Money generakd by such a program would be set aside in a 
reserved account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetIands which are protected by the city's parks and open space zoning designation. 

E. If upon application of tbe wetland mitigation and buffer reduction options contained in Chapters 17.52A through 
17.52D, and heasonable 4 provisions contained herein, a development cannot be built without further intrusion into the 
critical area or buffer, then the applicant can pursue a variance under Chapter 17.M, Conditional Uses and Variances. 
F. Subdivisions of heasonable '44 ))use 44 lots will not be allowed unless there k sufficient area to constnrct all 
buildings, driveways, drainage facilities, landscaping, and yards areas without intruding on the criticaI area, buffer, or 
setback (Or& 11 12 5 3,2005) 



. 9. The proposal complies with use, area, lot dimension, landscaping and parking requirements df 
the RID12-5(S) wiling district: 

Regulation 
Front setback 
(MMC 17-20) 
.Rear setback 

Requirement 1 Submitted 
25' 74' 

(MMC 17-20] 
Side seabacks 

10. This site contains critical areas, including steep slopes than forty (40) percent and a Type 
H wetland is .found along a portion of the northern third of the lot .(Ord. 9804 Steep slopes 
require a twenty-five (25 )  foot setback and Type I1 wetlands require a fiRy (50) fmt buffer. [Fall 

.. 
associated setback and buffers are applied there will be no viable building envelope; therefore, 
site development is.,subj&t to reasonable .use provisions. . . . . 

1 1 .. Following the Wettan& Savig,, P.rqvisi,gns (Reasonable Use) 17.52b. t 80, this project meets 

5' 

WMC 17.20) I 
Lot  Coverage 30% 

reasonable use criteria ai shown below: F l u V t ~ r ~ o  . 
1 That no reasonable use with less impact 1 A single-Etmily residence is a reasonable use of this lot. There 1 

113' 

5' 
6' - south 

10.4 % 

1 on the wetland and the-bdffer is feasible I are n& feasible Alternate options far site development due ti, the ( 

15'-north. 

: ( proposed, consideiiqg poksible changes ( driveway Iayouts, however feasible akematives were limited by \ 

. , 

and reasonable. 
That there is no feasible-and reasonable 
on-site alternative to the activities 

- - . -  
lot's steep topography and wetland, 

The appIkants provided alternate designs and  house plan 
layouts. Additionally, the applicants proposed different . 

I I conditioned, will result !&.the rnipjtnw wetland buffer at this site. The applicants are providing lim'!red 
possible impacts to wetidrids and ' ' . on-site mitigation measures. Follo y irig, ,MMC 17.5213.13'0,. the 

in site layout, reductions in:density and the steep grade of  on-site slopes. 

- 1 have beeil implemented cir assured. 1 impacts based on thk Critical Areas Reportand Enhancement ) 

. . buKers. 

All reasonable mitigation measures 

That theproposed activitip, as 

economic uses is not thq result of the 
applicant's &idk. 

There is no way to minimize impacts to the wetland and. . 

applicants will provide oEf-site compensatory mitigation to " '. 

' offset the impacts to wetland fitnction. 

This pmjecl.wil1 implement mitigation measures to minimize . 

That the inabili-ty to derive reasonable 

12. Following MMC 17.52B.110, the appLicant submitted alternate house and site designs for . . 

review. ~ u e , t o  the location of the wetland, impacts to the wetiand were unavoidable. 
13. Foltowing MMC 17.52B. 130, the applicants provided a'n off-site mitigation plan to campensate 

for wdand impacts- The City approved off-site mitigation for the Type IV wetlarid at 92& 
Street Park on April 4,2005. The applicantys proposal includes buffer enhancements at a ratio of 
3: 1 toimprove habitat functions at the approved site. 

. 

Plan, preparedby Talasaea Causultants, 3nc. on April 4,2005. 
The project location is on an existing undeveloped vacant lot. 



City of Newcastle 

implement this chapter and to prepare and require the use of such forms as are 
necessary to its administration. 

18.24.050 Complete exemptions. 
The following are exempt from the provisions of this chapter and any 

administrative rules promulgated thereunder: 
A. Alterations in response to emergencies which threaten the public health, 

safety and welfare or which pose an imminent risk of damage to private property 
as long as any alteration undertaken pursuant to this subsection is reported to 
the city immediately. The director shall confirm that an emergency exists and 
determine what, if any, mitigation shall be required fa protect the health, safety, 
welfare and environment and to repair any resource damage; 

B. Agricultural activities in existence before the date of incorporation, as 
follows: 

1. Mowing of hay, grass or grain crops; 
2. Tilling, dicing, planting, seeding, harvesting and related activities far 

. . . pasture, 'food crops, grass seed or sod if such activities do not take place on 
steep dopes; 

3. Normal and routine maintenance of existing irrigation and drainage 
ditches,not used by salmonids; and 

4. Normal and routine maintenance of farm ponds, fish ponds, manure 
lagoons and livestock watering ponds; 
C. Public water, electric and natural gas distribution, public sewer collection, 

cable communications, telephone utility and related activities undertaken 
pursuant to city-approved best management practices, as follows: 

I. Normal and routine maintenance or repair of existing utility structures or 
rights-of-way; 

2. Relocation of electric facifties, lines, equipment or appurtenances, not 
including substations, with an associated voltage of 55,000 volts or less, only 
when required by a local governmental agency which approves the new location 
of the facilities; 

3. Replacement, operation, repair, modification or installation or construction 
in an improved public road right-of-way of all electric facilities, lines, equipment or 
appurtenances, not including substations, with an associated voltage of 55,000 
volts or less when such facilities are located within an improved public road right- 
of-way or the city authorized private roadway; 

4. Relocation of public sewer local collection, public water locat distribution, 
natural gas, cable communication or telephone facilities, lines, pipes, mains, 
equipment or appurtenances, only when required by a local governmental 
agency which approves the new location of the facilities; and 

5. Replacement, operation, repair, modification, installation or construction 
of public sewer local collection, public water local distribution, natural gas, cable 
communication or telephone facilities, lines, pipes, mains, equipment or 
appurtenances when such facilities are located within an improved public right-of- 
way or the city authorized private roadway; 

1 1-22-05 City Council - Modified Alternative 3 
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B. The grazing of livestock is exempt from the provisions of his chapter and 
any administrative rules promulgated thereunder, except for the livestock 
restriction provisions and any animal density limitations established by law, if the 
grazing activity was in existence before the date of incorporation; 

C. A permit or approval sought as part of a development proposal for which 
multiple permits are required is exempt from the provisions of this chapter and 
any administrative rules promulgated thereunder, except for the notice on title 
provisions. NMC 18.24.1 70 through 18.24.180, if: 

I. The city previously reviewed all critical areas on the site; 
2. There is no material change in the development proposal since the prior 

review; 
3. There is no new information available which is important to any critical 

area review of the site or particular critical area; 
4. The permit or approval under which the prior review was conducted has 

not expired or, if no expiration date, no more than five years have lapsed since 
the issuance of that permit or approval; and 

5. Compliance with any standards or conditions placed upon the prior permit 
or approval has been achieved or secured. 

18.24.070 Exceptions. 
A If the application of this chapter would prohibit a development proposal by a 

public agency or public utility, the agency or utility may apply for an exception 
pursuant to this subsection upon payment of the fee established by resolution: 

I. The agency or utility shall apply to the department and shall make 
available to the department other related project documents such as permit 
applications to other agencies, special studies and SEPA documents. The 
department shall prepare a recommendation to the hearing examiner. 

2. The hearing examiner shall review the application and conduct a public 
hearing pursuant to the provisions of applicable city ordinances. The hearing 
examiner shalt make a recommendation to the city council based on the following 
criteria: . . 

a. There is no other practical alternative to the proposed development 
with less impact on the critical area; and 

b. The proposal minimizes the impact on critical areas. 
3. This exception shall not allow the use of the following critical areas for 

regional retentionldetention facilities except where there is a clear showing that 
the facility will protect public health and safety or repair damaged natural 
resources: 

a. Class -I streams or buffers; 
b. Category I wetlands or buffers with plant associations of infrequent 

occurrence; or 
c. Category I or II wetlands or buffers which provide critical or outstanding 

habitat for herons, raptors or state or federal designated endangered or 
threatened species unless clearly demonstrated by the applicant that there will 
be no impact on such, habitat. 

1 1-22-05 City Council - Modified Alternative 3 
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D. Maintenance, operation, repair or replacement of publicly improved 
roadways as long as any such alteration does not involve the expansion of 
roadways or related improvements into previously unimproved rights-of-way or 
portions of rights-of-way when such facilities are located within an improved 
public right-of-way or city authorized private roadway; 

E. Maintenance, operation or repair of publicly improved recreation areas as 
long as any such alteration does not involve the expansion of improvements into 
previously unimproved recreation areas; and 

F. Public agency development proposals only to the extent of any construction 
contract awarded before the date of incorporation; provided, that any law or 
regulation in effect at the time of such award shall apply to the proposal. 

G. Measures to control a fire or halt the spread of disease or damaging 
insects, provided that the removed vegetation shall be replaced in-kind or with 
similar native species within one (I) year pursuant to a restoration plan meeting 
the requirements of NMC 18.24.370. Replacement trees may be planted at a 
different nearby location within the critical area buffer if it cambe determined that 
planting in the same .location would create a new fire hazard or potentially 
damage the critical area. Replacement trees shall be species that are native and 
indigenous to the site and a minimum of one (I) inch in diameter-at-breast height 
(dbh) for deciduous treees and minimum of six (6) feet in height for evergreen 
trees as measured from the top of the root baII. 

18.24.060 Partial exemptions. 
A. The following are exempt from the provisions of this chapter and any 

administrative rules promulgated thereunder, except for the notice on title 
provisions, NMC 18.24.170 through 18.24.180, and the flood hazard area 
provisions, NMC 18.24.220 through 18.24.260: 

I. Structural modification of, addition to or replacement of structures, except 
single detached residences, in existence before the date of incorporation which 
do not meet the building setback or buffer requirements for wetlands, streams or 
steep slope hazard areas if the modification, addition, .replacement or related 
activity does not increase the existing footprint of the structure lying within the 
above-described building setback area, critical area or buffer; 

2. Structural modification of, addition to or replacement of single detached 
residences in existence before the date of incorporation which do not meet the 
building setback or buffer requirements for wetlands, streams or steep slope 
hazard areas if the modification, addition, replacement or related activity does not 
increase the existing footprint of the residence lying within the above-described 
buffer or building setback area by more than 1,000 square feet over that existing 
before the date of incorporation and no portion of the modification, addition or 
repIacement is located closer to the critical area or, if the existing residence is in 
the critical area, extends farther into the critical area; and 

3. Maintenance or repair of structures which do not meet the development 
standards of this chapter for landslide or seismic hazard areas if the maintenance 
or repair does not increase the footprint of the structure and there is no inmeased 
risk to life or property as a result of the proposed maintenance or repair; 

1 1-22-05 City Council - Modified Alternative 3 
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B. If the application of this chapter would deny all reasonable use of the 
property, the applicant .may apply for an exception pursuant to this subsection , 

upon payment of the fee established by resolution: 
1. The applicant shall apply to the department, and the department shall 

prepare a recommendation to the hearing examiner. The applicant may apply for 
a reasonable use exception without first having applied for a variance if the 
requested exception includes relief from standards for which a variance cannot 
be granted pursuant to the provisions of Chapter 18.44 NMC. 

2. The hearing examiner shall review the application in consultation with the 
city attorney and shall conduct a public hearing pursuant to the provisions of the 
applicable city ordinances. The hearing examiner shall make a recommendation 
to the city council based on the following criteria: 

a. The application of this chapter would deny all reasonable use of the 
property; and 

b. There is no other reasonable use with less impact on the critical area; 
and 

. . 
c.-The proposed development does not pose an unreasonable threat to 

the public health, safety or welfare an or off the development proposal site and is 
consistent with the general purposes of this chapter and the public interest; and 

d. Any alterations permitted to the critical area shall be the minimum 
necessary to allow for reasonable use of the property. 

3. Any authorized alteration of a critical area under this subsection shall be 
subject to conditions estabiished by the city council including, but not limited to, 
mitigation under an approved mitigation plan. - 

18.24.080 Critical area maps and inventories. 
The distribution of many environmentally critical areas in the city i,s'displayed 

on maps in the city's critical areas map folio. Many of the wetlands are 
inventoried and rated and that information is published in the King County or city 
wetlands inventory notebooks. Many flood hazard areas are mapped by the 
Federal Insurance Administration in a scientific and engineering report entitled. 
"The Flood Insurance Study for King County." If there is a conflict among the 
maps. inventory and site-specific features, the actual presence or absence of the . 
features defined in this title as critical areas shall govern. 

A8.24.085 Salmonid use - Rebuttal of presumption. 
The presumption in NMC 18.06.686 that a stream is used by salmonids may 

be rebutted by: 
A. Documenting a lawful blockage which prevents salmonids from entering a 

stream or portion thereof, and the stream has no known resident salmonids 
present; or 

B. Subject to the conditions of any Washington Department of Fish and Wildlife 
scientific sampling permit, sampling carried out by trapping or electrofishing the 
stream or other applicable water body during the high Row period' from January 
31st through March 31st which shows that salmonids are not present. The 

11-22-05 City Council - Modified Alternative 3 
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- Title 21 ENVIRONMENT &LJ f i ~  ,(> Page 1 o f  1 

21.06.1410 Reasonable use. 

If an applicant demonstrates to the satisfaction of the director that application of these 
standards would deny all reasonable economic use of the property, development as 
conditioned shall be allowed if the applicant also demonstrates all of the following to the 
satisfaction of the director: 

(I )  That no reasonable use with less impact on the environmentaliy critical area and its 
buffer is possible; 

(2) That there is no feasible on-site alternative to the proposed activities, including 
, reduction in density, phasing of project implementation, change in timing of activities, 

revision of road and lot layout, andlor related site planning considerations, that would allow 
a reasonable economic use with less adverse impacts to environmentally criticd areas and 
associated buffers;. 

(3) That the proposed activities will result in minimum feasible alteration or impairment 
to the environmentally critical area's functional characteristics k d  its existing contours, 
vegetation, fish and wildlife resources, hydrological conditiofis, and geologic conditions; 

(4) That the disturbance of the environmentally critical area has been minimized by 
locating any necessary alteration in the environmentally critical area buffers to the extent 
possible; 

. ~ (5) That the proposed activities will not jeopardize the continued existence of 
endangered, threatened, sensitive, or monitored species as listed by the federal govenunent 
or the state of Washington; 

(6) That the proposed activities will not cause significant degradation of ground water or 
surface water quality; 

(7) That the proposed activities comply with all state, local and general laws, including 
those related to sediment control, pollution control, floodplain restrictions, and on-site 
wastewater disposal; 

(8) That there will be no damage to newby public or private property and no threat to the 
health or safety of people on ox off the property; and 

(9) That the inability to derive reasonable economic use of the property is not the result of 
actions by the applicant in segregating or dividing the property and creating the 
undevelopable condition after the effective date of this chapter. (Ord. 2324 9 2(14), 1992). 



(5) The granting of the variance mnstitutes an quitable application of the 

requirements of the land use regulations where strict adherence in a given 

situation would create unnoccssary hardship for the property owner; and 

(6) The variance is the minimum necessary to grant reIief to the applicant; and 

(7) The vaiiance does not relieve aa applicant from conditions established 

during prior permit review; and 

(8) All approved variances otherwise comply with the requirements of the 

Rsifmond Community Devetopment Guide, induding the Comprehensive 

Plan. 
. . . . . .. , 

6. Staff has ana1pd the criteria and the applicatien here at pages 15-17 oftbe 
. . . ,  , . 

~klmical ~o&nittce Report. ~~~1icantseek.s a variance from ihe' I8 fckt &b&k fa 

. . 
garages.. CIearly, it should. be granted. The site slopes. so steeply that a garage 1 b ~ t e d  

, . 

18 feet down the h p e  would require extewiv1 long piling, or a dangerous driveway 

. -  - to thegarage. Locating the garage one foot ftom the right-of-way wilt pi0vide.a safe 

parking area off -this narrow stret .  , 

(I)  No reasonable use with less impact on the sensitive area and the buffer is 

feasible and reas;~nable; and 

(2) There is no feasible and reasonable on-site alternative to the activities 

p ~ ~ ~ , - ~ ~ ~ d ~ n g  jmssible ~hqnges in the site layout, reductions in 

density and similar factors; and 

(3) The proposed activities, as conditio~ed, will resu1t.h the minimum possible 

. impacts to affected sensitive areas; and 

(4) AIl teaso.;onable mitigation mtasye haye be61 implemented or assured; and 



1: : . . .  
1; ..;: -... .,:: . ..:- . . .: 

. .  ... . - . .  - -  I:: .;:;: !.;< . . 

.... .. 

I 

2 

3 

4 .  

5, 

6 - 

7 

8 

3 ., 
, . 
10. 

11 '. 
. . 

12 

.13 

14 :. 

15 ' 

16. 

17 

K8. 

1 9 ; .  
. . 

20 '. 

. . . . . .  

, 

(5) The inability to .de~ve  reasonable economic use is not the reult of tfie 

applimt's ,actions. The purchase price of the property shall not be construed ' 
.-- 

to be an applicant's,.ac~on. 

8. SWhas atialyzed the reasonable use exception at pages 12-15: of the Techuicat . 
- Committee Report. Here too, Applicant has made out a case for the reasonable use 

exception. There is simpIy hot enough buildable space on this property to locate the 

.gaqgdacc:essory dwelling unit outside sensitive area. Other properties in the 

vicinity, with th$; same or similar conditions, have been given therelief Applicant 

s* here; 'Without the rrkowible use exception, the lot could not be deveIop&i'fdr 

r&idential use- 
. . 

' 9. @y finding of fact deemed t i  be a conclusion af law is adopt& as su&. 
. . 

. . 

. - DECISION 

The applicatidn of Kien Truang for a va&ce fa the 18 foot setbqck for a gmge and a , 

reasonable use exception fiom the landslide hazard standards of a kensitive aka is 
' 

GRANTED, subject to the moditions hAttachment 3. 

, :  
i 

i ' 
. . , . 

. . j : 
!. , 

. . 

Done this ? day of November, 2005 

*3-- 
~orcibn F. ~randalt 

- Hearing Examiner 
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s A n r l ~ h 1 5 ~  

9. 5 letters pf comment, concerning the proposed- reasonable use eiception were received 
within the comment period. The fetters of comment indicate concerns with access to . 

the site, drainage, height of retaining walls, and dope stability. 

1 IF. 

Current zoning of the subject property and the vicinity is R-4 dulac. 

Per the Sammamish Municipal Code (SMC) 20.05.020, regsonable use exception 
applications are processed as a Type 2 permit. 

The Comprehensive Plan desfgnation for this site is R4 Urban Residential; 

.Per SMC 2fA.25, the maximum amount of impewious surface allowed for a property 
zoned R-4 is 55%. The Director has determined that 35% is the minimum necessary for 
reasonable use. 

WAC 197-1 1-800 governs the application of SEPA regulations in ~onjurtction~ with land 
use development. Ttie proposed single family .re'sidence, which meets the definition of - 
minor new construction, is specifically exempted from SEPA per WAC 197-11- 
80b{1)@); ' . . 

. , 

21A-50280 steep slope regulations require that a 'minimum buffer offiffy feet shall be 
established from the top, foe, and along the sides of any slope 40% in ,inclination o r  . 
steeper. All of the parcels lie in'an area of over 40% sbpes or their buffers. 

The -applicant.may' first. appiy:fot ;a reasonable use exception wilhoutfirrst -having . . 

appl/ed .for a variance if the requested exception includes relief from standards .fdr 
which a variance.cannot be granted pursuant to the provisicrrii of! tSOC chaplet ' . . . 

21A.44: The applicant shall apply:to the .Deparfmenf, and the Departmeni'shalt.. ... :. 
make a fma! decision based on the following criteria: 

. . 
I .  4he:application of-this-chaj&wwould deny all reasonabteuseoffhe:piop.erty; ' . . ' ' ' . '  

f i e  brapeifies are -mmpIefely constrained by sensifive areas, their buffets and 
the required building sefbacks. -Wifhout mlief nu structures could be constructed 
on the lots. 

ii. there is no other reasonable use with less irnpact.on the sensitive area; 

Conslrucfion of a single family residence will have the least impacf on the sites of 
.any of the allowed uses in the zone. 

iii. the proposed development does not pose an unreasonable threat to the , 

public health, safety or welfare on or off the development proposal site and is 
consistent with the general purposes of this chapter and the public interest; and 

... 
i 
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The cons~rucfion of single famiiy resjdences wi// not pose an unreasonable threat 
to the public health, safety, and welfare if the conditions of this permit are met 

iv. any alterations permitted to the sensitive areas shall be !he minimum 
necessary to allow for reasonable use of.the property. 

The permit as conditioned will hit'developmenf whhfe permiffing the consfrucfion 
of a single family msidence on each of the parcels. 

Condusions: 

I. Single family residential development is pemi~ed in lhe R-4 zone and is airisistent with 
estabfished residential development within the vicinity of the subject site and is 
consistent with the interim Sammarnish Comprehensive Plan; 

2. Constmcfion of the proposed single hmily home is msisterk with surrounding 
devebpmerit and single family development is generally considered a..reasonable use 

. . of property .zoned R-4; . . .  

3. The proposed reasonable use exception is. exempt from the State Environmental 
Protection Act (SEPA) requirements per WAC . . 197:l I-800(1) (b.)(i); ' . . 

. . .  . .  . 

4. - Issua.nce of a reasonable use exkeptioii-'will atleviate -strict enforcement of the 
provisions of Title 21A.50 of the Sammamish Dedopment Code that create an 
unnecessary hardship to the property uwner, which results in it being unfeasible and 

1, prohibitive to--construct a single-family residence on the property; 

5. Based upon the geotechnical studies (Exhibit C )  generated by the applicant's consulting 
engineer and reviewed by city ,engineering staff. the Reasonable, Use Exception. as 

' cbnditioned,, does not crea!e hea.lth 8hd. safh.hazqds, is not materially detrimental to 
the public welfare, nor is'if unduly injcflouq igP;rqp&y or improveme.rits.in the viciGty. .. . . . . . . . ,  

- .  . .. . 
6. ~a~ed'updn EastSide .Fire and ~esc&'s'~&kiew, B e  ~ e a s k b l e  US'& €~c&tior~ does 

n d  create health and safety hazards. is not materially detrimental to the. public welfare, 
'or is not unduly irijurious to property or impmiements in the vicinity. However, due to 
access issues alt of the residences are required to have fire sprinklers installed.(Exhibit 
D l  

7. As conditioned, the development proposal will onty be permiffed to generate new 
' 

impervious surface totals of only 35% on each lot and will disturb only 47 to'48 percent. 
of the lots, the-applicant has demonstrated. the proposal is the minimum necessary to , 
allow for reasonable use of the property; based on access and engineering 
fewmrnendations (Exhibit 8). 

8. As conditioned, the proposed development will decrease the potential for erosion and / 
or sleep sfope faihre. 
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Section 15.88.050 Reasonable use exception. Page 1 of 1 

Chapter 15.88 ENVIRONMENTALLY SENSITIVE AREAS 

Section 15.88.050 Reasonable use exception. 

A. If the application of this Chapter would deny all reasonable use of the prop.erky, development 
may be allowed which is consistent with the general purposes of this ordinance and the public interest 

B. An application for a sensitive areas reasonable use exception shall be filed with the City of 
Carnation and shall be heard by the Planning Board which shall seek legal advice from and consult 
with the City Attorney and shall issue a final decision. 
C. The Planning Board, in recommending approval of the reasonable use exception must 

determine that 
1. Application of this Chapter would deny all reasonable use of the property; and, 
2. There is no other reasdnable use with less impact on the sensitive area; and, 
3. The proposed development does not pose an unreasonable threat to the public health, safety 

or welfare on or off the development proposal site; and, 
4. Any alterations permitted to these sensitive areas shall be the minimum necessary to allow for 

reasonable use of the property. 
D. Any authorized alteration of a sensitive area under this Chapter shall be subject to conditions 

established by the City and shall require mitigation under an approved mitigation plan. 



b. Geologic data pertinent to well logs or 
borings used to identify information; 

c. Ambient ground water quality; 
d. Ground water elevation; 
e. Depth to perched water table, includ- 

ing mapped location; 
f Recharge potential of facility site, 

respective to permeability and transrnissivity; 
g. Ground water flow vector and gradi- 

ent; 
h. Currently available data on wells and 

any springs located within 1,000 feet of the facility 
site; 

i. Surface water location and recharge 
potential; 

j. Water supply source for the facility; 
k Analysis and discussion of the effects 

of the proposed project on the ground water 
resource; 

1. Proposed sampIing schedules; 
m. Any additiona1 information that may 

be required or requested by the Pierce County envi- 
ronmental health department. 

3. Review of Geohydrologic Assessment. A 
geobydrologic assessment prepared under this sec- 
t~on shall be submitted to the Pierce County depart- 
ment of environmental health for review and 
comment. Comments received by the department 
of health within 60 days of submittal of the assess- 
ment shall be considered by the city in the 
approval, conditional approval or denial of a 
project. 

4. Findings for Consideration of Approval. 
A hydrogeologic assessment must clearly demon- 
strate that the proposed use does not present a 
threat of contamination to the aquifer system, or 
provides a conclusive demonseation that applica- 
tion of new or improved technology will result in 
no greater threat to the ground water resowe than 
the current undeveloped condition of the site. Suc- 
cessful demonstration of these findings warrants 
approval under this section. (Ord. 6 19 5 1, 1992). 

18.12.110 Reasonable use exceptions. 
If the application of this chapter would preclude 

all reasonable use of a site, development may be 
permitted, consistent with the general purposes and 
intent of this chapter. 

A. Information Required. An application for a 
reasonable use exception shall be in writing to the 
department director and shall include the following 
information: 

1. A description of the area of the site which 
is within a critical resource area or within the set- 
backs or buffers as required d e r  this title; 

2. The area of the site which is regulated 
under the respective setbacks (minimum yards) 
and maximum impervious coverage of the zoning 
code (GHMC Title 17); 

3. An analysis of the impact that the amount 
of developmefit proposed would have on the criti- 
cal area as defined under this title; 

4. An analysis of whether any other reason- 
able use with less impact on the critical area and 
buffer area, as required, is possible; 

5. A design of the project w proposed as a 
reasonable use so that the development will have 
the least practicable impact on the critical area; 

6. A description and analysis of the modifi- 
cation requested of the minimum requirements of 
this title to accommodate the proposed develop- 
ment; 

7. Such other information as may be 
required by the department which is reasonable and 
necessary to evaluate the reasonabb use respective 
to the proposed development. 

B. Findings for Approval of Reasonable Use 
Exception. If an applicant successfidly demon- 
strates that the requirements of this title would 
deny all reasonable use of a site, development may 
be permitted. The department director shaU make 
written findings as follows: 

1. There is no feasible alternative to the pro- 
posed development which has less impact on the 
critical area; 

2. The proposed development does not 
present a threat to the pubIic health, safety or wel- 
fare; 

3. Any modification of the requirements of 
this title shall be the minimum necessary to allow 
for the reasonable use of the property; 

4. The inability of the applicant to derive a 
reasonable use of the property is not the result of 
actions by the applicant which resulted in the cre- 
ation of the undevelopable condition after the 
effective date of this title; 

5. The proposal mitigates the impacts to the 
critical area to the maximum extent practicable, 
while maintaining thc reasonable use of the site; 

6. That a11 other provisions of this chapter 
apply excepting that which is the minimum neces- 
sary to allow for the reasonable use of the site or 
Property- 

The director may impose any reasonable condi- 
tions on the granting of the reasonable use excep- 
tion, consistent with the minimum requirements of 
this chapter. 

C. Notification of Decision. A decision by the 
director under this section shall be provided, in 
writing, to the applicant and a11 property owners 
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adjacent to or abutting the site. The appIicant shall 
be responsible for providing a current listing of all 
adjacent property owners along with application 
for a reasonable use exception. 

D. Appeal of Director's Decision. The decision 
of the director may be appealed in accordance with 
the procedures established under GHCMC Title 19. 

E. Limits of Applying Reasonable Use Excep- 
tion. A reasonable use exception shall only be con- 
sidered in those situations where a reasonable use 
would be prohibited under this title. An applicant 
who seeks an exception h r n  the minimum 
requirements of this title shall request a variance 
under the provisions of this title. 

F. Time Limitation. A reasonable use exception - 

shall be valid for a period of two years, unless an 
extension is granted by the department at least 30 
days prior to the expiration date. Any extension 
granted shall be on a one-time basis and shall be 
valid for a pwiod not to exceed one year. The time. 
limit is void if the appiicant fails to procure the 
necessary development permit within the time 
allotted. The department may grant a time exten- 
sion if: 

1. Unforeseen circumstances or conditions 
necessitate the extension of the development 
exception; and 

2. Termination of the development excep- 
tion would result in unreasonable hardship to the 
applicant, and the applicant is not responsible for 
the delay; and 

3. The exteasion of the development excep- 
tion will not cause adverse impacts to environmen- 
tally sensitive areas. (Ord. 727 t 4, 1996; Ord. 6 19 
8 1, 1992). 

18.12.l20 'Maintenance of existing structures 
and developments. 

Structures and developments lawfulIy existing 
prior to the adoption of this section shall be allowed 
to be maintained and repaired without any addi- 
tional review procedures under this title; provided, 
that the maintenance or repair activity itself re- 
mains consistent with the provisions of this chapter 
and does not increase its nonconformity of such 
structures or development. Additionally, such con- 
struction activity shall not prove harmful to adja- 
cent properties. Maintenance consists of usual 
actions necessary to prevent a decline, lapse or ces- 
sation fiom a lawfully established condition. Re- 
pair consists of the restoration of a development 
comparable to its original condition within two 
years of sustaining damage or partial destruction. 
Maintenance and repair shall include damage in- 
curred as a result of accident, fire or the elements. 

Total replacement of a structure or development 
which is not common practice does not constitute 
repair. In addition to the requirements of this sec- 
tion, the requirements of Chapter 17.68 GHMC 
(Nonconformities) shall apply. (Ord. 619 5 1, 
1992). 

18.52.130 Exemptions from development 
standards. 

Certain activities and uses may be of such 
impact and character or of such dependency to the 
maintenance and welfare of a lawfully permitted 
use hatihe requirements of this tide shall not apply 
and may be waived at the discretion of the depart- 
ment. Notwithstanding the requirements of Title 
I7 GHMC, the following uses and activities are 
exempt fiom the requirements of this chapter: 

A. Minimum actions necessary to protect life or 
property in an emergency situation. Qualification 
as an emergency shall be based upon the factual 
occwrence of imminent threat or danger; 

B. Public and private pedestrian trails which 
consist of a pervious surface not exceeding four 
feet in width; 

C. Science research and educational facilities, 
including archaeological sites and attendant exca- 
vation, which do not require the construction of 
permanent structures or roads for vehicle access; 

D. Subsurface driIling for geoIagic exploration 
associated with a proposed development which is 
not exempt h n i  the requirements of this title; 

E. The placement of signs consistent with 
Chapter 17.80 GHMC. (Ord. 619 § 1, 1992). 

18.12.140 Variances from the minimum 
requirements. 

A. Variance applications shall be considered by 
the city according to variance procedures described 
in Chapter 17.66 GHMC and shall be processed as 
a Type iII application under the permit processing 
procedures of GHMC Title 19. The required show- 
ings for a variance shall be according to this sec- 
tion. 

3. The examiner shall have the authority to 
grant a variance fiom the provisions of this chapter, 
including variance for buffer widths, when, in the 
opinion of the examiner, the conditions as set forth 
in this section have been found to exist. In such 
cases a variance may be granted which is in har- 
mony with the general purpose and intent of this 
chapter. 

1. Required Showings for a Variance. 
Before any variance may be granted, it shall be 
shown: 

18-33 (Revised 10196) 
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17.52.025 Reasonable use provisions. 
A. The standards and requirements of these critical areas regulations m not intended, and shall not be construed or 
applied in a manner to deny all HreasonabIe 44 h e  4 of private property. If the applicant demonstrates to the satisfaction of 
the planning director or his or her designee that strict application of these standards would deny all heasonable d h s e  4 of 
a property, development may be permitted subject to appropriate conditions. A hasonable 4 h s e  44 Hexception 4 is 
intended as a "Iast resort" when no plan andlor mitigation can meet the requirements of this chapter and allow the applicant a 
heasunable 44 viable h s e  44 of his or her property. 
B. The applicant must demonstrate to the planning director or his or her designee all of the following: 

1. That no heasonable 4 h s e  44 with less impact on the critical area andlor the buffer is feasible and 
))reasonable 44; 
2. There is no feasible and heasonable 4 on-site alternative to the proposed activity or h s e  (t that would 
allow hasonable d h e  t( with less adverse impacts to the critical area and/or buffer. Feasible on-site 
alternatives shall include, but are not limited to: reduction in density or building size, phasing of project 
implementation, change in timing of activities, and revision of road or parcel layout or related site planning 
considerations; 
3. There are no practical alternatives available to the appiicant for development of the property. An alternative 
is practical if the property or site is available and the project is capable of being done after taking into consideration 
existing technology, inkistructure, and logistics in light of the overall project purpose; 
4. The proposed activity or b e  M will be mitigated to the maximum practical extent and result in the 
minimum feasible alteration or impairment of functional characteristics of the site, including contours, vegetation 
and habitat, groundwater, surface water, and hydrologic conditions and consideration has been given to best 
available science; . . . . . . , . 

5. There will be w material damage to nearby public or private property and no material threat to the health or 
safety of people. on or off the property; 
6. The proposed activity or h e  44 complies with all local, state, and federal laws; and 

7. The inability to derive ))reasonable 4 h s e  tl is not the result of actions by the applicani in segregating or 
dividing the property and creating the undevelopable condition after March 23,1992. 

C. Allowed Reductions for Single-Family Residential WReasonable 4 HUse # Lots. As provided under state law and 
the guidelines of the Department of Trade and Economic Development, Hreasonable fi h s e  4 permits shall allow the 
development of a modest single-family residential home on a critical area lot 

1. Building setbacks may be reduced by up to fifty percent where the applicant demonstrates to the city that the 
devetopment cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 
2. Development on ))reasonable 44 ))use 4 lots shall leave at least seventy percent of the lot undisturbed to 
protect the critical areas. On small lots seven thousand five hundred square feet or less, a maximum building 
footprint of two thousand five hundred square feet would be allowed. Additional impervious area for the driveway 
will be permitted which provides the shortest and most direct access to the house with minimal encroachment or 
impact into the critical area or buffer. When determiamg if the access has minimum encroachment or impact on a 
critical area the h s e  44 of bridgesand open bottom culverts shall be considered minimal impact. Yard areas will be 
permitted only if they do not encroach into the critical area or buffer. 

3. Critical area reguIations, buffers andor setbacks may be reduced up to fifty percent by the planning director 
and public works director to allow development on Hreasonable 44 b e  44 lots so long as the reduction results in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 
impacts to the critical area due to inadequate buffering, off-site buffer mitigation shall be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gulch, Picnic Point Gulch or some other available site per an approved mitigation plan as required by the 
city's critical areas regulations. Payment of an in-lieu fee may also be allowed if and when the city establishes a 
program that compensates for critical. area impacts. Money generated by such a program would be set aside in a 
reserved account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetlands which are protected by the city's parks and open space zoning designation. 

D. Allowed Reductions for Multifamily, ComrnerciaL, and Industrial Lots. 
1. Building setbacks may be reduced by up to fifty percent where the applicant demonstrates to the city that the 
development cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 
2. The number of required parking stalls may be reduced'by up to forty percent if the applicant can demonstrate 
that the reduction would not negatively affect the business or create spillover parking onto city streets. 

3. Critical area regulations, buffers, andlor setbacks may be reduced up to fifty percent by the planning director 
and public works director to allow development on hasonable 4 ))use ff lots so Iong as the reduction results in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 
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impacts to the critical area due to inadequate buffering, off-site buffer mitigation shall be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gulch, Picnic Point Gulch or some other available site per an approved mitigation plan as required by the 
cily's critical areas regulations. Payment of an in-lieu fee may also be allowed if and when the city establishes a 
program that compensates for criticai area impacts. Money gener~ed by such a program would be set aside in a 
reserved account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetlands which are protected by the city's parks and open space zoning designation. 

E. If upon application of the wetland mitigation and buffer reduction options contained in Chapters 17.52A through 
17.52D, and heasonable 44 provisions contained herein, a dcveIopment cannot be built without further intrusion into the 
critical area or buffer, then the applicant can pursue a variance under Chapter f7.64, Conditional Uses and Variances. 
F. Subdivisions of Hxeasonable 44 Muse 4 lots will not be allowed unless there is sufficient area to construct all 
buildings, driveways, drainage facilities, landscaping, and yards areas without intruding on the criticaI area, buffer, or 
setback. (Ord. 11 12 5 3,2005) 
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21.06.1410 Reasonable use. 

If an applicant demonsbates to the satisfaction of the director that application of these 
standards would deny all reasonable economic use of the property, development as 
conditioned sMl  be allowed if the applicant also demonstrates all of the following to the 
satisfaction of the director: 

(1) That no reasonable use with Iess impact on the environmentally critical area and its 
buffer i s  possible; 

(2) That there is no feasible on-site alternative to the proposed activities, including 
reduction in density, phasing of project implementation, change in timing of activities, 
revision of road and lot layout, and/or related site planning considerations, that would dlow 
a reasonable economic use with less adverse impacts to environmentally critical areas and 
associated buffers; 

(3) That the proposed activities will result in minimurn feasible alteration or impairment 
to the environmentally critical area's functional characteristics and its existing contours, 
vegetation, fish and wildlife resources, hydrological conditions, and geologic conditions; 

(4) That the disturbance of the environmentally critical area has been minimized by 
locating any necessary alteration in the environmentally critical. area buffers to the extent 
possible; 

( 5 )  That the proposed activities will not. jeopardize the continued existence of 
endangered, threatened, sensitive, or monitored species as listed by the federal government 
or the state of Washington; 

(6) That the proposed activities will not cause significant degradation of ground water or 
surface water quality; 

(7) That the proposed activities comply with all state, local and general laws, inc1uding 
those related to sediment control, poilution control, floodplain restrictions, and on-site 
wastewater disposal; 

(8) That there will be no damage to nearby public or private property and no threat to the 
health or safety of people on or off the property; and 

(9) That the inability to derive reasonable economic use of the property is not the result of 
actions by the applicant in segregating or dividing the property and creating the 
undevelopable Condition after the effective date of this chapter. (Ord. 2324 5 2(14), 1 992). 

h~:/lsearch.mrsc.org!~tlgate way .dlVpylpmc/puy d l  1 .html?etemplates$fn=pylpdo~ha. .. 1.1/812005 
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37.050 Exemptions, exceptions, modifications. 

Certain activities are exempt from the requirements of-this chapter, white other activities which are 
regulated by this chapter may be granted specific exceptions or an administrative modification as provided in 
this chapter. This section lists the activities which are exempt kom the regulations of this chapter, the 
exceptions which may be granted to the requirements of this chapter, and the administrative modifications 
which can be granted to other requirements of this title of the city code. 

A. Exemptions. All activities which are exempted, excepted, or granted moditications shall prevent, 
minimize and/or compensate for impacts to environmentally sensitive areas to the maximum extent possible. 
Such activities which are exempted, excepted, or granted modifications shall not be exempt fiom other laws or 
permit requirements which may be applicable. The following are exemptions to the provisions of this chapter; 
however, the exemptions listed in this section may not be exempted kom other state or federal regulations or 
permit requirements: 

1. Emergencies that threaten the public health, safety and welfare, as verified by the city; 
2. Legally constructed smctures in existence on the date the ordinance codified in this chapter becomes 

effective that do not meet the buffer requirements of this chapter may be remodeled, reconstructed or replaced 
provided that the new construction or related activity does not hrther encroach into an environmentally 
sensitive area. Remodeling or reconstruction shall be subject to ;tlI other requirements of the zoning code; 

3. Existing and ongoing agriculture in agricultural zones in existence as of the date this chapter becomes 
effective; provided, however, at such time a s  the prop* ceases to be used for agricultural activities, the 
property shall be brought into compliance with the provisions of this chapter; 

4. Normal and routine maintenance of legally constructed irrigation and drainage ditches, provided that 
this exemption shall not apply to any ditches used try salrnonids, 

5. Norma( and routine maintenance of agricultural ponds, livestock watering ponds and fish ponds, 
provided that such activities shall not involve the conversion o f  any wetland or stream not used for such 
purposes on the date this chapter becomes effective; 

6. Entirely artificial smctures intentionally constructed by humans from upland areas for piuposes of 
storm water drainage or water quality control, or ornamental landscape ponds, which are not part of a 
mitigation plan required by this chapter; 
7. Category 111 wetlands Iess than five hundred square feet in area having only one wetiand class, which is 

not forested, and which is hydrologically isolated; 
8. Category IV wetlands less than eight thousand square feet in area; 
9. The following water, sewer, storm drainage, ele&ic, natural gas, cable communications, md telephone 

utility related activities, public street and public park maintenance activities when underlaken p u r s w  to best 
management practices to avoid impacts to environmentally sensitive areas: 

a. Normal and routine maintenance or repair of existing utility structures or xi&-of-way, 
b. Relocation of electric facilities, lines, equipment or appurtenances, not including substations, with an 

associated voltage of fifty-five thousand volts or less, when required andlor approved by the planning director, 
using the review process described in EMC Title 15, Local Project Review Procedures, 

c. Relocation of natural gas, cable communications, telephone facilities, lines, pipes, mains, equipment or 
appurtenances when required andor approved by the planning director, using the review process described in 
EMC Title lS, Local Project Review Procedures, 

d. installation or construction in improved street rights-of-way and repEacernent, operation or alteration of 
all facilities listed in subsections A.9.b and A.9.c of this section, 

e. Normal and routine maintenance of public streets, state highways, and public park facilities. 
Maintenance and repair does not include my modification that changes the character, scope, or size of the 
originaI structure, facility, or improved area nor does it include construction of a maintenance road or the 
dumping of maintenance debris; 

10. Buffer management when approved by the planning director and all agencies with jurisdiction; 
11. Forest practices on city-owned watershed property located in remote areas not contiguous to the Everett 

corporate boundaries, undertaken h accordance with the requirements of the State Department of Natural 
Resources. 

B. Reasonable Use Exception. Nothing in this chapter is intended to preclude reasonable economic use of 
property as set forth in this title. If the requirements ofthis chapter as applied to a specific lot would deny all 
reasonable economic use of the lot, development will be permitted if the applicant demonstrates all of the 
following to the satisfaction of the planning director: 

1. There is no other reasonable use or feasible alternative to the proposed development with less impact on 
the environmentally sensitive area; and 

2. The proposed development does not pose a threat to the public health, safety and welfare on or off of the 
subject lot; and 
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3. Any alterations permitted to the requirements of this chapter shall be the minimum necessary to aIIow 
for reasonable use of the property; and 

4. The inability of the applicant to derive reasonable economic use of ihe property is not the result of 
actions by the applicant in subdividing the property or adjusting a boundary line, thereby creating the 
undevelopable condition after the effective date of this chapter; and 

5, The proposal mitigates the impacts on the environmentally sensitive areas to the maximum extent 
possible. 

C. Reasonable Use Decision Process. Whenever an applicant for a development proposal submits a 
masonable use proposal to the planning director, the proposal shall include the following information which 
will be used to evaluate the criteria for reasonable use exception: 

1. A description of the areas of the lot which are either environmentally sensitive or within setbacks 
required by this chapteq 

2. A description of the amount of the lot which is within setbacks required by other standards of the zoning 
code; 

3. An analysis of the minimum amount of development that would be considered "reasonable economic 
use" of the lot, including a narrative which includes a factual basis for this determination; 

4. An analysis of the impact that rhe amount of development described in subsection C.3 of this section 
would have on the environmentaily sensitive areas; 

5. An analysis of whether any other reasonable use with less impact on the environmentally sensitive areas 
and buffers is possibIe. This must also include an analysis of whether there is any practicable on-site 
alternative to the proposed development with less impact, including reduction in density, phasing of project 
implementation, change in timing of activities, revision of lot layout, andlor related site planning 
considerations that wo.uId allow a reasonable economic use with less adverse impacts to the environmentally 
sensitive areas and buff&; 

6. A design of the proposal so that the amount of development proposed as "reasonable economic use" will 
have the least impact practicable on the environmen@f y sensitive areas; 

7. An analysis of the modifications needed to the standards of this chapter to accommodate the proposed 
development; 

8. A description of any modifications needed to the required front, side and rear setbacks; building height; 
and landscape widths to provide for a reasonable use while providing protection to the environmentally 
sensitive areas; 

9. Such other information as the planning director determines is reasonably necessary to evaluate the issue 
of reasonable economic use as it relates to the proposed development. 

D. Reasonable Use Administrative Modification. If, in order to provide reasonable economic use, the 
standards of this title need to be modified, the planning director is authorized to grant an administrative 
modification to the standards of this tititle in accordance with the following: 

I. If a reasonable economic use of a lot cannot exist without modification of the required front, side andor 
rear setbacks, building height, andfor landscape widths, the planning director is authorized to administratively 
modify such standards only to the extent necessary to provide for a reasonable economic use of the lot while 
still providing protection to the en~ironmentally sensitive areas; 

2. If a reasonable economic use of a lot cannot exist without a reduction of the buffers of the 
environmentally sensitive areas, the planning director is authorized to administratively permit a reduction in 
the buffers only to the extent necessary to provide for a reasonable use of the lot provided there is adequate 
mitigation provided for any reduction in h e  buffer. This approach shall be preferred in circumstances where 
the environmentaUy sensitive areas have already been degraded or imputed by activities occurring prior to the 
effective date of this chapter, and enhancementlrestoration of the degraded environmentally sensitive area can 
reasonably be expected to be accomplished; or 

3. If a reasonable economic use of a lot cannot exist by means of either subsection D.1 or 13.2 of this 
section, then the planning director is authorized, using the review process described in EMC Title l5, Local 
Project Review Procedures, to administratively grant a transfer of development rights in addition to subsection 
D.1 or D.2 of this section, or in lieu'of them. For purposes of this section, "tmsfer of development dghts 
(TDRY means that the city severs the development rights fkom the fee interest and permits the owner of the 
restricted property to either transfer an authorized portion of the development rights in that property to another 
lot owned by the restricted party in accordance with the following provisions, or permits the owner of the 
restricted property to seII an authorized portion of the rights to owners of land who can use the authorized 
development rights in accordance with Qe following: 

a. R-S, R-1 and R-2 Zones. The number of dwelling units allowed under a reasonable use determination 
for any residentiai development may be transferred to an R-S, R- l. or R-2 zone; provided, that the number of 
dwelling units allowed to be transferred to the receiving site shall not exceed the lesser of: 

i. The number of dwelling units which the planning director determines ta be the minimum necessary to 
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allow for reasonable economic use of the restricted property, or 
ii. Twenty percent more dwelling units than would be permitted on the receiving site without the transfer of 

development rights. 
In approving a transfer of development rights to the receiving site in the R-S, R-1, or It-2 zone, the 

planning director shall have the authority to allow for a reduction of the minimum lot area allowed by the zone 
in which the receiving site is located by not more than twenty percent. All such lots shall have a minimum lot 
width of fifty feet. All dwelling units on such lots shaU be single-family dwellings. 

b. R-l(A) and R-2(A) Zones. The amount of development transferred to the receiving lot sha1L not result in 
a development density which exceeds the maximum permitted in the use zone of the receiving lot without the 
transferred development by more than twenty-five percent. A11 otber requirements of the use zone in which the 
receiving lot is located shall apply to the transferred development. 

c. MuItipie-Family Zones. The amount of development transferred to the receiving lot shall be Iimited only 
by all other requirements of this title applicable to the use mne in which the receiving lot is located (building 
height, off-shet parking, setbacks, multiple-family deveiopment standards, etc.1, excluding maximum 
permitted density. 

d. Commercial and Industrial Zones. The amount of development transferred to the receiving lot shall not 
exceed that which can be accommodated by allowing an increase of permitted height on the receiving lot of 
not more than fifteen feet. All other requirements of the use zone in which the receiving lot is Locaied shall be 
applicable to the transferred development. 

E. Public UtiIity and Infrastructure Exccption. If the application of this section would prohibit a 
development proposal by a public agency or public utility to construct utility lines for the conveyance of 
water, sewage, storm drainage, natural gas, or telecommunications; or the conshuction of collector or artedal 
streets and highways, the agency or utility may request an exception pursuant to this subsection. Such a 
request'shal1 be reviewed by the hearing examiner using the review process described in EMC Titte 15, Local 
Project Review Procedures. The hearing examiner may approve, or approve with modifications such a request 
only when the foliowing findings are made: 

I. There is no other practicable alternative to the proposed development with Iess impact on the 
environmentally sensitive area; and 
2. The proposal mitigates the impacts on the environmentally sensitive areas to the maximum exrent 

possible; and 
3. The proposal does not impact a signif cant fish or wiIdlife habitat area. 
F. Prohibition on Variances--Other Exceptions Permitled by this Chapter. The variance procedures 

described in Section 41.130 of this title shall not apply to the standards of this chapter. The following 
subsections permit alteration or modification of the requirements of this chapter for protection of 
environmentalIy sensitive areas: 

1. Subsection 8 for modification of standards for geologically hazardous areas; 
2. Subsections 10 and 1 1 for modification of standards for wetlands and their required buffers; 
3. Subsection 14 for modification hf standards for sfreams and their required buffers. (Ord. 2538-01 $$44, 

45,46,2001; Ord. 1838-91 § 5, 1991.) 
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Ordinance. shall be considered as a valid scientific process and 
! the "best available science (BAS)" for asscssmcnt of tha t  

particular site. 

WkIEREAS, the City of Spokane is committed to seeking 
funding to conduct a city-wide site-specific inventory and 
associated analysis, simultaneous with the studies required by 
the SMA, to determine the  site-specific riparian habitat and 
buffer zones, and at  the time such studies are  compiled to make 
such revisions to this Ordinance as may be appropriate. To that 
extent t h e  city is wilIing to enter  into a memorandum of 
understanding (MOW) with interested groups to make sure the 
studies are completed. 

WHEREAS, the City of Spokane intends to comply with the 
Stale GMA provisions. 

NOW, THEREFORE. THE CITY OF SPOKANE DOES 
ORDAIN: 

Section 1. That tbere be added to SMC Chapter 11.19 a new 
section designated 11.19.2560 to read as follows: 

. , 
A. Title 
This ordinance shall be known and may be cited as the "Spokane 
Interim Fish and Wildlife Habi ta t  Conservation Area 
Ordinance." 

8. Purpose 
The purpose of this Ordinance is to protect environmentally 
sensitive. areas,  t h e  pubtic health, safety and welfare by 
preserving and protecting fish and wildlife habitat conservation 
areas  through the  regulation of development and  other  
activities. 

C. Intent 
The provisions of this Ordinance shall be construed Liberally 
to carry oul its purpose effectively and if any provisions of this 
Ordinance conflict with other regulations, ordinances, or other 
authorities, that which provides more protection to  fish and 
wildlife habitat conservation areas should apply. 

D. Severability 
Should any provision of this ordinance or  its application to  any 
person or circumstance be hcld invalid. the remainder of the 
brdinance o r  the  application of the provision to other persons 
or circumstance i s  not affected. 

Section 2. That there be added to SMC Chapter 11.19 a new 
section designated 11.19.2562 to read a s  Follows: 

11.19.2562 GENERAL PROVISIONS 

A. Applicrbllity 
The requirements of this Ordinance apply to all activities and 
developmcni occurr ing in a Fish and Wildlife Habi ta t  
Conservation Area as defined in Section 11.19.2566A. Property 
located in a Fish and Wildlife Habitat Conservation Area. as 
defined in tbisordinancc, is subject to both zoning classification 
regulations and the additional requirements imposed under this 
Ordinance. In any case where there are  differences between 
thc provisions of t h e  underlying zone and this ordinance, the  
provisions of this Ordinance shall apply. 

P. Compliance by Owners 
It  is ihe specific intenr of this Ordinance to place the obligation 

- of complying with requirements upon the owner of the property 

, or land within its scope and provisions. 

SPOKANE, WASH. May 23.2001 

C. Reasonsble Use Exception 
Requirements: If an applicant f o r  a development proposal 
demonslrates to the satisfaction of the Director that au~lication 
of the standards of this Ordinance would deny all rEasonable 
use of the property according to  current takings case law. The 
applicant shall pay a fee as determined by the Director, which 
may cover  mailing and processing, and shall  submit 
documentat ion on  forms provided by the  depar tment  
demonstrating all of the following to thc satisfaction of thc 
Director: 

I. Applications of this Ordinance would deny an reasonable 
use of the property. 

2. There is no reasonable use with less impact on the fish and 
wildlife habitat. 

3. The requested use or activity wit1 not result in any damage 
to other property and will not threalen the public health, 
safety or welfare on or off the property. 

4. Any alteration to the fish and wiIdlife habitat i s  the 
minimum necessary to allow for reasonable use of the 
property. 

5. The inability of the appticant to derive reasonable use .is 
not the result of actions by the applicant in subdividing 
the property o r  adjusting bounda j  lincs, thereby creating 
the undevelopable conditions after the effective date of this 
Ordinance. 

Decision: The Director shall include findings on each of the 
evaluation criteria listed above in a written decision. The written 
decision shall be maiied to the appIicant and adjacent property 
owners, including property owners across public rights-of-way 
o r  private easements. The written decision shall include 
conditions necessary to serve the purposes of the Ordinance 
and shall provide an appeal procedure as contained in Section 
11.02.0710. The Director should also advise the applicant as to 
thc applicabitity of transfer of development rights, planned unit 
developments, and any other innovative land use techniques. 

D. Exemptions 
The following activities are exempt from tbe provisions of this 
Chapter, provided that the work i s  conducted using best 
managemkt practiccsand any unavoidable impacr affecting the 
environment will be minimized. However. oothine herein shall 
be construed to relieve the property owner of kquirernents 
imposed by the State EnvironmentaI Policy Act. 

1- Existing and ongoing agricultural activities, including 
construction of structures that  suppor t  agriculturai 
activities:The activities cease to be existing when eithcr of 
the following conditions occua: 

a. The a rea  on which they were conducted has been 
converted to a nonagricullural use. 

b. The area has lain idle more tban five years, unless the 
id le  land is registered in a federa l  or s ta te  sails 
conservation program.. 

2. Maintenance or repair of public rights-of-way, legally 
existing roads, structurcs, or facilitics uscd in the service 
of the public lo provide transportation, electricity. gas, 
water, telephone, telegraph, telecommunication. sanitary 
sewer, stormwater treatment, and other public utility 
services. 

Expansions of sanitary sewer treatment plants are exempt from 
the requirements of this Ordinance subject t o  an approved 
habitat management plan. 
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city shaII require recording of a covenant on the title of the property, stating as 
follows: 

"Persons Mth interest in this property are advised that this property is 
potentially subject to flooding, geologic (seismic), and volckic hhars (mudflow) 
hazards." 

17.114.120 Exception - PubIic agency and utility. 
(I) If the application of this chapter or chapters 17.115 - -135 would prohibit a development 
proposal by a public agency or public utility, the agency or utility may apply for an exception 
pursuant to this section. 
(2) Exception request and review process. An application for a public agency and utility 
exception shall-be made to the city planning department and shalI include a critical area 
identification form; critical. area report, including mitigation pl&, if necessary; and any other 
related project documents, such as permit applications to other agencies, special studies, and 
environmtal documents prepared pursuant to the State Environmental Policy Act (Chapter 
43.21C RCW). The planning director shall prepare a recommendation to the hearing examiner 
based on review of the submitted information, a site inspection, and the proposal's ability to 
comply with pubIic agency and utility exception review criteria in subsection (4). 
(3) Hearing examiner review. The hearing examiner shall review the application and planning 
director's recommendation, and conduct a public hearing pursuant to the provisions of the 
SMC 17.85. The hearing examiner shall approve, approve with conditions, or deny the request 
based on the proposal's ability to comply with aU of the public agency and utility exception 
criteria in subsection (4). 
(4) Public agency and utility review criteria. The criteria for review and approval of public 
agency and utility exceptions are as follows: 

(a)There is no other practical alternative to the proposed development with less impact on 
the critical areas; 
(b) The application of this chapter or chapters 17.115-.I35 would unreasonably restrict the 
abiIity to provide utility services to the public; 
(c) The proposal does not pose an unreasonabIe threat to the public health, safety, or welfare 
on or off the development proposal site; 
(d) The proposal attempts to protect and mitigate impacts to the critical area functions and 
values consistent with the best available science; and 
(e) The proposal is consistent with other applicable regulations and standards. 

(5) Burden of proof. The burden of proof shalI be on the applicant to bring forth evidence in 
support dthe application and to provide sufficient information on which any decision has to be 
made on the application. 

17.114.130 Exception - Reasonable use. 
(1) If the application of this chapter or chapters 17.115 - ,135 wouId deny all reasonable 
economic use of the subject property, the ciLy shall determhe if compensation is an appropriate 
action, or the property owner may apply for an exception pursuant to this section. 

Note: b*lis v d o n  shows dranges wdy. Se~%bn5 that rquire no dtanges wil/mmin as wrrentry h Ok Slanwmd code. If you 
need a copy ofa sedm ofthe current mde, please dSt3nwod Gmnnuniw AeyBIipmntat (3#)6.294577 to request a copy. . 
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(2) Exception request and review process. An application for a reasonabIe use exception shall 
be made to-the city and shall include a critical area identification form; criticaI area report, 
including mitigation plan, if necessary; and any other related project documents, such as permit 
applications to other agencies, special studies, and environmental documents prepared 
pursuant to the State Environmental Policy Act (Chapter 43.21~ RCW) (SEPA documents). The 
planning director shall prepare a recommendation to the hearing examiner based on review of 
the submitted information, a site inspection, and the proposal's ability to comply with 
reasonable use exception criteria h subsection (4). 
(3) Hearing examiner review. The hearing examiner shall review the application and conduct a 
public hearing pursuant to the provisions of the SMC 17.85. The hearing examiner shall. 
approve, approve with conditions, or deny the request based on the proposal's ability to 
comply with all of the reasonable use exception review criteria in subsection (4). 
(4) Reasonableuse rwiew criteria. One or more of the following criteria for rwiew and 
approval of reasonable use exceptions follow may apply: 

(a)The application of this chapter or chapters 17.115-.I35 would deny all reasonabIe 
economic use of the property; 
(b) No other reasonable economic use of the property has Iess impact on the critical area; 
(c) The proposed impact to the critical area is the minimum necessary to allow for 
reasonabIe economic use of the property; 
(d) The inability of the appIicant to derive reasonable economic use of the property is not 
the result of actions by the applicant after the effective date of this chapter, or its 
predecessor; 
(e) The proposal does not pose an unreasonable threat to the public heal&, safety, or welfare 
on or off the development proposal site; 
(f) The proposal will. result in no net loss of critical area functions and values consistent with 
the best available science; or 
(g) The proposal is consistent with other applicable regulations and standards. 

(5) Burden of proof. The burden of proof shall be on the applicant to bring forth evidence in 
support of the application and to provide sufficient information on which any decision has to be 
made on the application. 

17.114.140 Allowed permitted activities. 
(1) Allowed permitted activities- defined. Allowed activities are similar to exemptions in that 
they do not reqmire critical area review. However, unlike exemptions, allowed activities must 
follow the critical areas standards. Conditions may be appIied to the underlying permit, such as 
the building permif, to ensure critical area protection- 
(2) Critical area report. Activities allowed under this section and corresponding sections in 
17.115-.I35 shall be reviewed and permitted or approved by the city or other agency with 
jurisdiction, but do not require submittal of a separate critical area identification form or critical 
area report, unless such submittal was reqriired previously for the underlying permit. The 
planning director may apply conditions to the underlying permit or approvaI to ensure that the 
allowed activity is consistent with the provisions of this chapter and chapters 17.115 - .I35 to 
pxotect critical areas. 

Note: his yemion 5hws  hangs only. S&-ons bfat requh no dranges will miwin as currently h & S&nwood code. If you 
need a copy of a s&on of lfie current cod.., please call Stanwood Communiiy LEwelopment at (360]6294577 to requesf a copy. 
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Town of Steilacoom 

B. Exception request and review process. An application for a public 
agency or utility exception shall include a critical area report, including mitigation 
plan; if necessary; and any other related project documents, such as permit 
applications to other agencies, special studies, and environmental documents 
prepared pursuant to the State Environmental Policy Act (Chapter 43.21C RCW). 
C. Review and Decision. The Town Administrator shall review the 
application and shall approve, approve with conditions, or deny the request 
based on the proposal's ability to comply with all of the public agency and utility 
exception criteria in Subsection (D) pursuant to SMC 14.20.010. 
D- Public agency and utility review criteria. Public agency and utility 
exceptions shall be granted when all of the following criteria are demonstrated: 
I. There is no other practical alternative to the proposed development with 
less impact on the critical areas. 
2. The application of this Chapter would unreasonably restrict the ability to 
.provide utility services to the public. 

3. The proposal does not pose an unreasonable threat to the public health, , . , . . 

safety, or welfare on or off the development proposal site. 
4. . The proposal attempts to protect and mitigate impacts to the critical area 
functions and values consistent with the best available science. 
5. The proposal is consistent with other applicabfe regulations and 
standards.. 

E. Burden of proof. The burden of proof shall be on the applicant to provide 
evidence in support of the application and to provide information sufficient for any 
required decision. 

16.16.140 Exceptioti - Reasonable use 
A. If the application ofthis Chapter would deny all reasonable economic use 
of the subject property, the property owner may apply for an exception pursuant 
to this Section and SMC 14.08.050. 
B. Exception request and review process. An application for a reasonable 
use exception shall include a criitical area report, including mitigation plan, if 
necessary; and any other related project docuinents, such as permit applications . . 

to other agencies, special studies, and environmental documents prepared 
pursuant to the State Environmental Policy Act (Chapter 43.21C RCW) (SEPA 
documents). The Town Administrator shall prepare a recommendation to the 
hearing examiner based on review of the submitted information, a site inspection, 
and the proposat's ability to comply with reasonable use exception criteria in 
Subsection (D). 
C. Hearing examiner review. The hearing examiner shall review the 
application and conduct a public hearing pursuant to the provisions of SMC 
14.08.050. The hearing examiner shall approve, approve with conditions, or 
deny the request based on the proposal's ability to comply with all of the 
reasonable use exception review criteria in Subsection (D). 
D. Reasonable use review criteria. A reasonable use exception shall be 
granted if all of the following criteria are met: 



I. The application of this Chapter would deny all reasonable economic use of the 
property- 
2. No other reasonable economic use of the property has less impact on the 
critical area. 
3. The proposed impact to the critical aria is the minimum necessary to allow for , 

reasonable economic use of the property. 
4. The inability of the applicant to derive reasonable economic use of the . 

property is not the result of actions by the applicant after the effective date of this 
Chapter, or its predecessor. 
5. The proposal does not pose an unreasonable threat to the public health, 
safety, or welfare on or off the development proposal site. 

6- The proposal will result in no net loss of critical area functions and values 
consistent with the best available science. 
7. The proposal is consistent with other applicable regulations and standards. 

E. Burden of proof. The burden of proof shall be on the applicant to provide 
evidence in support of the applicatioii and to provide information sufficient for'any 
required decision. 

16.1 6-1 50 Allowed activities 
A. Permits. Allowed activities do not require critical area permits, however, 
they may require other permits or approvals. The Town Administrator may apply 
conditions to the other permit or approval to ensure that the allowed activity is 
consistent with the provisiohs of this Chapter to protect critical areas. 
B. Best management practices- Allowed activities shall use best 
management practices that result in the least amount of impact to the critical 
areas. Best management practices shall be used for tree and vegetation 
protection, construction management, erosion and sedimentation control, water 
quality protection, and regulation of chemical application's. Best management 
practices shall ensure that the activity does not result in degradation to the critical 
area. Any incidental damage to, or alteration of, a critical area shall be restored, 
rehabititated, or replaced at the responsible patty's expense. . 
C. Allowed activities. The following activities are allowed: 
I. Permit requests subsequent to previous critical area review. 
Development permits and approvals that involve both discretionary land use 
approvals (such as subdivisians, rezones, or conditional use permits), and 
construction approvals (such as building permits) are allowed if all of the 
following conditions have been met: 
a. The provisions of this Chapter have been previously addressed as part of 
another approval. 
b. There have been no material changes in the potential impact to the critical 
area or buffer since the prior review. 
c. There is no new information available that is applicable to any critical area 
review of the site or particular critical area. 
d. The permit or approval has not expired or, if no expiration date, no more 
than five years has elapsed since the issuance of that permit or approval. 



15.20.420 Aquifer Recharge Area Designatiou. 
Aquifer recharge areas shall be designated based on meeting any one ofthe following criteria: 
A. Wellhead Protection Areas designated per WAC 246-290; 
B. Sole Source Aquifers designated by the U.S. EPA per the Federal Safe Drinking Water Act; 
C. Areas designated for special protection as part of a groundwater management program pet RC W 

90.44,90.48, or 90.58 or WAC 173-100 or 173-200. 

15.20.430 Aquifer Recharge Area Detailed Study Requirements. 
All proposals that require SEPA review and are located within a designated aquifer recharge area shall be 
reviewed by the Zoning Administrator to determine the potential for adverse impacts to groundwater 
resources. If the potential for significant adverse impacts is present, then the Zoning Administrator shail 
require preparation of an aquifer recharge area Detailed Study. The Detailed Shdy shall be prepared by a 
qualified consultant with experience in preparing hydrogeologic site assessments. Evidence of these 
qualifications shall be included within the study. The Detailed study shall include the following, in 
addition to the minimum requirements established in section 15.20.200@): 
A. A description of the existing hydrogeologic conditions of the project site and the proposed activity's 

potential to result in contamination of groundwater resources. . . . . . 

15.20.440 Aquifer Recharge Area Performance Requirements. 
Activities requiring preparation of an aquifer ~esharge area Detailed Study shall only be permitted if the 
Detailed Study indicates that the activity does not pose a significant threat to the underlying aquifer 
system. The Zoning Administrator shaIl establish mitigating conditions necessary to insure protection of 
groundwater resources. 

15.20.450 Reasonable Use Exceptions. 
A. An exception from the provisions of this Chapter may be granted by the City Council. An 

application for a exception shall be processed as a Class 111 action pursuant to the provisions of 
Chapter 20.08 SMC. A filing fee as established in Chapter 20.108 SMC shall Ix paid to the city 
clerk-treasurer at the time of application. 

B. The burden of proof shall be on the applicant to bring forth evidence in support of the application and 
to provide sufficient information on which any decision on the application will be made. The City 

. Council shall grant such an exception only when the applicant demonstrates that the requested 
exception i s  consistent with all of the folIowing criteria: 
1. Special circumstances and conditions exist which are peculiar to the land or lot, and which are not 

applicable to other lands or lots; I 

2. The special conditions or circumstances are not the result of actions taken by the applicant; 
3. Literal interpretation of the provisions of this Chapter would deprive the applicant of rights 

commonly enjoyed by other properties under the terms of this Chapter; 
4. The granting of the exception requested will not confer on the applicant any special privilege that 

is denied by this Chapter to other lands, buildings, or structures under similar circumstances; 
5. ' The granting of the exception is consistent with the general purpose and intent of this Chapter and 

will not create significant adverse impacts to the identified critical areas or otherwise be 
detrimental to public health, safety, or welfare. 

In granting any exception, the City Council may prescribe such conditions and safeguards as are 
deemed necessary to secure adequate protection of critical areas, public health, safety and welfare, 
and to ensure conformity with this Chapter. 

D. If the C i b  Council decides to grant the exception, the City Council shaH make a finding that the 
reasons set forth by the applicant justify the granting of the exception, and that the exception granted 
is the minimum necessary to allow reasonable use of land, building or structure. 
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E. In granting any exception, the Cily Council may prescribe time limits within which the action for 
which the exception is requested shall commence or be completed or both. Failure to conform to any 
such time liniits shall void the exception. 

15.20.460 Eaforcement. 
The Zoning Administrator is authorized to make site bpectioos and take such actions as necessary to 
administer and enforce this Chapter. City representatives shall make a masonable effort to contact the 
property owner before entering onto private property. Activities found to be not in compliance with this 
Chapter or any applicable performance requirements or any conditions established through the Critical 
Areas Review and approval process, such as required mitigation, shall be subject to enforcement actions 
necessary to bring the activity into compIiance. The City Shall have the authority to require restoration, 
rehabilitation or replacement measures to compensate for violations of this chapter which result in 
destruction, degradation, or reduction in function of critical areas or required buffer-areas. 

15.20.470 Violations and Penalty. 
A. Violation - Penalty. Each day that a violation of this section continues shall constitute a 

sepatate offense and be punishabb a s  such. Any violation of this section shall be punished as 
. . .  

follows: . . 

I .  First Offense: The first offense shall be punished by a penalty of not more than $250.00, 
including all costs and assessments, and not less that $1.50.00, which minimum amount 
shall not be suspended or deferred. 

2. Second Offense: The second offense within a 5-year period shall be punished by a 
penalty of nor more than $500.00, including all costs and assessments, and not less that 
$200.00, which minimum amount shall nor be suspended or deferred. 

3. Third or Subsequent Offense: A person committing a third or subsequent offense within 
a 5-year period shall be guilty of a misdemeanor and, upon conviction, shall be punished 
by a fine not to exceed $1,000.00 or imprisonment in jail not to exceed 90-days or by 
both such fine and imprisonment: The minimum sentence shall be $250.00, which 
amount shall not be suspended or deferred. 

Law enforcement officers commissioned by the City are authorized to issue a Notice of 
Infraction upon certification that the officer has probable cause to believe, and does believe, 
that a person has committed an infraction conttary to the provisions of this Chapter. The 
infraction need not have been commiHed in the issuing officer's presence except as otherwise 
provided by law. 

B. Additional Remedies. In addition to thepenalties provided in this Chapter and arty other 
remedy allowed by law, the City may bring an action to enjoin a violation of any provision of 
this chapter. In any action or suit brought under this Section, the City, if it prevails, shall 
recover reasonable attorney's fees to be set by the Court, in addition to its costs and 
disbursements. 

15.20.480 Definitions. 
"Adjacent" or "adjacent to" generdIy means within a distance of SO feet from a critical area or, in some 
circumstances involving uphnd wildlife habitat conservation areas, within a greater distance within which 
the project is likely to impact the critical area. 

"Agriculture" or "Agricultural activities" means those activities directly pertaining'to the production of 
crops or livestock including but pot Iimited to cultivation, harvest, grazing, animal waste storage and 
disposal, fertilization, the operation and maintenance of farm and stock ponds, drainage ditches; irrigation 
systems, and canals, and normal maintenance, operation and repair of existing serviceable structures, 
facilities, or improved areas. 

November 22,2004 11 



! 20.740.070 Minor Exceptions 

A. Minor Excmtions Authorized. Minor exceptions of no greater than 10% from the standards of this 
Chapter may be authorized by the City in accordan& with the procedures set forb in VMC 
20.210.064 Type I1 Applications. Minor exceptions from the elevation standards of VMC 
20.740.120 may exceed the 10% limit. Minor exceptions shd1 not be combined with buffer 
averaging (20.740. t 40(C)( i)(b)(2))or buffer redtictionp0.740.140(C)(I Xb)(3)). 

B. Minor Exception Criteria. A minor exception from the standards of this Chapter may be granted 
only if the applicant demonstrates that the requested action conforms to all of the following 
criteria. Additional approval criteria applying to minor exceptions in frequently flooded areas are 
set forth in VMC 20.740.1 ZO(DX3). 

1. Unusual conditions or circurnstmce,~ exist that are peculiar to the intended use, the land, the lot, 
or something inherent in the land, and that are not applicable to all other lands in the same 
vicinity or district; 

2. The unusual conditions or circumstances do not result fiom the actions of the applicAnt; - 

3. Granting the minor exception requested will not confer on the applicant any special privilege 
that is denied by this Chaptex to other lands, structures, or buildings under similar circumstances; 

4. The .minor exception is necessary for the preservation &d enjoyment of a substantial property 
right of the applicant such as is possessed by the owners of other properties in the same vicinity 
or district; 

5. The minor exception requested is the least necessary and no greater than 10% of the subject 
standard (except in the case of the elevation standards of VMC 20.740.120 where the least 
necessary may exceed the 10% limit) to relieve the unusual circumstances or conditions 
identified in Subsection VMC 20.740.070(B)(l) above; 

6. The granting of the minor exception or'the cumulative effect of granting more than one minor 
exception is .consistent with the genera1 purpose and intent. of the City of Vancouver 
Comprehensive Plan, this Title, this Chapter, and the underlying zoning district; 

7. Degradation of the functions (including public health and safety) of the subject critical areas and 
any other adverse impacts resuiting h m  granting the minor exception will be minimized and 
mitigated to the extent feasible in accordance with the provision of this Chapter; 

8. Granting the minor exception will not otherwise be materially detrimental to the public welfare 
or injurious to the property or improvements in the vicinity of the subject property; 

9. The proposed development complies with dl other applicable standards. 

C. Conditions Mav Be Reauired. In graning any minor exception, the City may attach' such 
conditions and safeguards as are necessary to secure adequate protection of critical areas and 

' 

developments fiom adverse impacts, and to ensure conformity with this Chapter. 
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l3. Time Limit The City shdl prescribe a time limit within which the action for which the minor 
exception is required shall be begun, completed, or both. Failure to begin or complete such action 
within the established time limit shall void the minor exception. 

E. Burden of Proof. The burden of proof shall be on the applicant to bring forth evidence in support 
of the application and upon which any decision has to be made on the application. 

20.740.080 Reasonable Use Exmptions 

A. Exception Request and Review Process. 

if the application of this Chapter would deny aII reasonable economic use of the subject property, 
the City shall determine if compensation is an appropriate action, or the property owner may apply 
for an exception pursuant to this Section. Exceptions from the standards of this Chapter may be 
authorized by the City in accordance with the procedures set forth in VMC 20.210.060, Type III 
Applications. 

. . 

An application for a reasonable use exception shall be made to the City and shall include a Critical 
Areas Report, including mitigation plan, if necessary; and any other related project documents, 
such as permit applications to other agencies, special studies, and environmental documents 
prepared pursuant to the State Environmental Policy Act (RCW 43.21C). The Planning Oficial 
shall prepare a recommendation to the Hearings Examiner based on review of the submitted 
information, a site inspection, and the proposal's ability to comply with reasonable use exception 
criteria in VMC 20.740.080(B). 

B. Reasonable Use Review Criteria. The City shall approve appIications for reasonable use 
exceptions when all of the following criteria are met: 

1. The application of this Chapter would deny all reasonable economic use of the property; 

2. No other reasonable economic use of the property has less impact on the critical area; 

3. The proposed impact to the critical area is the minimum necessary to allow for reasonable 
economic use of the properly; 

4. The inabitity of the applicant to derive reasonable economic use of the property is not the result 
- of actions by the applicant after the effective date of this Chapter, or its predecessor; 

5. The proposal does not pose a significant threat to the public health, safety, or welfare on or off 
the development proposal site; 

6. The proposal mitigates for the loss of critical area functions to the greatest extent feasible and 
contributes to the Critical Areas R e s t o ~ o n  Fund for any impacts that cannot be mitigated. 

7. The proposal is consistent with other applicable regulations and standards. 
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C. Burden of Proof. The burden of proof shall be on the applicant to bring forth evidence in support 
of the application and to provide sufficient information on which any decision has to be made on 
the appIication. 

20.740.090 Unauthorized Critical Areas Alterations and Enforcement 

A. Enforcement. 

I .  It shall be unlawful: to violate the provisions of VMC Chapter 20.740. Any violation of this 
Chapter shall constitute a public nuisance. 

2. VMC Title 22 shall provide the enforcement provisions for VMC Chapter 20.740. VMC Title 
22 may impose any of the remedies, requirements or corrective actions contained in this 
Chapter. In lieu of or in addition ta the enforcement provisions contained in VMC Title 22, 
the City may also seek injunctive or other relief from any court ofcompetent jurisdiction. 

' . 3. The City shall deposit all monetary penalties collectid. pursuant to VMC Tide 22 into the 
Critical Areas Restoration Fund. Accrued monies in the Critical Ateas Restoration Fund shall 
be used to protect and restore critical areas within the City of Vancouver. 

B. Requirement for Restoration Plan. In the event the City initiates enforcement action under VMC 
Title 22 or files a complaint in court, the City may require a restoration plan consistent with the 
requirements of this Chapter. Such a pIan shall be prepared by a qualified professional using the 
best avaiIable science and shall describe how the actions proposed meet the minimum 
requirements described in VMC 20.740.090(Cb The Planning Official shall, at the violator's 
expense, seek expert advice in determining whether tlre plan restores the affected area to its pre- 
existing condition or, where that is not possible, restores the functions of the affected area. 
Inadequate plans shall be returned to the applicant or violator for revision and re-submittal. 

C. Minimum Performance Standards for Restoration 

- I .  . For alterations to frequently flooded areas, wetlands, and fish and wildlife habitat conservation 
areas, the following minimum performance standards shall be met for the restoration of a 
critical area, provided that if the violator can demonstrate that greater hnctional and habitat 
values can be obtained, these standards may be modified: 

a. The structure and functions of the critical area or buffer prior to violation shall be restored, 
including water quality and habitat functions; 

b. The soil types and configuration prior to violation shall be replicated; 

c. The critical area and buffers shalI be replanted with native vegetation; and 

d. Information demonstrating compliance with the requirements in VMC 20.740.050(F) 
Mitigation Plan Requirements shall be submitted to the Planning Official. 
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19.100.140 Reasonable use exception. 
If the application of this title would deny all reasonable use of the property, the applicant may apply 

for a reasonable use exception pursuant to this section: 
A. The applicant shall apply to the department, and the department shall prepare a . 

recommendation to the hearing examiner. The applicant may apply for a reasonable use exception 
without first having applied for a variance if the requested exception includes relief from standards for 
which a variance cannot be granted pursuant to the provisions of the section. The property owner and/or 
applicant for a reasonable use exception has the burden of proving that the property is deprived of all 
reasonable uses. The examiner shall review the application and shall conduct a public hearing pursuant 
to the provisions of Title 2 1 of the Kitsap County Code (Land Use and Development Procedures). The 
examiner shall make a frnal decision based on the following criteria: 

1. The application of this title would deny all reasonable use of the propem; 
2. There is no other reasonable use which would result in less impact: on the criticd area; 

- 3. The proposed development does not pose, an unreasonable threat to the public health, safety 
or welfare on or off the development proposal site and is consistent with the general purposes of this 
title and the public interest, and does not conflict with the Endangered Species Act or other relevant state 
ox federal laws; and 

4. - Any alterations permitted to the critical area shall be the minimum necessary to dIow for 
reasonable use of the property. 

3. Any authorized alterations of a critical area under this section shall be subject to conditions 
established by the examiner including, but not limited to, mitigation under an approved mitigation plan. 

,I (Ord. 351 i2005) 5 13,2005: Ord. 217 ('m $ 3  @art], 1998) 

19.100.1 45 Appeals. 
A. Appealable Actions. The following decisions or actions required by this title may be 

appealed: 
1. Any decision ta approve, condition or deny a development proposal, or any disagreement on 

conclusions, methodology, rating systems, etc. between the department and such person or firm which 
prepares special reports pursuant to Chapter 19.700 may be appealed by. the applicant or affected party 
to the Kitsap County hearing examiner. 

2. Any decision to approve, condition or deny a variance application by the department may be 
appeaIed by the applicant or affected party to the Kitsap County hearing examiner. 

3- Any decision to require, or not require a special report pursuant to this title may be appealed 
by the applicant or affected party to the Kitsap County hearing examiner. 

3. Appeal Process. The following process shall be followed in submitting an appeal and taking 
action: 

1 .  Any appeal regarding a decision to require, or not require a special report shall be made 
within'fourteen calendar days of the decision. The appeal shall be in writing stating the basis that such 
reports should or should not be required for the proposed development. The hearing examiner may (a) 
remand the decision back to the department requesting that specific issues be reconsidered; (b) modify 
the decision of the department; or (c) uphold the decision of the department. 

2. Any appeal regarding a decision to approve, condition or deny a development proposal based 
on this tide, or any decision to approve, condition or deny a variance, shall be made within fourteen 
calendar days of the decision. A fee in an amount as established under the Kitsap County Code shall be 

- -- paid to the department at the time an appeal is filed- The appeal shall be in writing and shall state 
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specifically the-issues that are the subject of the appeal, focusing on the specific inadequacies of the 
particular decision under dispute. The hearing examiner may (a) remand the decision back to the 
department requesting that specific issues be reconsidered; (b) modify the decision of the department; or 

'. (c) uphold the decision of the department. 
3. Kitsap County shall not issue any permit, license or other development approval on the 

development proposal site pending the outcome of the appealed decision. 
(Ord. 3SJ_L2_005] $ 12,2005: Ord. 21.7 (1998) $ 3  (part), 1998) 

19.100.150 Critical area and buffer notice to title. 
Project applicants shall sign a "Critical Area and Buffer Notice toTitleW (See Chapter 19.800, 

Appendix "E") to be filed with the Kitsap County auditor on all development proposals subject to this 
title and containing any critical area or its buffer. After review of the development proposal, the 
department will condition critical area development in accordance with this title. These standards willbe 
identified on the approved notice to title, which shall nm with the land in accordance with this title. This 
notice shall serve as an official notice ta subsequent landowners that .fie landowner shall accept sole 
responsibility for any risk associated with the land's identified critical area. 

Notice to titie may not be required in cases where the clearing or building footprint for minor new 
development will not adversely impact a critical area or its buffer (i.e., n o d  repair and maintenance, 
not adjacent to a critical area). Lack of such notice on a specific parcel does not indicate that Kitsap 
County has determined critical areas or buffers do not exist on that parcel. 
(Ord. 351 (20051 tj 13,2005: Ord. 217 11998) 5 3 (part), 1998) 

19.100.155 General application requirements. 
A. All applicants for major new development are required to meet with the department prior to 

submitting an application subject to Title 17 of Kitsap County Code; all applicants for construction of a 
: single-family dwelling are encouraged to do so. The purpose of this meeting is to discuss Kitsap 
' 

County's zoning and applicable critical area requirements, to review any conceptual site plans prepared 
by the applicant and to identify potential impacts and mitigation measures. Such conference shall be for 
the convenience of the applicant, and any recommendations shall not be binding on the applicant or the 
county. 

B. The applicant must comply with the standards and requirements of this title as well as 
skdards relating to Title 12 of the Kitsap County Code (Stomwater Management) set forth by the - . . 

department, as'now or hereafter amended. To expedite the permit review process, the department shall 
be the lead agency on all work related to critical areas. Development may be prohibited in a proposed 
development site based on criteria set forth in this title; the applicant should first determine whether this 
is the case before applying for permits from the department. 

C. Application for development proposals, reasonable use exception or variances rejylated by 
this title or for review of special reports shalI be made with the department by the property owner, 
lessee, contract purchaser, other person entitled to possession of the property, or by an authorized agent 
as listed in Chapter 1.9700 (Special Reports): 

D. A fiIing fee in an amount established under the Kitsap County Zoning Ordinance shall be 
paid to the department at the time an application for a permit relating to a critical area or a special report 
review is filed. 

E. Applications for any development proposal subject to this title shall be reviewed by the 
department for completeness and consistency or inconsistency with this title. 

F. At every stage of the application process, the burden of demonstrating that any proposed 
development is consistent with this title is upon the applicant. 

G. All site plan applications for development proposals subject to this title shall include a site 
plan drawn to scale identifying locations of critical areas, location of proposed structures and activities, 
including clearing and grading and general topographic information as required by the department. If the 
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.17A.03.065 Property rights. 
1. Al l  regulatory or administrative actions taken pursuant Po this chapter shall not result in an 

unconstitutiona{ taking of private property, and shatl not expand or reduce the scope of private property 
protections provided in the state and federal constitutions. This chapter shall not prohibit uses 
permitted prior to i t s  adoption and shall remain in  effect until the county adopts development 
regutations pursuant to RCW 36.70A.120. Classifying or designating criticaI areas does not imply a change 
in the landowner's right to use his or her tand under current taw. 

2. In applying this chapter, the planning department shall refer to relevant l ~ a l  authorities at all [evels of 
I(overnrnent, including federal and state constitutions, federal and state statutes, federal and state 
administrative regutations, and judicial interpretations thereof. The appiication and administration of 
this chapter shall assure that proposed regulatory or.administrative actions do not unconstitutionally 
infringe upon private property rights; and are not arbitrary or dkrirninatory. 

3. Periodic reports shall be made at least annually to the board of county commissioners by the planning 
director and prosecuting attorney concerning county compliance with constitutionai and judicial 
requirements. The planning director shall immediately advise the board shoutd any provisions of this 
chapter in his opinion be in violation o f  state or federal constitutionai requirements, or recent court 
decisions, and whether the provision is  required by the state of Washington or discretionary with the 
county. If the provision which generates concern i s  a requirement of the state, the board of county 
commissioners shall irnmediatety advise the appropriate state department or agency. If the provision i s  
discretionary with the county, the board of commissioners shalt promptly schedule a public hearing to 
consider the ordinance provision or policy. (Ord. 94-22 (part), 1994). 
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Robin Jenkinson 
. . .. ... . . . . . .  . . .  

From: Byron Katsuyama jbkatsuyama@mrsc.org1 

Sent: Friday, May 12,2006 231 PM 

To: Robin Jenkinson 

Subject: MRSC Research Request - Reasonabte Use Exception Provisions 

Hi Robin, 

This is in response to your request for sample "reasonable use exception" provisions. Here are 
a few more for you to ponder (I've pasted in the full text of provisions from Issaquah, 
Enurnclaw, Gig Harbor, Richland, Auburn, Bothell, Des Moines, Edrnonds, Federal Way, and 
Vancouver): 

Issaquab Municipal Code: 

78.10.390 Defmitions. 
Reasonable use: A legal concept that has been articufated by federal and state courts in 
regulatory takings cases. In a takings case,. the decision-maker must balance the public's 
interests against the owner% interests by considering the nature of the ham the regulation is 
intended to prevent, the availa bilify and effectiveness of afternative measures, and the 
economic loss borne by the owner. Public interest factors include the seriousness of the public 
problem, the extent to which the land involved contributes to the problem, the degree to which 
the regulation solves the problem, and the-feasibility of jess oppressive soiutions. 

A reasonable use variance must balance the public interests against the regulation being 
unduly oppressive to the landowner. The following criteria are guidelines when making a 
decision regarding a reasonable use variance: 

A. The extent to which the proposal would contribute to increasing the ,level of the harm the 
regulation is designed to prevent; 

B. The feasibility of alternative solutions; 

C. The amount and percentage of lost (economic) value to the land owner; 

D. The extent of remaining uses available to the land owner, if the reguiation were strictly 
enforced; 

E. The past, present and future uses of the property; however, the use does not need to be 
the owner's planned use, or prior use or the highest and best use; 

F. The temporary or permanent nature of the regulation. 
... 

18. 'I 0.430 Variances. 

A. Purpose: The variance provision is provided to property owners who, due to the strict 
implementation of this chapter andlor to unusual circumstances regarding the subject property, 
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are deprived of privileges commonly enjoyed by other properties in the same-vicinity, zone and 
under the same land use regulations or have been denied all reasonable use of the property; 
provided, however, that the fact that surrounding properties have been developed under 
regulations in force prior to the adoption of this Code shall not be the sale basis for the 
granting of a variance. 

B. Variance Granted: Before any variance may be granted, the applicant must file an 
application with the Permit Center and must demonstrate to the satisfaction of the Hearing 
Examiner the ability to meet all of the criteria in IMC 18.7 0.430(C). In the event that the 
applicant is not able to fulfill all of the criteria in IMC 18.10.430(C), a demonstration must be 
made to the satisfaction of the Hearing Examiner, regarding the ability to successfully meet all 
of the criteria established in IMC 4 8.1 0.430(0). 

A variance application shall be submitted to the Permit Center along with a critical areas 
special study, where applicable. 

C. Variance Criteria Established: 

. . 1. The variance is in harmony with the purpose and intent of the relevant City ordinances and 
the Comprehensive Plan; 

2. The variance shall not constitute a grant of special privilege which would be inconsistent 
with the permitted uses, or other properties in the vicini€y and zone in which the subject 
property is located; 

3. That such variance is necessary, because of special circumstances relating to the size, 
shape, topography, location or surroundings of the subject property, to provide it with use 
rights and privileges permitted to other properties in the vicinity, located in the same zone as. 
the subject property and developed under the same land use regulations as the subject 
property requesting the variance; 

4. That the granting of such variance will not be materially detrimental to the public welfare or 
injurious to the property or improvements in the vicinity and zone in which the subject property 
is situated; 

5. That alternative development concepts that comply with the Code provisions to which the 
variance is requested have been evaluated, and that undue hardship would result if the strict 
adherence to the Code provisions is required; 

6. The variance granted is the minimum amount that wit1 comply- with the criteria listed above 
and the minimum necessary to accommodate the permitted uses proposed by the application, 
and the scale of the use shall be reduced as necessary to meet this requirement; and 

7. The need for the variance is not the result of actions of the applicant or property owner. 

D. Reasonable Use Variance Criteria Established: Only after the determination, by the 
Hearing Examiner, that the proposal does not meet all of the variance criteria listed above, 
may the application be reviewed, by the Hearing Examiner-at the same public hearing, under 
the following criteria: 

I. There is no reasonable use of the property left; and 
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2. That the granting of this variance will not be materially detrimental to the public welfare or 
injurious to the property or improvements in the vicinity and zone in which the subject property 
is situated; and 

3. f he variance granted is the minimum amount that will comply with the criteria listed above 
and the minimum necessary to accommodate the permitted uses proposedby the application, 
and the scale offhe use shall be reduced as necessary to meet this requirement; ,and 

4. The need for the variance is not the result of actions of the applicant or property owner. 

E. Cumulative Impact of Area Wide Requests: fn the granting of variances from this Code, 
consideration shall be given to the cumulative impact of additional requests for like actions in 
the area. For example, if variances were granted to other developments in the area where 
similar circumstances exist, the total of the variances shoutd also remain consistent with the 
policies and intent sef forth in this chapter. 

F. Public Hearing: The Hearing Examiner shall hold a public hearing and notice shall be 
provided under the provisions of the Land Use Code and lssaquah Municipal Code. The 
applicant or.representative(s) shall appear in person at the hearing. 

G. Notice of Hearing.Examinerls Decision: Copies of the Hearing maminer's decision shall be 
mailed to the applicapt and to other parties of record not later than three (3) working days 
following the filing of the decision. "Parties of-record" shall include the applicant and all other - 

persons who specifically request notice of the decision by signing a register provided for such 
purpose at the public hearing. 

H. Appeals: Decisions by the Hearing Examiner may be appealed to the City Council in 
accordance with (MC 18.04.250, Administrative appeals. (Ord. 2301 3 3, 2001 ; Ord. 21 08 5 
10.2.10, 1996). 

Enurnclaw Municipal Q&e: 

19.02.21 0 Avoiding wetland impacts. 

If the application of this chapter would deny all reasonable use of the property, development 
may be aflowed which is consistent with the general purposes of this chapter and the public 
interest; provided, that the city council finds that: 

A. This chapter would otherwise deny all reasonable use of the property; 

8. There is no other reasonable use with less impact on the wetland; 

'c. The proposed development does not '&se an unreasdnable ihreat to the public health, 
safety or welfare on or off the property; 

D. Any proposed alteration of the wetland is the minimum nedessary to allow for reasonable 
use of the property; 

E. There is no feasible on-site alternative, including reduction in density and site-planning 
considerations; 
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F. The inabil'i to derive reasonable economic use from the property is not the result of actions 
by the applicant in segregating or dividing the property and creating the undevelopable 
condition after the effective date of the ordinance codified in this chapter. (Ord. 1960 5 3, 
1998). 
19.02.220 Minimizing wetlands impacts. 

A. After it has been determined by the city council pursuant to EMC 19.02.21 0 that .losses of 
wetland are necessary and unavoidable or that all reasonable economic use has been denied, 
theapplicant shali take deliberate measures to minimize wetland impacts: 

B. Minimizing impacts to wetlands shall include but is not limited to: 

1. Limiting the degree or magnitude of the regulated activity; 

2. Limiting the implementation of the regulated activity; 

3. Using appropriate and best available technology; 

4. Taking affirmative steps to avoid or reduce impacts; 

5, Sensitive site design and siting of facilities and construction staging areas away from 
regulated wetlands and their buffers; 

6. Involving resource agencies early in site planning; and 

7. Providing protective measures such as siltation curtains, hay bales and other siltation 
prevention measures, scheduling the regulated activity to avoid interference with wildlife and 
fisheries rearing, nesting or spawning activities. (Ord. 1960 5 3, 1998). 

Gin Harbor Municipa t Code: 

f 8.12.1.1 0 Reasonable use exceptions. 

If the application of this chapter would preclude all reasonable use of a site, development may 
be permitted, consistent with the general purposes and intent of this chapter. 

A. Information Required. An application for a reasonable use exception shall be in writing to 
the department director and shall include the following information: 

1. A description of the area of the site which is within a critical resource area or within the ! 

setbacks or buffers as required under this title; 

2. The area of the site which is regulated under the respective.setbacks {minimum yards) and 
maximum impervious coverage of fie zoning code (GHMC Title 17); 

I .  

3. An analysis of the impact that the amount of.developrnent proposed would have on the 
critical area as defined under this title; 

4. An analysis of whether any other reasonable use with less impact on the cfitical area and 
buffer area, as required, is possible; 
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5. A design of the project as proposed as a reasonable use so that the development will have 
the least practicable impact on the critical area; 

6. A description and analysis of the modification requested of the minimum requirements of 
this title to accommodate the proposed development; 

7. Such other information as may be required by the department which is reasonable and 
necessary to evaluate the reasonable use respective to the proposed development. 

B. Findings for Approval of Reasonable Use Exception- If an applicant successfulty 
demonstrates that the requirements of this title would deny all reasonable use of a site, 
development may be permitted. The department director shall make written findings as follows: 

1. There is no feasible alternative to the proposed development which has less impact on the 
critical area; 

2. The proposed development does not present a threat to the public health, safety orwelfare; 
, . .  . .  . . . 

3. Any modification of the requirements of this title shall be the minimum necessary to aflow for 
fhe reasonable use of the property; . 

4- The inability of the applicant to derive a reasonable use of the property is not the result of 
actions by the applicant which resulted in the creation of the undevelopable condition after the 
effective date of this title; 

5. The proposal mitigates the impacts to the critical area to the maximum extent practicable, 
while maintaining the reasonable use of the site; 

6. That all other provisions of this chapter apply excepting that which is the minimum 
necessary to allow for the reasonable use of the site or property. The director may impose any 
reasonable conditions on the granting of the reasonable use exception, consistent with the 
minimum requirements of this chapter. 

C. 'Notification of Decision. A decision by the director under this section shall be provided, in 
writing, to the applicant and all property owners be responsible for providing a current listing of 
alt adjacent property owners along with application 
for a reasonable use exception. 

D. Appeal of Director's Decision. The decision of the director may be appealed in accordance 
with the procedures established under GHMC Tile 19. 

E. Limits of Applying Reasonable Use Exception. A reasonable use'exception shall only be 
considered in those situations where a reasonabk use would be prohibited under this title. An 
applicant who seeks an exceptioti from the minimum requirements of this title shall request a 
variance under the provisions of this title. 

F. Time Limitation. A reasonable use exception shall be valid for a period of two years, unless 
an extension is granted by the department at teast 30 days prior to the expiration date. Any 
extension granted shal be on a one-time basis and shall be 
valid for a period not to exceed one year. The time Iirnit is void if the applicant fails to procure 
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the necessary devefopment permit within the time allotted. The department may grant a time 
extension if: 

I. Unforeseen circumstances or conditions necessitate the extension of the development 
exceptiqn; and 

'2. Termination of the development exception would result in unreasonable hardship to the 
applicant, and the appkant is not responsible for the delay; and 

3. The extension of the development exception will not cause adverse impacts to 
environmentally sensitive areas. (Ord. 727 5 4, 1996; Ord. 619 5 1, 1992). 

Richland Municipat Code: 

22.10.360 ~enerat Savings Provision - Reasonable Use 
A. The standards and regulations of this section are not intended, and shall not be construed 
or applied in a manner, to deny all reasonable economic use of ,private property. If an applicant 
demonstrates to the satisfaction of the City of Richland that strict application of these 
standards and the utilization of cluster techniques, planned unit development,. and,transfer of 
development tights would deny all reasonable economic use of its property, development may 
be permitted subject to approphate conditions, derived from this ordinance as determined by 
the Deputy City Manager, Community and Development Services, and after all requests from 
the Board of Adjustment have been denied. 
22-32 9103 
B. An applicant for relief from strict application of these standards shall demonstrate the 
following: 
I. That no reasonabie use with less impact on the critical habitat andlor hazard area and buffer 
is feasible and reasonable; 
2. That there is no feasible and reasonable on-site alternative to the activities proposed, 
considering possible changes in site layout, reductions in density and similar factors; 
3. That the proposed activities, as conditioned, will result in the minimum possible impacts to 
wetlands and buffers; 
4. That all reasonable mitigation measures have been implemented or assured; 
5. That all provisions of the City's regulations allowing density transfer on-site and off-site have 
been considered; and (Ord. 48-93: Ord. 31-03). 

Auburn Municipal Code: 

16.10.150Reasonable use provision. 

A.The standards and requirements of these regulations are not intended, and shall not be 
construed or applied in a manner, to deny all reasonable use of private property. If an applicant 
demonstrates to the satisfaction of the hearing examiner that strict application of these 
standards would.deny all reasonable use of a property, development may be permitted subject 
to appropriate conditions. 
B.Applications for a reasonable use exception shall be processed as a Type ill decision, 
pursuant to ACC 14.03.030 and Chapter 18.66 ACC. 

C.An applicant for relief from strict application of these standards shall demonstrate that all of 
the foIbing criteria are met: 
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1 .No reasonable use with less impact on the critical area and its buffer is possible. 

There is no feasible and reasonable on-site alternative to the activities proposed, considering 
possible changes in site layout, reductions in density and similar factors, that would allow a 
reasonable and economically viable use with fewer adverse impacts; 
2.The proposed activities, as conditioned, will result in thg minimum possible impacts to  
affected critical areas; 
3,AIt reasonable mitigation measures have been implemented or assured; 
4.The inability to derive reasonable use is not the result of the applicant's actions or that of a 
previous property owner, such as by segregating or 'dividing the property and creating an 
undevelopable condition; and 

5.The applicant shall demonstrate that the use would not cause a hazard to life, health or 
property - 
D.The burden of proof shatl be on the applicant to provide evidence in support of the 
application and to provide sufficient information on which any decision has to be made. 

EApproval of a reasonable use exception shall not eliminate the need for any other perrriit or 
approval otherwise required for a proposal by applicable city codes. . 

F.Ex&pt when application of this title would deny all reasonable use of a site, an applicant 
who seeks an exception from the regulations of the title-shall pursue a variance as provided in 
ACC 16.10.160. (Ord. 5894 5 1,2005.) 

Bothdl Municipal Code: 

16.10.150ReasonabIe use provision. 
A-The standards and requirements of these regulations are not intended, and shall notbe 
construed or applied in a manner, to deny all reasonable use of private property. If an applicant 
demonstrates to the satisfaction of the hearing examiner that strict application of these 
standards would deny al  reasonable use of a property, development may be permitted subject 
to appropriate conditions. 
B.Applications for a reasonable use exception shall be processed as a Type 111 decision, 
pursuant to ACC 14.03.030 and Chapter 18.66 .ACC. 

C.An applicant for reIief -from strict application of these standards shall demonstrate that all of 
the following criteria are met: 

1 .No reasonable u% with less impact on the critica1 area and its buffer is possible. 
There is no feasible and reasonable on-site alternative to the activities proposed, considering 
possible changes in site layout, reductions in density and similar factors, that would allow a 
reasonable and economicalty viable use with fewer adverse impacts; 
2.The proposed activities, as conditioned, will result in the minimum possible impacts to 
affected critical areas; 
3.AIl reasonable mitigation measures have been implemented or assured; 
4.The inability to derive reasonabie use is not the result of the applicant's actions or that of a 
previous propetty owner, such as by segregating or dividing the property and creating an 
undevelopable condition; and 
5.The applicant shall demonstrate that the use would not cause a hazard to life, health or 
property. 



D.The burden of proof shaIl be on the applicant to provide evidence in support of the 
application and to provide sufficient information on which any decision has to be made. 
EApproval of a reasonable use exception shall not eliminate the need for any other permit or 
approval ofhewise required for a proposal by applicable ctty codes. 
F.Except when application of this title would deny a11 reasonable use of a site, an applicant 
who seeks an exception from the regulations of the t'itle shall pursue a variance as provided in 
ACC 16.10.160. (Ord. 5894 g 1, 2005.) 

Des Moines Municipal .Code: 

18.86.094 Reasonable use exceptions in wetlands, streams, ravine sidewalls, and bluffs. 

(I) Adjustments to Dimensional Requirements. 

(a) Yard Reductions for Building One Single-Family Dwelling. When an environmentally 
sensitive area that is undevelopable 
pursuant to DMMC 18.86.060 together with any required yard on the opposite side of the 
undevelopable area equals more than 50 percent of the property dimension of the 
development site, such yard shall be reduced as fotlows: 

(i) A required side yard is reduced to five feet. 

(ii) A required front or rear yard is reduced to 10 feet. 

(b) Other Adjustments. Ail other adjustments to any dimensional requirements of this title or 
other land use regulatory provisions of this code shall be processed as either a PUD or 
variance pursuant to chapter 18.52 DMMC and the hearing examiner code, respectively. 

(2) Single-Family Dwelling. Development of one single-family dwelling within the buffer of a 
wetland or stream o'n a developmept site shall be approved by the community development 
director if the applicant demonstrates that: 

(a) The extent of development within the buffer is limited to that which is necessary to createi'a 
developable. area which is no larger than 5,000 square feet; 

(b) The proposal utilizes to the maximum extent possible and best available construction, 
design, and development techniques 
which result in the least adverse impact on the environmentally sensitive area; 

(c) The proposal incorporates the development standards of DMMC 18.86.070 through 
18.86.087 and the surface water design manual to the maximum extent possible; and 

(d) The proposal is consistent with the purpose and intent of this chapter. 

(3). Other Development Proposals. An applicant may propose to develop other than one single- 
family dwelling on ,a development 
site in accordance with subsection (2) of this section pursuant to the following: 

(a) Procedure. The city shali process a reasonable use development exception through the 
office of the hearing examiner, or 
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if the exception is proposed in conjunction with a development proposal requiring approval of 
the city council, the exception 
shall be processed together with that development proposal- The cornmunrty development 
director shall serve as the applicable department director and the hearing examiner or city 
council shall serve as the hearing body. 

(b) Decision Criteria. The city shalt approve or approve with modifications an application far a 
reasonable use development 
exception if: 

( i )  The proposal is limited to the minimum necessary to fulfill reasonable use of the property; 
and 

(ii) The proposal is compatible in design, scale, and use with other development or potential 
development in the immediate 
vicinity of the subject property in the same zone and with similar site constraints; 

(iii) The proposal utilizes to the maximum extent possible the best available construction, 
design, and development techniques . which . result in the least adverse impact on the . . 
environmentally sensitive area b'r 'areas; 

(iv) The proposal incorporates the development standards of DMMC 1 8.86.070 through 
18.86.087 and the surface water 
design manual to the maximum extent possible; and 

(v) The proposal is consistent with the purpose and intent of this chapter. 

(4) Limited Waiver of Hillside Disturbance Limitations. Any one or all of the disturbance 
limitation requirements of DMMC 
18.86.077 may be waived if the community development director determines that the 
application of such requirements is not feasible for developing one singie-family dwelling on a 
development site and the proposal is consistent with the purpose and intent of this chapter. 

(5) Modification of Existing Structures. Existing structures or improvements that do not meet 
the requirements of this chapter hay be remodeled, reconstructed, or replaced; provided, that 
the new construction does not further intrude into an environmentally sensitive area. 

(6) Previously Altered Environmentally Sensitive Areas. If any portion of an environmentally 
sensitive area has been altered from its natural state, the applicant may propose to develop 
within the altered area pursuant to the faIIowing: 

(a) Procedure. The city shall process the proposed development exception through the office, 
of the hearing examiner, or if.the exception is proposed in conjunction with a development 
proposal requiring approval of the city council, the exception shall be processed together with 
that development proposal. The community development director shall serve as the applicable 
department director and the hearing examiner or city council shall serve as the hearing body. 

(b) Decision Criteria. The city shalt approve or approve with modifications an application for a 
development exception 
within a previously altered environmentally sensitive area only if the applicant demonstrates 
that: 
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(i) The environmentally sensitive area was lawfutly altered in accordance with the provisions of 
this code and any state and 
federal laws at the time the alteration occurred; 

(ii) The alteration has significantly disrupted.the natural functions. of the environmentally 
sensitive area; 

(iii) The proposal utilizes to the maximum extent possible the best available construction, 
design, and development techniques which result in the least adverse impact on the 
environmentally sensitive area; 

(iv) The proposal incorporates the development standards of DMMC 18.86.070 through 
18.86.087 and the surface water 
design manual to the maximum extent possible; and 

(v) The proposal is &nsisient with the purpose and intent of this chapter. [Ord. 1237 3 3, 'l999; 
Ord. 853 5 9(a), 1990.f 

23.40;210 Variances. 

A. Variances from the standards of this title may be authorized through the process of hearing 
examiner review in accordance with the procedures set forth in Chapter 20.85 ECDC only if an 
applicant demonstrates that one or more of the following two conditions exist: 

1, The application of this title would prohibit a development proposal by a public agency or 
public utility. A public agency and utility exception may be granted as a variance if; 

a. There is no other practical alternative to the proposed development with less impact on the 
critical areas; . . 

b. The application of this title would unreasonably restrict the ability to provide utility services to 
the public; 

c. The proposat does not pose an unreasonable threat to the public health, safety, or weifare 
on or off the development proposal site; 

d. The proposal attempts to protect and mitigate impacts to the critical area functions and 
values consistent with the best available science; and , 

e. The proposal is consistent with other applicable regulations and standards. 

2. The application of this title would deny all reasonable economic use (see the definition of 
"reasonable economic use(s)" in ECDC 23.40.320) rReasonable economic use(s)" means the 
minimum use to which a property owner is entitled under applicable state and federal 
constitutional provisions in order to avoid a taking andior violation of substantive due process. 
"Reasonabie economic use" shall be liberally construed to protect the constitutional property 

, 

rights of the apphcant. For example, the minimum reasonable use of a residential lot which 
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meets or exceeds minimum bulk requirements is use for.one single-family residential structure. 
Determination of "reasonable economic use" shall not include consideration of factors personal 
to the owner such as a desire to make a more profitable use of the site.] of the subject 
property. A reasonable use exception may be authorized as a variance only if an applicant 
demonstrates that: 

a. The application of this title would deny all reasonable economic use of a properly or subject 
parcel; 

b. No other reasonable economic use of the property consistent with the underlying zoning and 
the ~ i t y  comprehensive plan has less impact on the critical area; 

c. The proposed impact to the critical area is the minimum necessary to allow for reasonable 
economic use of the property; 

d. The inability of the applicant to derive reasonable economic use of the properly is not the 
result of actions by the applicant after the effective date ofthe ordinance codified in this title or 
its predecessor; 

e. The proposal does not pose an unreasonable threat to the public health, safety, or welfare 
on or off the development proposal site; 

f. The proposal minimizes net loss of critical area functions and values consistent with the best 
available science; and 

g. The proposal is consistent with other applicable regulations and standards. 

B. Specific Variance Criteria. A variance may be granted if the'applicant demonstrates that the 
requested action conforms to all of the following specific criteria: 

1. Special conditions and circumstances exist that are pecutiar to the land, the Iot, or 
something inherent in the land, and that are not applicable to other lands in the same district; 

2. The special conditions and circumstances do not result from the actions of the applicaM 

3. A literal interpretation af'the provisions of this title would deprive the applicant of all 
reasonable economic uses and privileges permitted to other properties in the vicinity and zone 
of the subject property under the terms of this titie, and the variance requested is the minimum 
necessary to provide the applicant with such rights; 

4. Granting the variance requested will not confer on the applicant any special privilege that is 
denied by this title to other lands, structures, or buildings under similar circumstances; 

5. The granting of the variance is consistent with the general purpose and intent of this title, 
and will not further degrade the functions or values of the associated critical areas or otherwise 
be materially detrimental to the public welfare or injurious to the property or improvements in 
the vicinity of the subject property; and 

6. The decision to grant the variance is based upon the best available science and gives 
special consideration'to conservation or protection measures necessary to preserve or 
enhance anadrornous fish habitat. 
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C. Hearing Examiner Review. The city hearing examiner shalt review variance applications and 
conduct a public hearing pursuant to the provisions of Chapter 20.1 00 E D C .  The hearing 
examiner shalt approve, approve with conditions, or deny variance applications based on a 
proposal's ability to comply with general and specific variance criteria provided in subsections 
(A) and (5) of this section. 

D. Conditions May Be Required. The director retains the right to prescribe such conditions and 
safeguards as are necessary to secure adequate protection of critical areas from adverse 
impacts, .and to ensure conformity with this titie for variances granted through hearing 
examiner review. 

E. Time Limit. The director shall prescribe a time tmit within which the action for which the 
variance is required shall be begun, completed, or both. Failure to begin or complete Such 
acfion within the est,ablished time limit shall void the variance, unless the applicant files an 
application for an extension of time before the expiration. An application for an extension of 
time shall be reviewed by the director as provided in ECDC 20.95.050. 

F. Burden of Proof, The burden of proof shall be on the applicant to. bring forth evidence in 
support of a variance application and'upon which any decision has to be made on the 
application. [Ord. 3527 5 2, 20041. 

Federal Way Municipal Code: 

22-4244 Reasonable use of the subject propew. 

(a) The provisions of this section establish a mechanism whereby the provisions of this article 
may be modified or waived on a case-by-case basis if their implementation would deprive an 
applicant of all reasonable use of the subject property. 

(b) An applicant may apply for a rnodfication or waiver of the provisions of this article using 
process tV; except, that applications for projects on single-family residential lots platted prior to 
the incorporation of the city may use process I l l ,  

(c) The city may approve a modification or waiver of the requirements of this article on a case- 
by-case basis based on the following criteria: 

(1) The application of the provisions of this artide eIirninates all reasonable use of the subject 
property. 

(2) It is solely the. implementation of this article, and not other factors, which precludes all 
reasonable use of the subject property. 

(3) The applicant has in no way created or exacerbated the condition which forms the limitation 
on the use of the subject property, nor in any way contributed to such limitation. 

(4) The knowledge of the applicant of limitations on the subject property when he or she 
acquired the subject property. 

(5) The waiver or modification will not lead to, create nor significantly increase the risk of injury 
or death to any pet-son or damage to improvements on or off the subject property. 
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(d) If the city grants a request under this section, itshall grant the minimum necessary to 
provide the applicant with some reasonable use of the subject property, considering the factors 
described in subsections (c)(?)  through (c)(5) of this section. The city may impose any 
limitations, conditions and restrictions it considers appropriate to reduce or eliminate any 
undesirable effects or adverse impacts of granting a request under this section. (Ord. No. 90- 
43, 5 Z(80.351, 2-27-90; Ord. No. 91-1 05, 5 4(80.35), 8-20-91; Ord. No. 91-123, 5 3(80.35), 12- 
17-91; Ord. NO. 99-353, 5 3, 4 1-16-99; Ord. NO. 04-468, § 3, 11-16-04) 

Section 20.740.080 Reasonable Use Exceptions 

A- Exception Request and Review Process. 

.If the application of this chapter would deny all reasonable economic use of the subject 
property, the city shall determine if compensation is an appropriate action, or the property 
owner may apply for an excepti.on pursuant to.this section. Exceptions from the standards of 
this chapter may be authorized by the city in accordance with the procedures set forth in VMC 
20.210.060, Type t II Applications. 

An application for a reasonable use exception shall be made to the city and shall include a 
Critical Areas Report, including mitigation plan, if necessary; and any other related project 
documents, such as permit applications to other agencies, special studies, and environmental 
documents prepared pursuant to the State Environmental Policy Act (RCW 43.2 1 C). The 
planning official shalf prepare a recommendation to the Hearings Examiner based on review of 
the submitted information, a site inspection, and the proposal's ability to comply with 
reasonable use exception criteria in VMC 20.740.080(6). 

B. Reasonable Use Review Criteria. Tbe city shall approve applications for reasonable use 
exceptions when all of the following criteria are met: 

1. The application of this chapter would deny all reasonable economic, use of the property; 

2. No other reasonable economic use of the property has less impact on the criticat area; 

3. The proposed impact to the critical area is the minimum necessary to allow for 
reasonable economic use of the property; 

4. The inability of the applicant to derive reasonable economic use of the property is not the 
result of actions by the applicant after the effective date of this chapter, or its predecessor; 

5. The proposal does not pose a significant threat to the public health, safety, or welfare on 
or off the development proposal site; 

6. The proposal mitigates for the loss of critical area functions to the greatest extent feasible 
and contributes to the Critical Areas Restoration Fund for any impacts that cannot be 
mitigated. 

7. The proposal is consistent with other applicable regulations and standards. 

511 5/2006 
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C. Burden of Proof. The burden of proof shall beon the applicant to bring forth evidence in 
support of the application and to provide sufficient information on which any decision has to be 
made on the application. 

You might also find some samples on our "Critical Areas" Web page. 

1 hope this helps. Let me know if 1 can be of any more assistance. 

Byron Katsuyama 
Public Policy Consultant 

Municipal Research & Services Center 
2601 - Fourth Ave, Suite 800 
Seattle, WA 98 121 -1 280 
Phone: (206) 625-1 300 
Fax: (206) 625-1220 
Ernail: bkatsuyarna~mrsc.org 

---Original Message-- 
From: rjenkinson@ci.kirkland.wa.us [rnaiIto:r~enkinson@ci.kirkland.wa.usf 
Sent: Wednesday, May 10,2006 4:06 PM 
To: Receptionist 
Subject: Research Request 

Name: Robin Jenkinson 
City or County Employed by: City of Kirkland 
Department: City Attorney's Office 
Position: City Attorney 
Phone: (425) 587.3031 
Fax: (425) 587.3025 
Address: 
123 Fifth Avenue 
Kirkland, WA 98033-61 89 
E-maii: rjenkinson@ci.kirkland.wa.us 
Research Request: 
Good afternoon, The City of Kirldand is looking to rewrite its reasonable use exception for its 
critical areas ordinances and I am looking for a few good examples. Using your site search, I 
located provisions from Bellevue, Burien, Cashmere, Spokane, Stanwood, Steilacoom, and 
Kitsap -County. Have you assembled or are you aware of others? Do you have any from other 
states? Thanks. Robin 
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90.140 Reasonable Use 

This chapter is n& intended, and shall not be eonstrued or applied in a nianner, to denireasonable 
use of a lot, tract, or parcel. An owner of real property may apply for a reasonable.y$e exception 
to this chapter, w h i i  shall be considered under Process HB of Chapter 152 KZC. Th'e'application 
shall include the p r o p o d  use and activitii for the property, and shall address the 'criteria 
described in this section. The decision maker shall determine Meher  application -of Ihis chapter 
will deny reasonable use of the property. 'and whether the proposed use and activit'ies are a 
reasonable use of the property. In making these determinations, the decision maker shall consider 
the fdlowing three criteria: 

1. . There is no permitted type of land use for the property with less impact on the sensitive area 
and the buffer isfeasible and reasonable; and 

2 No on-site alternative to the proposal is feasible and reasonable, &side ring possible changes 
in site layout, rductions in density and similar factors; and 

3. The proposal, as conditioned, will result in minimum feasible alteration of or impairment to the 
functional characteristics d the sensitive areas, and their existing contours, vegetation. fish 
and wildlife resobrces, and hydrological conditions; and will not cause significant degradation 
of groundwater or sudace-water quality. 

The applicant shall submit a report prepared by a qualiied professional selected by the applicant, 
with the quali'kd professional's report mviewed by the City's wetland consultant at the applicant's 
.cost and expense. The report shall describe how the proposal will or will not comply with the dbove 
tfiree decisional criteria. 

In determining whether application of this chapter will deny reasonable use of the property, the 
decision maker shall consider the following: 

. 1. The inability to derive reasonabte use is the result of the applicant's actions, such as segregat- 
; ing M dividing property and creating the undwelopable codion, or taking actions in violation 

of any local, sate, or federal law or regulation; and 

2. The land use and environmental regulations which reasonabb use of lhe property 
were in effect at the time of purchase of the property by the applicant. 



ATTACHMENT 4 
90.140 Reasonable Use. 

1. Purpose of the Reasonable Use Ekception. The purpose of the 
reasonable use exception is to: 

a. Provide the City with a mechanism to approve limited use and 
disturbance of a sensitive area and sensitive area buffer when strict application 
of this chapter would deny all economically viable use of the property; 

b. Establish guidelines and standards for the exercise of this authority 
adjusted to the specific conditions of each site; and 

c. To protect public health, welfare and safety of the citizens of Kirkland. 

2. "Reasonable Use" - is a legal concept that has been articulated by 
federal and state courts in regulatory takings cases. In a takings case, the 
decision-maker must balance the public benefit against the owner's interests 
by considering the nature of the harm the regulation is intended to prevent, the 
availability and effectiveness of alternative measures, and the economic loss 
borne by the owner. Public benefit factors include the seriousness of the harm 
to be prevented, the extent to which the land involved contributes to the harm, 
the degree to which the regulation solves the problem, and the feasibility of 
less oppressive solutions. 

3. Reasonable Use Exception. If the application of this chapter would 
preclude all reasonable use of a site, an owner of real property may apply for a 
reasonable use exception to this chapter. The application shall be considered 
under Process IIB of Chapter 152 KZC, provided that for a single-family 
development proposal which does not exceed a total of 3,000 square feet of 
site impact, and does not encroach into the sensitive area, but only the 
associated buffer, the administrative alternative process in subsection 5 of this 
section may be used. 

As part of the reasonable use request, in addition to submitting an application, 
the applicant shall submit a report prepared by a qualified professional and 
fund a review of this report by the City's qualified professional. The report shall 
include the following: 

a. A determination and delineation of the sensitive area and sensitive 
area buffer containing all the information specified in KZC 90.40(3) for a 
wetland or based on the definitions contained in this chapter for a stream; 

b. An analysis of whether any other reasonable use with less impact on 
the sensitive area and sensitive area buffer is possible; 

c. Sensitive site design and construction staging of the proposal so that 
the development will have the least practicable impact on the sensitive area 
and sensitive area buffer; 



d. A description of the area of the site which is within the sensitive area 
or within the set-backs or buffers required by this chapter; 

e. A description of protective measures that will be undertaken such as 
siltation curtains, hay bales and other siltation prevention measures, and 
scheduling the construction activity to avoid interference with wildlife and 
fisheries rearing, nesting or spawning activities; 

f. An analysis of the impact that the amount of development proposed 
would have on the sensitive area and the sensitive area buffer; 

g. How the proposal minimizes to the greatest extent possible net loss of 
sensitive area functions; 

h. Whether the improvement is located away from the sensitive area and 
the sensitive area buffer to the greatest extent possible; and 

I. Such other information or studies as the Planning Official may 
reasonably require. 

4. Decisional Criteria. The City shall grant applications for reasonable 
use exceptions only if all of the following criteria are met: 

a. That no permitted type of land use for the property with less impact on 
the sensitive area and associated buffer is feasible and reasonable; 

b. That there is no feasible on-site alternative to the proposed activities, 
including reduction in density or intensity, phasing of project implementation, 
change in timing of activities, revision of road and tot layout, and/or related site 
planning considerations, that would allow a reasonable economic use with less 
adverse impacts to the sensitive area and buffer; 

c. Unless the applicant can demonstrate unique circumstances related to 
the subject property, the development proposal results in no more than 10% of 
the site being disturbed by structure or other land alteration including but not 
limited to grading, utility installation, decks, paving, and landscaping; provided, 
however, that if the subject property is a lot of less than 30,000 square feet, a 
total area of up to 3,000 square feet may be disturbed; 

d. The proposal is compatible in design, scale and use with other 
development in the immediate vicinity of the subject property in the same zone 
and with similar site constraints; 

e. The proposal utilizes to the maximum extent possible the best 
available construction, design and development techniques, including pervious 



surfaces, which minimize to the greatest extent possible net loss of sensitive 
area functions and values; 

f. The proposed development does not pose an unreasonable threat to 
the public health, safety, or welfare on or off the property; and 

g. The inability to derive reasonable use is not the result of actions by the 
applicant after the effective date of this chapter or its predecessor. 

The City may approve reduction in required yards to reduce the impact on the 
sensitive area and sensitive area buffer. The City may impose any other 
reasonable conditions on the granting of the reasonable use exception 
consistent with the minimum requirements of this chapter. 

5. Reasonable Use Process: Administrative Alternative. If, in order to 
provide reasonable use of a site, the standards of this chapter need to be 
modified and the proposed improvement does not exceed a total of 3,000 
square feet of site impact, including but not limited to structures, paved areas, 
landscaping, decks, utility installation, and grading, the Planning Director is 
authorized to approve a reasonable use exception subject to subsections 3.a. 
through 4.h, of this section and considered under Process I of Chapter 145 
KZC. Administrative approval shall also be subject to the following limitations: 

a. The required front yard may be reduced by up to 50% where the 
applicant demonstrates that the development cannot meet the City's code 
requirements without encroaching into the sensitive area buffer. 

b. The encroachment of the proposed development shall only be into the 
sensitive area buffer, not the sensitive area. 

The Planning Director shall include in the written decision any conditions and 
restrictions that he/she determines are necessary to eliminate or minimize any 
undesirable effects of approving the exception. The Planning Director may 
impose any other reasonable conditions on the approval of the exception 
consistent with the minimum requirements of this chapter. 

6. Laase of Amroval. The reasonable use exception approval expires and 
is void if the applicant fails to file a complete building permit application within 
one year of the final decision granting or approving the exception, unless the 
applicant has received an extension for the exception from the decision-maker 
30 days prior to expiration. "Final decision" means the final decision of the 
Planning Director or City Council. 

a. The applicant may apply for a one-time extension, of up to one year. 
The application must be submitted by letter to the Planning Department and, 
along with any other supplemental documentation, must demonstrate that the 
applicant is making substantial progress toward developing the subject 
property consistent with the approval and that circumstances beyond his/her 
control prevent compliance with the time limit under this section. 

b. The applicant shall include with the letter of request the fee as 
established by ordinance. 



c. An application for a time extension will be reviewed by the Planning 
Director for an administrative alternative Process I approval and by the Hearing 
Examiner for a Process IIB approval. 

d. Any person who is aggrieved by a time extension or denial of a time 
extension under this section may appeal that determination. 

e. The applicant must file a letter of appeal within 14 days of the 
approval or denial of the time extension indicating how the determination 
affects his/her property and presenting any relevant arguments or information 
on the correctness of the determination. The applicant shall include the 
appeal fee as established by ordinance. 

f. All appeals of decisions under this section will be reviewed and 
decided upon using Process IIA, described in Chapter 150 KZC. 

Ord\KZC Reasonable Use-Final 


