
CITY OF KIRKLAND 
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MEMORANDUM 

To: David Ramsay, City Manager

From: Eric Shields, Planning Director 
 Robin S. Jenkinson, City Attorney 

Date: June 8, 2006 

Subject: Proposed Amendments to Reasonable Use Process 

RECOMMENDATION

Staff recommends that the City Council be briefed on proposed amendments to the existing reasonable 
use process in the Kirkland Zoning Code.  Staff would also ask Council for direction on the key issues 
noted in the discussion below. 

BACKGROUND DISCUSSION

On May 2, 2006, the City Council considered two reasonable use applications recommended by the 
Hearing Examiner.  The Council asked staff to examine the existing reasonable use process for possible 
amendments to be included for consideration by the Planning Commission as part of the annual Zoning 
Code amendments.

Washington’s Growth Management Act (GMA) was passed by the State Legislature in 1990.  Under the 
GMA, all cities and counties in Washington are required to adopt regulations to protect critical or 
environmentally sensitive areas.  The City of Kirkland adopted regulations in 2002 to protect sensitive 
areas including wetlands, streams, lakes, and frequently flooded areas.

The GMA critical areas requirement frequently restricts the amount of land upon which a property owner 
can construct buildings or other structures and in many cases eliminates a substantial amount of the 
economically viable use of the property.  The critical areas regulations of almost all cities, including 
Kirkland’s, contain a reasonable use provision to allow exceptions to critical area regulations when strict 
application of the regulations would deny reasonable use of the property.  There is no legal requirement 
under state statute for cities to enact reasonable use exemptions.  Cities have done so to avoid being held 
liable to property owners for compensation. 

With the goal of ensuring that the important sensitive area regulations are enforced to the fullest extent 
possible, staff has attempted to craft amendments to the reasonable use process which would:  1) retain 
flexibility in order to adapt to the specific conditions of each site; 2) provide better guidelines for the 
exercise of this authority.
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The first step in the process of drafting the proposed amendments was to collect examples of the 
reasonable use provisions from other cities and, in some instances, counties.  (see Attachment 1 -
examples).  In addition, staff closely reviewed the existing reasonable use provision and attempted to more 
fully describe the required submittals and better organize the approval criteria.  (see Attachment 2 –
existing provisions).  Finally, staff is recommending an alternative administrative process for improvements 
which do not exceed 3,000 square feet of site impact, including structures, paved areas, landscaping, 
decks, utility installation, and grading, as incentive for property owners to limit the size of their proposals.  
(see Attachment 3 – draft provisions, subsection 5, page 3). 

The issues on which staff seeks Council direction are as follows: 

1. Is there additional information which Council would like with applicants’ submittals? 
2. Are the criteria identified for the decision-making process understandable and acceptable? 
3. Does the Council think an alternative administrative process is appropriate? 
4. Does the Council think 3,000 square feet of site impact is the correct threshold? 

Once Council provides direction to staff, any proposed amendments will be forwarded to the Planning 
Commission for its consideration.  It is anticipated that these and other proposed Zoning Code 
amendments will be included in a packet to be transmitted to the Planning Commission in July. 

ATTACHMENTS

1. Examples of reasonable use provisions from other cities and counties. 
2. Existing reasonable use process in Kirkland Zoning Code 90.140. 
3. Proposed amendments to reasonable use process. 
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Part 20.30P Protected Area Development Exception 

20.30P.110 Scope. 

This Part 20.30P establishes the procedures and criteria that the City will use in making a 
decision upon an application for a Protected Area Development Exception or Small Cot 
Protected Area Development Exception. (Ord. 4978, 3-17-97, 5 4; Ord. 3775, 5-26-87, 5 
22) 

20.30P. 115 Applicability. 

This part applies to each application to approve a use or development on a site which 
contains more than 90 percent protected area defined by LUC 20.25H.070 or protected 
area setback defined by LUC 20.25H.090. (Ord. 3775,5-26-87,s 22) 

20.30P.120 Purpose. 

A Protected Area Development Exception is a mechanism by which the City may approve 
limited use and disturbance of a protected area defined by LUC 20.25H.070 when no other 
use of the property constitutes a reasonable alternative. This approval also serves to 
modify the dimensional, standards of LUC 20.20.01Q and the dimensional and 
densitylintensity standards of Part 20.25H LUC as necessary to accommodate the 
appropriate level of use or development. (Ord. 3775, 5-26-87, § 22) 

20.30P.125 Who may apply. 

The property owner may apply for a Protected Area Development Exception. (Ord. 3775, 5- 
26-87, § 22) 

20.30P.130 Applicable procedure. 

A. Protected Area Development Exception. 

The City will process a Protected Area Development Exception through Process I, LUC 
20.3.5.1..W et seq. 

B. Small Lot Protected Area Development Exception. 

A Small Lot Protected Area Development Exception applies to a lot of less than 30,000 
gross square feet or a lot for single-family development and will be processed through 
Process 11, LUC 20.35.20U et seq. (Ord. 4978, 3-17-97, 5 5; Qrd. 4302, 11-18-91, 5 16; 
Ord. 3775, 5-26-87, 3 22) .- -- .- -- 

20.30P.140 Decision criteria. 
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The City may approve or approve with modifications an app[ication for a Protected Area 
Development Exception if: 

A. Limiting use of the property to those uses provided in LUC 20.25H.O@.B is not 
reasonable given the physical characteristics of the property, its location and 
surrounding development potential; and 

B. The Protected Area Exception is the minimum necessary to fulfill the purpose of this 
part; and 

D. The proposal is compatible in design, scale and use with other development or potential 
development in the immediate vicinity of the subject property in the same zone and with 
similar site constraints; and 

E. The proposal utilizes to the maximum extent possible the best available construction, 
design and development techniques which result in the least impact on the protected 
area; and 

F. The proposal incorporates the performance standards of LUC 20.25I-l.-110 to the 
maximum extent possible; and 

G. The proposal complies with other applicable requirements of this Code. (Ord. 54.81, 10- 
20-03, 3 13; Ord. 3775, 5-26-87, 5 22) 

20.30P.145 Limitation on authority. 

The City may not grant a Protected Area Development Exception to: 

A. The provisions of LUC 20,10,440 establishing the allowable uses in each land use 
district; or 

B. The provisions of Chapter 20.30 and 20.35 LUC or any other procedural or 
administrative provision of the Land Use Code; or 

C. Any provision of the Land Use Code within the primary approval jurisdiction of another 
decisionmaker as established by the Bellevue City Code; or 

0. Any provision of the Land Use Code which, by the terms of that Code, is not subject to 
a variance. (QrdL,.3Z75, 5-26-87, § 22) 

20.30P.150 Time limitation. 

A Protected Area Development Exception automatically expires and is void if the applicant 
fails to file for a Building Permit or other necessary development permit within one year of 
the effective date of the Exception unless: 

A. The applicant has received an extension for the Exception pursuant to LUC 
2_q,3W,?5; or 

http://www.cityofbeIIevue.org/bellcodeA3luc203OP. html 
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B. The Exception approval provides for a greater time period. (Ord. 3775 5-26-87, 5 22) 

20.30P.155 Extension. 

A. The Director of Planning and Community Development may extend a Protected Area 
Development Exception, not to exceed one year, if: 

1. Unforeseen circumstances or conditions necessitate the extension of the Exception; 
and 

2. Termination of the Exception would result in unreasonable hardship to the applicant; 
and the applicant is not responsible for the delay; and 

3. The extension of the Exception will not cause substantial detriment to existing uses 
or sensitive areas in the immediate vicinity of the subject property. 

B. The Director of Planning and Community Development may grant no more than one 
extension. (Ord. 4978, 3-17-97, 5 7; Ord. 3775, 5-26-87, 5 22) 

20.30P.160 Assurance device. 

In appropriate circumstances, the City may require a reasonable performance or 
maintenance assurance device in conformance with LUC 20.40.490 to assure compliance 
with the provisions of the Land Use Code and the Exception as approved. (Qrd. 3775, 5- 
26-87, 5 22) 
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RCW). The application shall be processed using the Type 1 review process pursuant to 
BMC 19.65. 

C. Public agency and utiIity exception review cxiteria. The Director? decision shall be based 
on the following criteria: 

1. There is no other practical or feasible alternative to the proposed development with 
Iess impact on the niticuIarea; and 

ii. The proposal minimizes the impact on rn>icaIanas, and 

iii. The application of this chapter would unreasonably restrict the ability to provide 
utility services to the public, and 

iv. The proposal meets the decision criteria in BMC 19.40.100. 

4. Reasonable use exception. 

A. If the application of this chapter would deny all reasonabh we of the property, the applicant 
may apply for a Reasonable Use Exception. All reqbkements of this chapter apply, except 
as specifically waived as part of the decision on the exception. 

B. Limitations. Reasonable use exceptions are not authorized for changes in density 
limitations, permitted uses or activities in mmtica(mas or their required &@en, expanding a use 
otherwise prohibited, and shall not be used to achieve the maximum density allowed without 
the existence of m3cul areas. 

C. Exception request and review process. An application for a reasonable use exception 
s h d  be made to the city and shall &dude a mm&caiarca study, incluhng niitigation plan, if 
necessary; and any other related project documents, such as specid stucltes, and 
environmental documents prepared putsuant to the State Environmental Policy Act 
(Chapter 43.21C RCW). The application shall be processed using the Type 1 review process 
pursuant to BMC 19.65. 

D. Reasonable use exception review criteria. The Dinctor'l decision shall be based on the 
following cntena: 

i. The application of this chapter would deny all reasonabb w e  of the property; 

ii There is no other reuonabh me with less impact on the ni~icalarea; 

iii. The proposed development does not pose an unreasonable threat to the public 
health, safety or welfare on or off the development proposal side and is consistent with 
the general purposes of this chapter and the public interest; and 

iv. Any alteralions permitted to the mmticuIana shd 'be  the midmum necessay to allow 
for rtmonubh U J ~  of the propeq.  

v. Thc proposal meets the decision criteria in BMC 19.40.100. [Ord. 376 $ 1,20031 

Chapter 19.40-Critical Areas 
Ord. 394, Exhibit A 
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19.40.100 Review criteria. 

1. Any altcrafion to a rn'n'cdnrea or its required bafer, unless otherwise provided for in this Chapter, 
shall be reviewed and appioved, approved with conditions, or denied based on the proposal's 
ability to comply with all of the following criteria: 

A. The proposal limits the impact on mmticalam, 

B. The proposd does not pose an unreasonable threat to the public health, safety, or 
welfare on or off the site; 

C. The proposal is consistent with the general purposes of this Chapter and the public 
interest; 

D. Any alterations permitted to the crificai area or its required bu@r are mitigated in 
accordance with the critical. area study; and 

E. The proposd protects the ct5ticallirea functions and value consistent with the b e ~ t  a~dildbh 
science. 

2. The city may condition the proposed activity as necessary to mitigate impacts to niticalureas 
and to conform to the standards required by this Chapter. [Ord. 376 $1,20031 

=TICAL AREA STUDY 
C 

19.40.110 Critical area study -waiver. 

The Dincior shall waive the requirement for a cti~cal area study $- 

1. There will be no ahrubon of the Mdficalarca or bnfq and 

2. The development proposd wiU not impact the mmticaIatra in a manner contrary to the purpose, 
intent, and requirements of tlus Chapter; and 

3. The proposal is consistent with other City of ~ u & n  applicable regulations and standards. 
[Ord. 376 5 1,20031, or 

19.40.lZO Critical area study requirements. 

1. General. The critical area study shall be funded by the appkcunt and shall be prepared in 
accordance with procedures established by the Director. If appropriate professional expertise does 
not exist on City staff, the Dintfor may retain experts at the app(icand9 expense to review critical 
area studies submitted by the appkcant. Exnense to the a~bkcant shall be determined at the me- 

Chapter 79.40-Critical Areas 
Ord. 394, Exhibit A 

City of Burien, Washington 
Page 40-9 



Section 15.88.050 Reasonable use exception. 

Chaster 15.88 ENVIRONMENTALLY SENSITIVE AREAS 

Page 1 of 1. 

Section f 5.88.050 Reasonable use exception. 

A. If the application of this Chapter would deny all reasonable use of the property, development 
may be allowed which is consistent with the general purposes of this ordinance and the public interest. 

B. An application for a sensitive areas reasonable use exception shall be filed with the City of 
Carnation and shall be heard by the Planning Board which shall seek legal advice from and consult 
with the City Attorney and shall issue a final decision. 

C. The Planning Board, in recommending approval of the reasonable use exception must 
determine that: 
I. Application of this Chapter would deny all reasonable use of the property; and, 
2. There is no other reasonable use with less impact on the sensitive area; and, 
3. The proposed development does not pose an unreasonable threat to the public health, safety 

or welfare on or off the development proposal site; and, 
4. Any alterations. permitted to these sensitive areas shall be the minimum necessary to allow for 

reasonable use of the property. 
D. Any authorized alteration of a sensitive area under this Chapter shall be subject to miditions 

established by the City and shall require mitigation under an approved mitigation plan. 



C i t y  of Cashmere 

critical area or ignore risk from natural hazards. Any incidental damage to, or alteration of, a 
critical area that is not a necessary outcome of the exempted activity shall be restored, 
rehabilitated or replaced at the responsible parly's expense. 

A. Normal maintenance or repair of existing legal buildings, structures, roads or 
development, including damage by accident, fire or natural elements. Normal repair of 
buildings and structures involves restoring to a state comparable to the original 
condition, including the replaoement of walls, fixtures and plumbing: provided that the 
value of work and materials in any twelve-month period does not exceed twenty-five 
percent of the value of the structure prior to such work as determined by using the most' 
recent ICBO cunstruction tables, the repair does not expand the number of dwelling 
units in a residential building, the building or structure is not physically expanded, and, in 
the case of damaged buildings and structures, a complete application for repair is 
accepted by the City within six months of the event and repair is completed within the 
terms of the permit; 

B. Emergency construction necessary to protect life or pmperty from immediate damage by 
the elements. An emergency is an unanticipated event or occurrence which poses an 
imminent threat to public health, safety. or the environment, and which requires 
immediate adion within a time too short to allow full compliance. Once the threat to the 
public health, safety, or the environment has dissipated, the construction undertaken as 
a result of the previous emergency shall then be subject to and brought into full 
compliance with this title; 

C. Existing agricultural activities normal or necessary to general farming conducted 
according to industry-recognized best management practices including the raising of 

. . . crops or the grazing of livestock; . . 
D. The normal maintenance and repair of artificial drainage systems which does not 

involve the use of heavy equipment, and which does not require permit issuance fmm 
other local, state or federal agencies. 

E. Site investigative work necessary for land use application submittals such as surveys, 
soil logs, percolation tests and other related activities. In every case, critical area 
impacts should be minimized and disturbed areas shall be immediately restored; and 

F. Passive recreational activities, including, but not limited ta: fishing, bird watching, hiking, 
hunting, boating, horseback riding, skiing, swimming, canoeing, and bicycling provided 
the activity does not alter the critical area or its buffer by changing existing towgraphy, 
water conditions or water sources. 

18.10 A040 Reasonable Use 

A. The city may modify the requirements of this title in specific cases when necessary to 
allow reasonable use of an applicant's property. To qualify for such relief the applicant 
must demonstrate all of the following: 

3. That no other reasonable use can be made of the property that will have a lesser 
adverse impact on the critical area and adjoining and neighboring lands; 

2. That the proposed use does not pose a threat to the public health, safety or 
welfare; and 

3. That the amount of relief requested is the minimum necessary to allow 
reasonable use of the property. 

3. A resuest for a reasonable use exce~tion shall be submitted to the city with the 
appli&tion materials for the particular development proposal. The ap&cation shall be 
su~wlemented with an exolanation as to how the reasonable use excention criteria are 
saiisfied. The city may require additional information or studies to supplement the 
reasonable use exception request. 

C. A reasonable use exception shall be processed according to the provisions of the Title 
14 CMC governing limited administrative reviews. 

18-10 A050 Reference Maps and Inventories 

The distribution of critical areas within the City are described and displayed in reference 
materials and on maps maintained by the City. These reference materials, in the most current 
form, are intended for general information only and do not depict sitespecific designations. 
They are intended to advise the City, applicants and other participants in the development 
permit review process that a critical area may exist and that fu jher study, review and 
consideration may be necessary. These reference materials shall indude but are not limited to 
the following: 

A. Maps. 
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"Reasonable use" or "reasonable economic use" means a legal concept that has been articulated by federal 
and state courts in regulatory takings cases. 
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37.050 Exemptions, exceptions, modifications. 

Certain activities are exempt from the requirements of this chapter, while other activities which are 
regulated by this chapter may be granted specific exceptions or an administrative modification as provided in 
this chapter. This section lists the activities which are exempt from the regulations of this chapter, the 
exceptions which may be granted to the requirements of this chapter, and the administrative modifications 
which can be granted to other requirements of this title of the city code. 

A. Exemptions. All activities which are exempted, excepted, or granted modifications shall prevent, 
minimize andlor compensate for impacts to environmentally sensitive areas to the maximum extent possible. 
Such activities which are exempted, excepted, or granted modifications shall not be exempt from othet laws or 
permit requirements which may be applicable. The following are exemptions to the provisions of this chapter; 
however, the exemptions listed in this section may not be exempted fiom other state or federal regulations or 
permit requirements: 

1. Emergencies that threaten the public health, safety and welfare, as verified by the city; 
2. Legally constructed structures in existence on the date the ordinance codified in this chapter becomes 

effective that do not meet the buffer requirements of this chapter may be remodeled, reconsttucted or replaced 
provided that the new construction or related activity does not further encroach into an environmentally 
sensitive area. Remodeling or reconstruction shall be subject to all other requirements of the zoning code; 

3. Existing and ongoing agriculture in agricultural zones in existence as of the date this chapter becomes 
effective; provided, however, at such time as the property ceases to be used for agricultural activities, the 
property shall be brought into compIiance with the provisions of this chapter; 

4. Normal and routine maintenance of legally constructed irrigation and M i a g e  ditches, provided that 
this exemption shalt not apply to any ditch& used by salmonids; 

5. Normal and routine maintenance of agricuIturaI ponds, livestock watering ponds and fish ponds, 
provided that such activities shall not involve the conversion of any wetland or sfream .not used for such 
purposes on the date this chapter becomes effective; 

6. Entirely artificial structures intentionally constructed by humans from upIand areas for purposes of 
storm water drainage or water quality control, or ornamental landscape ponds, which are not part of a 
mitigation plan required by this chapter; 

7. Category 111 wetlands less than five hundred square feet in area having only one wetland class, which is 
not forested, and which is hydroIogicalIy isolated; 

8. Category iV wetIands less than eight thousand square feet in area; 
9. The following water, sewer, storm drainage, electric, natural gas, cable communications, and telephone 

utility related activities, public street and public park maintenance activities when undemken pursuant to best 
management practices to avoid impacts to environmentally sensitive areas: 

a. Normal and routine maintenance or repair of existing utility structures or right-of-way, 
b. Relocation of electric faciiit ies, lines, equipment or appurtenances, not including substations, with an 

associated voltage of fifty-five thousand wlts or less, when required and/or approved by the pIanning director, 
using the review process described in EMC Title u, Local Project Review Procedures, 

c. Relocation of natural gas, cable communications, telephone facilities, lines, pipes, mains, equipment or 
appurtenances when required and/or approved by the planning director, using the review process described in 
EMC Title 15, Local Project Review Procedures, 

d. Installation or construction in improved street rights-of-way and replacement, operation or alteration of 
a11 facilities listed in subsections A.9.b and A.9.c of this section, 

e. Normal and routine maintenance of public streets, state highways, and public park facilities. 
Maintenance and repair does not include any modification that changes the character, scope, or size of the 
original structure, facility, or improved area nor does it include construction of a maintenance road or the 
dumping of maintenance debris; 

10. Buffer management when approved by the planning director and all agencies with jurisdiction; 
11. Forest practices on city-owned watershed property located in remote areas not contiguous to the Everett 

corporate boundaries, undertaken in accordance with the requirements of the State Department of Natural 
Resources. 

B. Reasonable Use Exception. Nothing in this chapter is intended to preclude reasonable economic use of 
property as set forth in this title. Xf the requirements of this chapter as appiied to a specific lot would deny all 
reasonable economic use of the lot, development will be permitted if the appIicant demonstrates ali of the 
following to the satisfaction of the planning director: 

1. There is no other reasonable use or feasible alternative to the proposed development with less impact on 
the environmentally sensitive area; and 

2. The proposed development does not pose a threat to the public health, safety and welfare on or off of the 
subject lot; and 

http://search.mrsc.org/nxt/gateway.d1l/evrtmc/everet~ 9. html?f=templates$fn=evrtdoc-fr am... 1 1/8/2005 
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3. Any alterations permitted to the requirements of this chapter shall be the minimum necessary to allow 
for reasonable use of the properiy; and 

4. The inability of the applicant to derive reasonable economic use of the property is not the result of 
actions by the applicant in subdividing h e  property or adjusting a boundary line, thereby creating the 
undeveiopable condition after the effective date o f  this chapter; arid 

5. The proposal mitigates the impacts on the environmentally sensitive areas to the maximum extent 
possible. 

C. Reasonable Use Decision Process. Whenever an applicant for a development proposal submits a 
reasonable use proposal to the planning director, the proposal shall incIude the following information which 
will be used to evaluate the criteria for reasonable use exception: . 

1. A description of the areas of the lot which are either environmentally sensitive or within setbacks 
required by this chapter; 

2. A description of the amount of the lot which is within setbacks required by other standards of the zoning 
code; 

3. An analysis of the minimum amount of deveIopment that would be considered "reasonable economic 
use" of the lot, including a narrative which indudes a factual basis for this determination; 

4. An analysis of the impact that the amount of development described in subsection C.3 of this section 
would have on the environmentally sensitive areas; 

5 .  An analysis of whether any other reasonable use with less impact on the environmentally sensitive areas 
and buffers is possible. This must also include an analysis of whether there is any practicable on-site 
alternative to the proposed deveIopment with less impact, including reduction in density, phasing of project 
implementation, change in timing of activities, revision of lot layout, andlor related site planning 
considerations that would .allow a reasonable economic use with less adverse impacts to the environmentally 
sensitive areas and buffers; 

6. A design of the proposal so that the amount of development proposed as "reasonable economic use" will 
have the least impact practicable on the environmentaily sensitive areas; 

7. An analysis of the modifications needed to the standards of this chapter to accommodate the proposed 
development; 

8. A description of any modifications needed to the required front, side and rear setbacks; building height; 
and landscape widths to provide for a reasonable use while providing protection to the environmentally 
sensitive areas; 

9. Such other information as the planning director determines is reasonably necessary to evaluate the issue 
of reasonabIe economic use a s  it relates to the proposed development. 

D. Reasonable Use Administrative Modification. If, in order to provide reasonable economic use, the 
standards of this titie need to be modified, the planning director is authorized to grant an administrative 
modification to the standards of this title in accordance with the following: 

1. If a reasonable economic use of a lot cannot exist without modification of the required front, side andlor 
rear setbacks, building height, andor landscape widths, the planning director is authorized to administratively 
modify such standards only to the extent necessary to provide for a reasonable economic use of the lot while 
still providing protection to the environmentaIly sensitive areas; 

2. If a reasonable economic use of a lot cannot exist without a reduction of the buffers of the 
environmentally sensitive areas, the planning director is authorized to administratively permit a reduction in 
the buffers only to the extent necessary to provide for a reasonable use of the lot, provided there is adequate 
mitigation provided for any reduction in the buffer. This approach shall be preferred in circumstances where 
the environmentally sensitive areas have already been degraded or imputed by activities occurring prior to the 
effective date of this chapter, and enhancementlrestoration of the degraded environmentally sensitive area can 
reasonably be expected to be accomplished; or 

3. If a reasonable economic use of a lot cannot exist by means of either subsection D.1 or D.2 of this 
section, then the planning director is authorized, using the review process described in EMC Title 15, Locat 
Project Review Procedures, to administratively grant a transfer of development rights in addition to subsection 
D. I or D.2 of this section, or in lieu of them. For purposes of this section, "transfer of development rights 
(TDRT means that the city severs the development rights fiom the fee interest and permits the owner of the 
restricted property to either transfer an authorized portion of the development rights in that property to another 
lot owned by the restricted party in accordance with the following provisions, or pemits the owner of the 
restricted property to sell an authorized portion of the rights to owners of land who can use the authorized 
development rights in accordance with the following: 

a. R-S, R-1 and R-2 Zones. The number of dwelling units allowed under a reasonable use determination 
for any residential development may be transferred to an R-S, R-I or R-2 zone; provided, that the number of 
dwelling units allowed to be transferred to the receiving site shall not exceed the lesser of: 

i. The number of dwelling units which the planning director determines to be the minimum necessary to 



'i'itle 19 ZONING Page 3 of 3 

allow for reasonable ecofiomic use of the restricted property, or 
ii. Twenty percent more dwelling units than would be permitted on the receiving site without the transfer of 

development rights. 
In approving a transfer of development rights to the receiving site in the R-S, R-l, or R-2 zone, the 

planning director shall have the authority to aHow for a reduction of the minimum lot area allowed by the mne 
in which the receiving site is located by not more than twenty percent. All such lots shall have a minimum lot 
width of fifty feet. All dwelling units on such lots shall be single-family dwellings. 

b. R-l(A) and R-2(A) Zones. The amount of development transferred to the receiving lot shall not result in 
a development density which exceeds the maximum permitted in the use zone of the receiving lot without the 
transferred development by more than twenty-five percent. All other requirements of the use zone in which the 
receiving lot is located shall apply to the transferred development. 

c. Multiple-Family Zones. The amount of development &ansferred to the receiving lot shall be limited only 
by all other requirements of this titIe applicable to the use zone in which the receiving lot is located (building 
height, off-street parking, setbacks, multiple-family development standards, etc.), excluding maximum 
permitted density. 

d. Commercial and Industrial Zones. The amount of development transferred to the receiving lot shatl not 
exceed that which can be' accommodated by allowing an increase of permitted height on the receiving lot of 
not more than frfteen feet. All other requirements of the use zone in which the receiving lot is located shall be 
applicable to the transferred development. 

E. Public Utility and Infrastructure Exception. If the application of th is  section would prohibit a 
development proposal by a public agency or public utility to construct utility lines for the conveyance of 
water, sewage, storm drainage, natural gas, or telecommunications; or the construction of coIIector or arterial 
streets apd highways, the agency or utility may request an exception pursuant to this subsection. Such a 
request'shall'be reviewed by the hearing examiner using the review process described in EMC Title 15, Local 
Project Review Procedures. The hearing examiner may approve, or approve with modifications such a request 
only when the following findings are made: 

1. There is no other practicable alternative to the proposed development with less impact on the 
environmentally sensitive area; and 

2. The proposal mitigates the impacts on the environmentally sensitive areas to toe maximum extent 
possible; and 

3. The proposal does not impact a significant fish or wildlife habitat area. 
F. Prohibition on Variancesather Exceptions Permitted by this Chapter. The variance procedures 

described in Section 41.130 of this title shdI not apply to the standards of this chapter. The following 
subsections permit alteration or modification of the requirements of this chapter for protection of 
environmental1y sensitive areas: 

1. Subsection 8 for modification of standards for geologically hazardous areas; 
2. Subsections 10 and 1 1 for modification of standards for wetlands and their required buffers; 
3. Subsection 14 for modification of standards for streams and their required buffers. (Ord. 2538-01 5$44, 

45,46,2001; Ord. 1838-91 § 5, 199 1 .) 



b. Geologic data pertinent to well logs or 
borings used to identify information; 

c. Ambient ground water quality; 
d. Ground water elevation; 
e. Depth to perched water table, includ- 

ing mapped location; 
f Recharge potential of facility site, 

respective to permeability and transmissivity; 
g. Ground water flow vector and gradi- 

ent; 
h. Currently available data on welh and 

any springs located within 1,000 feet of the facility 
site; 

i. Surface water location and recharge 
potential; 

j. Water supply source for the facility; 
k Analysis and discussion of the effects 

of the proposed project on the ground water 
resource; 

I. Proposed sampling schedules; 
m. Any additional information that may 

be required or requested by the Pierce County envi- 
ronmental healtb department. 

3. Review of GeohydroIogic Assessment. A 
geohydrologic assessment prepared urider this sec- 
tion shall be submitted to the Pierce County depart- 
ment of environmental, health for review and 
comment. Comments received by the department 
of health within 60 days of submittal of the assess- 
ment shall be considered by the city in the 
approval, conditional approval or denial of a 
project. 

4. Findings for Consideration of Approval. 
A hydrogeologic assessment must clearly demon- 
strate that the proposed use does not present a 
threat of contamination to the aquifer system, or 
provides a conclusive demonstration that applica- 
tion of new or improved technology will result in 
no greater threat to the ground water resource than 
the current undeveloped condition of the site. Suc- 
cessful demonstration of these findings w m t s  
approval under this section. (Ord. 619 5 1, 1992). 

18.12.110 Reasonable use exceptions. 
If the application of this chapter would preclude 

all reasonabIe use of a site, development may be 
permitted, consistent with the general purposes and 
intent of this chapter. 

A. Information Required. An application for a 
reasonable use exception shall be in writing to the 
department director and shall include the following 
information: 

1. A description of the area of the site which 
is within a critical resource area or within the set- 
backs or buffers as required under this title; 

2. The area of the site which is regulated 
under the respective setbacks (minimum yards) 
and maximum impervious coverage of the zoning 
code (GHMC Title 17); 

3. An analysis of the impact that the amount 
of development proposed would have on the criti- 
cal area as defined under this title; 

4. An analysis of whether any other reason- 
able use with Iess impact on the critical area and 
buffer area, as required, is possible; 

5. A design of the project as proposed as a 
reasonable use so that the development will have 
the least practicable impact on the critical area; 

6. A description and analysis of the modifi- 
cation requested of the minimum requirements of 
this title to accommodate the proposed develop- 
ment; 

7. Such other information as may be 
required by the department which is reasonable and 
necessary to evaluate the reasonable use respective 
to the proposed development 
3. Findings for Approval of Reasonable Use 

Exception. If an applicant successfully demon- 
strates that the requirements of this title would 
deny all reasonable use ofa site, development may 
be permitted. The department director shall make 
written findings as follows: 

1. There is no feasible alternative to the pro- 
posed development which has less impact on the 
critical area; 

2. The proposed development does not 
present a threat to the public health, safety or wel- 
fa,; 

3. Any modification of the requirements of 
this title shall be the minimum necessary to allow 
for the reasonable use of the property; 

4. The inability of the applicant to derive a 
reasonabIe use of the property is not the result of 
actions by the appbant which resulted in the cre- 
ation of the undevelopable condition after the 
effective date of this title; 

5.  The proposal mitigates the impacts to the 
critical area to the maximum extent practicable, 
while maintaining the reasonable use of the site; 

6. That all other provisions of this chapter 
apply excepting that which is the minimum neces- 
sary to allow for the reasonable use of the site or 
property. 

The director may impose any reasonable condi- 
tions on the granting of the reasonable use excep- 
tion, consistent with the minimum requirements of 
this chapter. 

C .  Notification of Decision. A decision by the 
director under this section shall be provided, in 
writing, to the applicant and all property owners 
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adjacent to or abutting the site. The applicant shalI 
be responsible for providing a current listing of all 
adjacent property owners along with application 
for a reasonable use exception. 

D. Appeai of Director's Decision. The decision 
of the director may be appealed in accordance with 
the procedures established under GHMC Title 19. 

E. Lits of Applying Reasonable Use Excep- 
tion. A reasonable use exception shall only be con- 
sidered in those situations where a reasonable use 
would be prohibited under this title. An applicant 
who seeks an exception from the minimum 
requirements of this title shall request a variance 
under the provisions of this title. 

F. Time Limitation. A reasonable use exception 
shall be vdid for a period of two years, unless an 
extension is granted by the department at least 30 
days prior to the expiration date. Any extension 
granted shall be on a one-time basis and shalI be 
valid for a period not to exceed one year. The time 
limit is void if the applicant fails to procure the 
necessary development permit within the time 
allotted. The department may grant a time exten- 
sion if 

1. Unforeseen circumstances or conditions 
necessitate the extension of the development 
exception; and 

2. Termination of the development excep- 
tion would result in unreasonabIe hardship to the 
applicant, and the applicant is not responsible for 
the delay; and 

3. The extension of the development excep- 
tion will not cause adverse impacts to environmen- 
tally sensitive areas. (Ord. 727 4 4, 1996; Ord. 619 
4 1, 1992). 

18.12.120 Maintenance of existing structures 
and developments. 

Structures and developments lawfully existing 
prior to the adoption of this section shall be allowed 
to be maintained and repaired without any addi- 
tional review procedures under this title; provided; 
that the maintenance or repair activity itself re- 
mains consistent with the provisions of this chapter 
and does not increase its nonconformity of such 
structures or development. Additionally, such con- 
struction activity shall not prove harmful to adja- 
cent properties. Maintenance consists of usual 
actions necessary to prevent a decline, lapse or ces- 
sation fiom a tawfulIy established condition. Re- 
pair consists of the restoration of a development 
comparable to its original condition within two 
years of sustaining damage or partial destruction. 
Maintenance and repair shall include damage in- 
curred as a result of accident, fire or the elements. 

Total replacement of a structure or development 
which is not common practice does not constitute 
repair. In addition to the requirements of this sec- 
tion, the requirements of Chapter 17.68 GHMC 
(Non~onfomities) shall apply. (Ord. 619 5 I, 
1992). 

18.12.130 Exemptions from development 
standards. 

Certain activities and uses may be of such 
impact and character or of such dependency to the 
maintenance and welfare of a iawfully permitted 
use that the requirements of this title shall not apply 
and may be waived at the discretion of the depart- 
ment. Notwithstandng the requirements of Title 
17 GHMC, the following uses and activities are 
exempt from the requirements of this chapter: 

A. Minimum actions necessary to protect life or 
property in an emergency situation. Qualification 
as an emergency shall be based upon the factual 
occurrence of imminent threat or danger; 

B. Public and private pedestrian trails which 
consist of a pervious surface not exceeding four 
feet in width; 
C. Science research and educational facilities, 

including archaeological sites, and attendant exca- 
vation, which do not require the construction of 
permanent structures or roads for vehicle access; 

D. Subsurface drilling for geologic exploration 
associated with. a proposed development which is 
not exempt from the requirements of this title; 

E. The placement of signs consistent with 
Chapter 17.80 GBMC. (Ord. 6 19 4 1,1992). 

18.12.140 Variances from the minimum 
requirements. 

A. Variance applications shall be considered by 
the city according to variance procedures described 
in Chapter 17.66 GHMC and shall be processed as 
a Type I11 application under the permit processing 
procedures of GHMC Title 19. The required show- 
ings for a variance shall be according to this sec- 
tion. 

3. The examiner shall have the authority to 
grant a variance from the provisions of this chapter, 
including variance for buffer widths, when, in the 
opinion of the examiner, the conditions as set forth 
in this section have been found to exist. In such 
cases a variance may be granted which is in har- 
mony with the general purpose and intent of this 
chapter. 

I. Required Showings for a Variance. 
Before any variance may be granted, it shall be 
shown: 

18-33 (Revised 10196) 



(2) An application far a public agency and utility exception shall be made to the City and shall 
include a critical area identification form; critical area report and mitigation plan, if necessary; 
and any other pertinent project documents/studies. The Director shall prepare a determination 
approving, approving with conditions, or denying the request. This determination shall be based 
on review of the submitted information, a site inspection, and the proposal's ability to comply 
with aH of the following criteria: 

(a) There is no other practical alternative to the proposed development with less impact on 
critical areas and all reasonable measures have been taken to minimize impacts to critical areas; 

(b) The application of this chapter would unreasonably restrict the ability to provide street or 
utility services to the public; 

(c) The proposal does not pose a significant threat to the public health, safety, or welfare on or 
off the site; and 

(d) The proposal includes measures to compensate for impacts to critical area function and 
values consistent with the requirements of this chapter. 

18.06.430 Reasonable use permitted 

(I) A variance to the provisions of this chapter may be considered by the Planning Commission 
if application of this chapter would deny all reasonabie use of the subject property and upon a 
showing by the applicant of all the following elements: 

(a) The proposed activity will result in minimal alteration of existing contours, vegetation, fish 
and wildIife resources, hydrological conditions, and geologic conditions and will have a minimal 
effect on critical area functions; 

(b) The proposed activity will not jeopardize the continued existence of endangered, threatened, 
sensitive, or monitored species as listed by the federal or state government; 

(c) The proposed activity will not cause material degradation of habitat, ground water or surface 
water quality; 

(d) The proposed activity will comply with all IocaI, state, and general laws, including those 
related to environmental protection, sediment control, pollution control, floodplain restrictions, 
and on-site wastewater disposal; 

(e) There will be no damage to pub1 ic or private property and no threat to the health or safety of 
people on or off the site; and 
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(f) The inability to derive reasonable economic use of the property is not the result of actions by 
th6 applicant in segregating or dividing the property and/or creating or adding to the 
undevelopable condition. 

18.06.440 Exception for minor new developments in buffers 

(1) Remodels and additions to an existing, legally established structure or impervious area that 
currently encroaches on a critical area buffer shall be exempt from compliance with regulations 
in this chapter provided that all of the following criteria are met to the Director's satisfaction: 

(a) The proposed development is a minor development and is consistent with the existing use of 
the site; 

(b) The impacts on critical area functions and values are avoided and minimized to the maximum 
extent possible consistent with this chapter; 

(c) The affected area is located at least twenty (20) feet from the critical area boundary; 

(d) The minor development does not intensify the use or cause the existing structure/impervious 
surface to encroach any closer to the critical area; 

(e) There are no changes in slope stability or drainage; and 

(f) The minor development does not increase the affected site structuraVmpervious surface 
footprint by more than twenty five percent (25%). 

(2) This exception shall not be allowed more than once for any individual site unless a variance 
for reasonable use is granted pursuant to MCMC Section 18.06.430. 

Article V Critical Area Reporting Requirements and Permit Process 

18.06.5 10 Pre-application conference 

All applicants are encouraged to meet with the department prior to submitting an application 
subject to this chapter. The purpose of this meeting shall be to discuss the City's critical area 
standards and procedures; to review any conceptual site plans prepared by the applicant; to 
discuss appropriate investigative techniques and methods; and to identify potential impacts and 
mitigation measures. Such conference shall be for the convenience of the applicant and any 
recommendations shall not be binding on the applicant or the City. 

18.06.520 Critical area identification form; initial determination 

(1) Prior to the City's consideration of any proposed activity not found to be exempt under 
MCMC 18.06.410, the applicant shall submit to the department a completed critical area 
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a. The applicant has considered all reasonably possible construction techniques based on 
available technology that are feasible for the proposed project and eliminated any that 
would result in unreasonable risk of impact to the critical area; and 

b. The applicant has considered all available sites and alignments within the range of 
potential sites and alignments that meet the project purpose and for which operating 
rights are available. 

2. The proposal minimizes and mitigates unavoidable impacts to critical areas andor critical 
areas buffers. 

C. +Reasonable Use,. If the application of this Chapter would d.eny dl 4reasonable use, of the 
property, the applicant may apply for an exception pursuant to this section. After holding a 
public hearing pursuant to XMC XX.XX.XXX (Hearing Examiner review and approval), the 
hearing examiner may approve the exception if the hearing examiner finds that: 
1 .  This Chapter would otherwise deny all 4re.a.sSoPna.bie use& of the property; 

2. There is no other treasonab!e use, consistent with the underlying zoning of the property that 
has less adverse impact on the critical area and/or associated buffer; 

3. The proposed development does not pose an unreasonable threat to the public health, safety or 
welfare on or off the propem; 

4. Any alteration is the minimum necessary to allow for 4reasonable use, of the property; 

5. The inability of the applicant to derive 4reasonable use, of the property is not the result of 
actions by the applicant after the effective date of this chapter or its predecessor; and 

6. The applicant may only apply for a 4r.gasonabIe.useb exception under this subsection if the 
requested exception provides relief not otherwise available from a variance approval. 

D. Variance. Where avoidance of the impact in wetlands, streams, fish and wildlife habitat and critical 
aquifer recharge areas is not possible, a variance shall be obtained to permit the impact. 
Variances will be granted on the basis of a finding of consistency with all the criteria listed 
below. The hearing examiner shall not consider the fact the property may be utilized more 
profitably. 
1. The variance shall not constitute a grant o f  special privilege inconsistent with the limitation on 

use of other properties similarly affected by the code provision for which a variance is 
requested; 

2. That such variance is necessary, because of special circumstances andor conditions relating to 
the size, shape, topography, sensitive areas, location, or surroundings of the subject 
property, to provide it with those relative rights and privileges permitted to other 
properties in the vicinity and in the zone in which the subject property is located. The 
phrase "relative rights and privileges" is to ensure that the property rights and privileges 
for the subject property are considered primarily in relation to current City land-use 
regulations; 

3. That the special conditions andlor circumstances identified in subsection 2 of this section 
giving rise to the variance application do. not result from the actions o f  the applicant, 
property owner, or recent prior owner(s) of the subject property; 

4. That the granting of the variance will not be materially detrimental to the public welfare or 
injurious to the property, neighborhood, or improvements in the vicinity and zone in 
which subject property is situated; 
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17.52.025 Reasonable use provisions. 

A. The standards and requirements of these critical areas regulations are not intended, and shall not be construed or 
applied in a manner to deny all ))reasonable 44 ))use 4 of private property. If the applicant demonstrates to the satisfaction of 
the planning director or his or her designee that strict application of these standards would deny all Hreasonable 44 ))use 44 of 
a property, development may be permitted subject to appropriate conditions. A hasonable  44 ))use 44 Hexception 44 is  
intended as a "last resort" when no plan and/or mitigation can meet the requirements of this chapter and allow the applicant a 
Hreasonable 4 viable Muse 44 of his or her property. 
3. The applicant must demonstrate to the planning director or his or her designee all of the following: 

1. That no Hreasonable 44 ))use 4 with less impact on the critical area andor the buffer is feasible and 
))reasonable *, 
2. There is no feasible and hasonable  11 on-site alternative to the proposed activity or Muse 44 that would 
allow HreasonabIe 44 ))use 4 with less adverse impacts to the critical area andlor buffer. Feasible on-site 
alternatives shall include, but are not limited to: reduction in density or building size, phasing of project 
implementation, change in timing of activities, and revision of road or parcel layout or related site planning 
considerations; 
3. There are no practical alternatives available to the applicant for development of the property. An alternative 
is practical if the property or site is available and the project is capable of being done after taking into consideration 
existing technology, inhshcture,  and logistics in light of the overafl project purpose; 
4. The proposed activity or h e  4 will be mitigated to the maximum practical extent and result in the 
minimum feasible alteration or impahent  of functional characteristics of the site, including contours, vegetation 
and habitat, groundwater, surface water, and hydrologic conditions and consideration has been given to best 
available science; . _  

5. There will be no material damage to nearby public or private property and no material threat to the health or 
safety of people on or of f  the property; 
6. The proposed activity or h e  44 complies with all local, state, and federal laws; and 
7. The inability to derive hasonable  44 ))use 44 is not the result of actions by the applicant in segregating or 
dividing the property and creating the undeveIopable condition after March 23, 1992. 

C. ~ l I & e d  Reductions for Single-Family Residential )~~easonable 44 HUse 44 Lots. As provided under state law and 
the guidelines of the Department of Trade and Economic Development, hasonable  4 h e  44 permits shall allow the 
development of a modest single-family residential home on a critical area lot. 

1. Building setbacks may be reduced by up to fifty percent where the applicant demonstrrttes to tbe city that the 
development cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 
2. Development on heasonable 4 h s e  4 lots shall leave at Ieast seventy percent of the lot undisturbed to 
protect the critical areas. On small lots seven thousand five hundred square feet or less, a maximum building 
footprint of two thousand five hundred square feet would be allowed. Additional impervious area for the driveway 

, will be permitted which provides the shortest and most direct access to the house with minimal encroachment or 
impact into the critical area or buffer. When determining if the access has min iu rn  encroachment or impact on a 
critical area the h e  44 of bridges.and open bottom culverts shall be considered minimal impact. Yard areas wiil be 
permitted only if they do not encroach into the critical area or buffer. 
3. Critical area regulations, buffers andlor setbacks may be reduced up to fifty percent by the planning director 
and public works director to allow development on hasonable  44 Huse 44 lots so long as the reduction results in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 
impacts to the critical area due to inadequate buffering, off-site buffer mitigation shall be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gulch, Picnic Point Gulch or some other available site per an approved mitigation plan as required by the 
city's criticaI areas regulations. Payment of an h-lieu fee may also be allowed if and when the city establishes a 
program that compensates for critical. area impacts. Money generated by such a program wouid ke set aside in a 
reserved account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetlands which are protected by the city's parks and open space zoning designation. 

D. , Allowed Reductions for Multifamily, Commercial, and Industrial Lots. 
1. Building setbacks may be reduced by up to .fifty percent where the applicant demonstrates to the city that the 
development cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 
2. The number of required parking stalls may be reduced by up to forty percent if the applicant can demonstrate 
that the reduction would not negatively affect the business or create spillover parking onto city sstreets. 

3. Critical area regulations, buffers, andlor setbacks may be reduced up to fifty percent by the planning director 
and public works director to allow development on heasonable 44 h s e  44 lots so long as the reduction results in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 



- Document Page 2 of 2 

impacts to the critical area due to inadequate buffering, off-site buffer mitigation shall be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gulch, Picnic Point Gulch or some other available site per an approved mitigation plan as required by the 
city's critical areas regulations. Payment of an in-lieu fee may also be allowed if and when the city establishes a 
progmm that compensates for critical area impacts. Money generated by such a program would be set aside in a 
reserved account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetlands which are protected by the city's parks and open space zoning designation, 

E. If upon application of the wetland mitigation and buffer reduction options contained in Chapters 17.52A through 
17.52D, and heasonable 44 provisions contained herein, a development cannot be built without further intrusion into the 
critical area or buffer, then the applicant can pursue a variance under Chapter U, Conditional Uses and Variances. 
F. Subdivisions of hasonable 4 h s e  44 lots will not be allowed unless there is sufficient area to construct all 
buildings, driveways, drainage facilities, landscaping, and yards areas without intruding on the critical area, bufEer, or 
setback. (Ord. 11 12 6 3,2005) 
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9. The proposal complies with use, area, lot dimension, landscaping and parking requirements of  
the RDIZ,S(S) wfiing district:. . . - 

~ e ~ u l a t i o n  
Front setback 
(MMC 17.20) 
.Rear setback 
WMC 17.20) 
Side getbacks 

10. This site contains critical areas, including steep slopes greater than forty (40) percent and a Type 
11 wetland is-found along a portion of the northern third of the lot (Ord. 987). Steep slopes 
require a twenty-five (25) foot setback and Type I1 wetlands require a fifty (SO) foot buffer. If all 
associated setbacks and buffers are applied there will be no viable building envelope; therefore, 
site development is.subjkt to reasonable .we provisions. . . 

(MMC 17.20) 1 
Lot Coverage 30% 

Requirement 
25' 

6' - south 
10.4 % 

and reasonable. 
That there is no feasible and reasonable 
on-site alternative to the activities 
proposed, considering possibte changes 
in site layout, reductions &density and 
similar factors. 

Submitted 
74' 

i 

1 

1 1 .. Following the Wetland Saving P,mvisions . .:. (Reasonable Use) 17.52b. 1 80, this project meets 
reasonable use criteria as shown below: M c l r f ~ r ~ u  . 

That the.proposed activitip, as 
cohditioned, will result 6 & minitnw 
possible impacts to w&fa&ds and 

. . buffers. 

5' 

That no reasonable use with less impact 
on the wetland and the-b"ffer is feasible . - 

lot's steep topography and wetland. 
The applicants provided alternate designs and house pIan 
layou&. Additionally, the applicants proposed different . 

driveway Iayouts, however feasible alternatives were Iimited by 
the steep grade of on-site slopes. 

113' 

A single-family residence is a reasonable use of this lot. There 
are no feasible alternate options for site development due t6 the 

There is no way to minimize impacts to the wetland and. . 

wetland buffer at this site. The applicants are providing limited 
on-site mitigation measures. Folloyirig, .MMC 17.52~.130, the 

5' 1 15' -north 

applicants wit[ provide off-site compensatory mitigation to '. 

ofket the imacts ta wetland function. 
AH reasonable mitigation measures I This project.wilI implement mitigation measures to minimize 
have been impkmented Gr assurd. impacts based on the Critical Areas Repokand Enhancement I 
That the inability to derive reasonable 

Plan, prepared by Talasaea Coasultants, Inc. on April 4,2005. 1 
The project laation is on an existing undeveloped vacant lot. I 

economic uses is not i h ~  result of the I I 
applicant's actions. I I 

12. Folbwing MMC 17.52B. 110, the appiicaht submitted alternate house and site designs for 
review. Due to the location of the wetland, impacts to the wetland were unavoidable. 

13. Following MMC 17.52B. 130, the applicants provided an off-site mitigation plan to compensate 
for weland ikpac(s. The City approved off-site mitigati~n for the Type IV welland at 92d 
Streetpark on April 4,2005. The applicant's proposal includes buffer enhancements at a ratio OF 
3: 1 to.improve habitat functions at the approved site. 
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implement this chapter and to prepare and require the use of such forms as are 
necessary to its administration. 

18.24.050 Complete exemptions. 
The following are exempt from the provisions of this chapter and any 

administrative rules promulgated thereunder: 
A. Alterations in response to emergencies which threaten the public health, 

safety and welfare or which pose an imminent risk of damage to private property 
as Iong as any alteration undertaken pursuant to this subsection is reported to 
the city immediately. The director shall confirm that an emergency exists and 
determine what, if any, mitigation shall be required to protect the health, safety, 
welfare and environment and to repair any resource damage; 

B. Agricultural activities in existence before the date of incorporation, as 
follows: 

1. Mowing of hay, grass or grain crops; 
2. Tilling, dicing, planting, seeding, harvesting and related activities for 

pasture, 'food crops, grass seed or sod if such activities do not take place on 
steep slopes; 

3. Normal and routine maintenance of existing irrigation and drainage 
ditches.not used by salmonids: and 

4. Normal and routine maintenance of farm ponds, fish ponds, manure 
lagoons and livestock watering ponds; 

C. Public water, electric and natural gas distribution, public sewer collection, 
cable communications, telephone utility and related activities undertaken 
pursuant to city-approved best management practices, as follows: 

1. Normal and routine maintenance or repair of existing utility structures or 
rights-of-way; 

2. Relocation of electric facilities, lines, equipment or appurtenances, not 
including substations, with an associated voltage of 55,000 volts or less, only 
when required by a local governmental agency which approves the new location 
of the facilities; 

3. Replacement, operation, repair, modification or installation or construction 
in an improved public road right-of-way of all electric facilities, lines, equipment or 
appurtenances, not including substations, with an associated voltage of 55,000 
volts or less when such facilities are located within an improved public road right- 
of-way or the city authorized private roadway; 

4. Relocation of public sewer local collection, public water local distribution, 
natural gas, cable communication or telephone facilities, lines, pipes, mains, 
equipment or appurtenances, only when required by a local governmental 
agency which approves the new location of the facilities; and 

5. Replacement, operation, repair, modification, installation or construction 
of public sewer local collection, public water local distribution, natural gas, cable 
communication or telephone facilities, lines, pipes, mains, equipment or 
appurtenances when such facilities are located within an improved public right-of- 
way or the city authorized private roadway; 

11-22-05 City Council - Modified Alternative 3 
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B. The grazing of livestock is exempt from the provisions of this chapter and 
any administrative rules promulgated thereunder, except for the livestock 
restriction provisions and any animal density limitations established by law, if the 
grazing activity was in existence before the date of incorporation; 

C. A permit or approval sought as part of a development proposal for which 
multiple permits are required is exempt from the provisions of this chapter and 
any administrative rules promulgated thereunder, except for the notice on title 
provisions, NMC 78.24.1 70 through 18.24.A 80, if: 

I. The city previously reviewed all critical areas on the site; 
2. There is no material change in the development proposal since the prior 

review; 
3. There is no new information available which is important to any critical 

area review of the site or particular critical area; 
4. The permit or approval under which the prior review was conducted has 

not expired or, if no expiration date, no more than five years have lapsed since 
the issuance of that permit or approval; and 

5. Compliance with any standards. or conditions placed upon the prior permit 
or approvaf has been achieved or secured. 

18.24.070 Exceptions. 
A. If the application of this chapter would prohibit a development proposal by a 

public agency or public utility, the agency or utility may apply for an exception 
pursuant to this subsection upon payment of the fee established by resolution: 

1. The agency or utility shall apply to the department and shall make 
available to the department other related project documents such as permit 
applications to other agencies, special studies and SEPA documents. The 
department shall prepare a recommendation to the hearing examiner. 

2. The hearing examiner shall review the application and conduct a public 
hearing pursuant to the provisions of applicable city ordinances. The hearing 
examiner shall make a recommendation to the city council based on the following 
criteria: 

a. There is no other practical alternative to the proposed development 
with less impact on the critical area; and 

b. The proposal minimizes the impact on critical areas. 
3. This exception shall not allow the use of the following critical areas for 

regional retentionldetention facilities except where there is a clear showing that 
the facility will protect public health and safety or repair damaged natural 
resources: 

a. Class 1 streams or buffers; 
b. Category I wetlands or buffers with plant associations of infrequent 

occurrence; or 
c. Category I or II wetlands or buffers which provide critical or outstanding 

habitat for herons, raptors or state or federal designated endangered or 
, threatened species unless clearly demonstrated by the applicant that there will 

be no impact on such habitat. 

1 1-22-05 City Council - Modified Alternative 3 
Page 1 1 of 54 



O. Maintenance, operation, repair or replacement of publicly improved 
roadways as long as any such alteration does not involve the expansion of 
roadways or related improvements into previously unimproved rights-of-way or 
portions of rights-of-way when such facilities are located within an improved 
public right-of-way or city authorized private roadway; 

E. Maintenance, operation or repair of publicly improved recreation areas as 
long as any such alteration does not involve the expansion of improvements into 
previously unimproved recreation areas; and 

F. Public agency development proposals only to the extent of any construction 
contract awarded before the date of incorporation; provided, that any law or 
regulation in effect at the time of such award shall apply to the proposal. 
G. Measures to control a fire or halt the spread of disease or damaging 

insects, provided that the removed vegetation shall be replaced in-kind or with 
similar native species within one (1) year pursuant to a restoration plan meeting 
the requirements of NMC 18.24.370. Reptacement trees may be planted at a 
different nearby location within the critical area buffer if it can be determined that 
planting in the same .location would create a new fire hazard or potentially 
damage the critical area. Replacement trees shall be species that are native and 
indigenous to the site and a minimum of one (I) inch in diameter-at-breast height 
(dbh) for deciduous treees and minimum of six (6) feet in height for evergreen 
trees as measured from the top of the root ball. 

18.24.060 Partial exemptions. 
A. The following are exempt from the provisions of this chapter and any 

administrative rules promulgated thereunder, except for the notice on title 
provisions, NMC 18.24.1 70 through 18.24.180, and the flood hazard area 
provisions, NMC 18.24.220 through 18.24.260: 

I. Structural modification of, addition to or replacement of structures, except 
single detached residences, in existence before the date of incorporation which 
do not rneet.the building setback or buffer requirements for wetlands, streams or 
steep slope hazard areas if the modification, addition, replacement or related 
activity does not increase the existing footprint of the structure lying within the 
above-described building setback area, critical area or buffer; 

2. Structural modification of, addition to or replacement of single detached 
residences in existence before the date of incorporation which do not meet the 
building setback or buffer requirements for wetlands, streams or steep slope 
hazard areas if the modification, addition, replacement or related activity does not 
increase the existing footprint of the residence lying within the above-described 
buffer or building setback area by more than 1,000 square feet over that existing 
before the date of incorporation and no portion of the modification, addition or 
replacement is located closer to the critical area or, i f  the existing residence is in 
the critical area, extends farther into the critical area; and 

3. Maintenance or repair of structures which do not meet the development 
standards of this chapter for landstide or seismic hazard areas if the maintenance 
or repair does not increase the footprint of the structure and there is no increased 
risk to life or property as a result of the proposed maintenance or repair; 
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B. If the application of this chapter would deny all reasonable use of the 
property, the applicant may apply for an exception pursuant to this subsection . 

upon payment of the fee established by resolution: 
1. The applicant shall apply to the department, and the department shall 

prepare a recommendation to the hearing examiner. The applicant may apply for 
a reasonable use exception without first having applied for a variance if the 
requested exception includes relief from standards for which a variance cannot 
be granted pursuant to the provisions of Chapter 18.44 NMC. 

2. The hearing examiner shall review the application in consultation with the 
city attorney and shall conduct a public hearing pursuant to the provisions of the 
applicable city ordinances. The hearing examiner shall make a recommendation 
to the city council based on the following criteria: 

a. The application of this chapter would deny all reasonable use of the 
property; and 

b. There is no other reasonable use with less impact on the critical area; 
and 

. . 
c..The proposed development does not pose an unreasonable threat to 

the public health, safety or welfare on or off the development proposal site and is 
consistent with the general purposes of this chapter and the public interest; and 

d. Any alterations permitted to the critical area shall be the minimum 
necessary to allow for reasonable use of the property. 

3. Any authorized alteration of a critical area under this subsection shall be 
subject to conditions established by the city council including, but not limited to, 
mitigation under an approved mitigation plan. - 

18.24.080 Critical area maps and inventories. 
The distribution of many environmentally critical areas in the city i,s' displayed 

on maps in the city's critical areas map folio. Many of the wetlands are 
inventoried and rated and that information .is published in the King County or city 
wetlands inventory notebooks. Many flood hazard areas are mapped by the 
Federal Insurance Administration in a scientific and engineering report entitled 
"The Flood lnsurance Study for King County." If there is a conflict among the 
maps, inventory and site-specific features, the actual presence or absence of the 
features defined in this title as critical areas shall govern. 

18.24.085 Salmonid use - Rebuttal of presumption. 
The presumption in NMC 18.06.686 that a stream is used by salmonids may 

be rebutted by: 
A. Documenting a lawful blockage which prevents salmonids from entering a 

stream or portion thereof, and the stream has no known resident salmonids 
present; or 

6. Subject to the conditions of any Washington Department of Fish and Wildlife 
scientific sampling permit, sampling carried out by trapping or electrofishing the 
stream or other applicable water body during the high Row period from January 
31st through March 31st which shows that salmonids are not present. The 
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21.06.1410 Reasonable use. 

If an applicant demonstrates to the satisfaction of the director that application of these 
standards would deny all reasonable economic use of the property, development as 
conditioned shall be allowed if the applicant also demonstrates all of the following to the 
satisfaction of the director: 

(I) That no reasonable use with less impact on the environmentally critical area and its 
buffer is possible; 

(2) That there is no feasible on-site alternative to the proposed activities, including 
. reduction in density, phasing of project implementation, change in timing of activities, 

revision of road and lot layout, and/or related site planning considerations, that would allow 
a reasonable economic use with less adverse impacts to environmentally critical areas and 
associated buffers; 

(3) That the proposed activities will result in minimum feasible alteration or impairment 
to the environmentally critical area's functional characteristics and its existing contours, 
vegetation, fish and wildlife resources, hydrological conditions, and geologic conditions; 

(4)That the disturbance of the environmentally critical area has been minimized by 
locating any necessary alteration in the environmentaliy critical area buffers to the extent 
possible; 

(5)That the proposed activities will not jeopardize the continued existence of 
endangered, threatened, sensitive, or monitored species as listed by the federal government 
or the state of Washington; 

(6) That the proposed activities will not cause significant degradation of ground water or 
surface water quality; 

(7) That the proposed activities comply with all state, local and general laws, including 
those related to sediment control, pollution control, floodplain restrictions, and on-site 
wastewater disposal; 

(8) That there will be no damage to nearby public or private property and no threat to the 
health or safety of people on or off the property; and 

(9) That the inability to derive reasonable economic use of the property is not the result of 
actions by the applicant in segregating or dividing the property and creating the 
undevelopable condition aRer the effective date of this chapter. (Ord. 23 24 § 2( 141, 1 992). 



- (5)  The granting of the variance constitutes an equitable appEcation of the 

requirements of the land use regulations where strict adherence in a given 

situation would create unnecessary hardship for the property owner; and 

(6) The variance is the minimum necessary to grant. relief to the applicant; and 

(7) The..variance .does not reh? an applicant from conditions established 

during ,prior permit review; and . 

(8) All approved variances otherwise comply with the requirements of the - 

Redmond Community Development Guide, including the Comprehensive 

Plan. 
. . 

6.  Staff has analyzed the criteria and the application here at page 15-17 of the 
. :  . . 

~Ghnicil ~o&mittee Report. ~~~liwseeb a variance hi the 18 f o o t  setback fo~ 

. . 
garages..CIwly, it should. be granted. The site slopes so steeply that a garage located 

. . 

18 feet down the slope would require extensive long piling, or a dangerous driveway 

- - to the garage, W i g  the garage one foot- h r n  the right-of-way will provide .a safe 

parking area off this narrow street. , 

(1) No reasonable use with less impact on the sensitive area and the buffer is 

feasible and reasonable; and 

(2) There is no feasible and reasonable on-site alternative to the activities 

pmpsed, cons~dcring possible changes in the site layout, redudions in 

density and similar factors; and . 

(3) The proposed activities, as conditioned; will result.in the minimum possible. 

impacts to affected sensitive areas; and 

(4) All reasonable mitigation measure haye be& implemented or assured, and 
. . 
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(5)  The inability to derive reasonable economic use is not the result of the 

applicant's actions. The purchase price of the property shall not be construed 
-.- 

8. S W  has anal@ the reasonable ,use exception at pages 12- 15: of the Technical 

Committee Report. Here too, Applicant has made out a case for the reasonable use 

exception. There is simply not enough buildable space on this property to locate the 

.garagdaccessoriy dwelling unit outside the sensitive area. Other properties in the 

vicinity, with the same or similar conditions, have been given the relief Applicant 

s&ks here; Without the reasonable use exception, the lot could not be develoPedkdr 

residential use. 
. . 

1' 

9. &y finding of fact deemed to be a conclusion of law is adopt* as such. 

- DECISION 

The application of Ken Trubng for a variance for the 18 foot setbgck for a garage and a 

reasonable use exception Erom the landslide hazard standards of a sensitive area is 

GRANTED, subject to the conditions inAttachment B. 

Done this day of November, 200 

Gordon F. Crandall 
Hearing Examher 

. . .  . - 
. :  . 
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5 letters ~f comment, concerning the proposed reasonable use exception were received 
within the comment period. The letters of comment indicate concerns with access to .. 

the site, drainage, height of retaining walls, and slope stability. 

Current zoning of the subject pi-operty and the vicinity is R-4 dulac. 

Per the Sammamish Municipal Code (SMC) 20.05.020, reasonable use exception 
applications are processed as a Type 2 pennit. 

The Comprehensive Plan designation for this site is R4 Urban Residential; 

:Per SMC 21A.25, ihe maximum amount of irnpewious surface allowed for a property 
zoned R-4 is 55%. The Director has determined that 35% is the minimum necessary for 
reasonable use- 

WAC 197-1 1-800 governs the application of SEPA regulations in m j u r t i o n  with land 
use devefoprnent. The proposed single' family residence, which meet's the definition of- 
minot new constiction, is specifically exempted from SEPA per WAC 197-11- 
800(4)(b); ' . ' 

. . 

21A.50280 steep slope reg'utations require that a .minimum buffer of'-frfty 'feet shall be 
established from the top, toe, and along the sides of any slope 40% in inclination or - 

steeper. All of the parcels lie in an area of over 40% siopes or their buffers. 

a; ' - The .applicant.may' first. apply:-for :a.reasonable use exception without Sirst having . . 
' 

. . applied for a variance if the requested exception includes relief from standards for 
which a variance .cannot. be granted pursuant to the provisioris ofilSDC chapter . . . 

21A.44: The applicant sh'all apply :to the Department, and the ~epartment'shali.. ...';. 

make a final decision based on the foliowing criteria: 
. * 
1. theapplication of this chapter-would deny all reasonable use of the:pioperty; . , . .  .- 

The properties ,are completely constrained by sensitive areas, their buffers and 
the required building setbacks. .Without relief no strucfures could be consfnrcted 
on the lots. 

ii. there is no other reasonable use with less impact on the sensitive area; 

Conslnrcfrbn of a single family residence will have the least irnpacf on fhe sites of 
any of the allowed uses in the zone. 

iii. the proposed development does not pose an unreasonable threat to the 
pubfic health, safety or welfare on or off the development proposal site and is 
consistent with the genera! purposes of this chapter and the public interest; and 

'. 
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The construcfion of single family residences wit! not pose an unreasonable threat 
to the public health, safety, and welfare if the conditions of this permit are met. 

iv. any alterations permitted to the sensitive areas shall be the minimum 
necessary to allow for reasonable use of. the property. 

.The pennit as condjtioned wJi limit developmenf whi!e permitting the construction 
of a single family residence on each ofthe parcels. 

. Single family residential development is permitted in the R-4 zone and is Gonsistent with 
established residential development within the vicinity of the subject site and is 
consistent with the Interim Sammamish ~omprehensive Plan; 

Consttuction of the proposed single family home is consistent with surrounding 
development and single family development is. generally considered a -reasonable use 
of property .zoned R-4; I . .  

The proposed reasonable use exception is. exempt from the State Environmental 
Protection Act (SEPA) requirements per WAC 197-1 I-800() (b.)(i); ' . . 

, , 
, . . . :  

Issua.ne of a reasonable- use exceptidnvdl sll&v&te strict enforcement of the 
provisions of Title 21A.50 of the Sarnmamish Development Code that create an 
unnecessary hardship to the property owner, which results in it being unfeasible and 
prohibitive to-construct a single-family residence on the property; 

Based upon the geotechnical studies (Exhibit C) generated by the applicant's consulting 
engineer and reviewed by city .engineering staff, the Reasonable, Use Exception, as 
conditioned, does not create health'aind s'afety'hazards, is not mateiially d6trimental to 
the , . public . . welfare. nor is i t  unduly injuflous, tg $mp&rty or hiprovemedsin the vici,nity. . .  . . . : .  . . . . 

~ased'upon. Eastside Fire and ~ e s ~ e ' s ' i ~ + i e w ,  the R.eaasonbbl US& Exception does 
not create health and .safety hazards, is not materially detrimental to the. public weifare, 
or  is not unduly injurious to property or improvements in the vicinity. However, due to 
access issues all of the residences are required to have fire sprinklers ins€alled.(Exhibit 
D) 

7. As conditioned, the development proposal will only be permitted to generate new 
impervious surface totals of only 35% on each lot and will disturb only.47 to'48 percent 
of the lots, the.applicant has demonstrated.the proposal is the minimum necessary to , 
allow for reasonable use of the property; based on access and engineering 
iecommendations (Exhibit B). 

8. As conditioned, the proposed development will decrease t'he potential for erosion and / 
or steep slope failure. 
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Section 1 5.88 -050 Reasonable use exception. 

Charrter 15.88 ENVIRONMENTALLY SENSITIVE AREAS 

Page 1 of 1 

Section 15.88.050 Reasonable use exception. 

A. If the application of this Chapter would deny all reasonable use of the property, development 
may be allowed which is consistent with the general purposes of this ordinance and the public interest. 

6. An application for a sensitive areas reasonable use exception shall be filed with the City of 
Carnation and shall be heard by the Planning Board which shall seek legal advice from and consult 
with the City Attorney and shall issue a final decision. 

C. The Planning Board, in recommending approval of the reasonable use exception must 
determine that: 

1. Application of this Chapter would deny all reasonable use of the property; and, 
2. There is no other reasonable use with less impact on the sensitive area; and, 
3. The proposed development does not pose an unreasonable threat to the public health, safety 

or welfare on or off the development proposal site; and, 
4. Any alterations permitted to these sensitive areas shall be the minimum necessary to allow for 

reasonable use of the property. 
D. Any authorized alteration of a sensitive area under this Chapter shall be subject to conditions 

established by the City and shall require mitigation under an approved mitigation plan. 



b. Geologic data pertinent to well logs or 
borings used to identify information; 

c. Ambient ground water quality; 
d. Ground water elevation; 
e. Depth to perched water table, includ- 

ing mapped location; 
f. Recharge potential of facility site, 

respective to permeability and bansrnissivity; 
g. Ground water flow vector and gradi- 

ent; 
h. Currently available data on weIIs and 

any springs located within 1,000 feet of the facility 
site; 

i. Surface water location and recharge 
potential; 

j. Water supply source for the facility; 
k. Analysis and discussion of the effects 

of the proposed project on the ground water 
resource; 

1. Proposed sampling schedules; 
m. Any additional information that may 

be required or requested by the Pierce County envi- 
ronmental health department. 

3. Review of Geohydrologic Assessment. A 
geohydrologic assessment prepared under this sec- 
tion shall be submitted to the Pierce County depart- 
ment of environmental health for review and 
comment. Comments received by the department 
of health within 60 days of submittal of the assess- 
ment shall be considered by the. city in the 
approval, conditional approval or denial of a 
project. 

4. Findings for Consideration of Approval. 
A hydrogeologic assessment must clearly demon- 
strate that the proposed use does not present a 
threat of contamination to the aquifer system, or 
provides a conciusive demonstration that applica- 
tion of new or improved technology will result in 
no greater threat to the ground water resource than 
the current undeveloped condition of the site. SUG 
cessful demonstration of these findings warrants 
approval under this section. (Ord. 619 5 1, 1992). 

18.12.110 Reasonable use exceptions. 
If the application of this chapter would preclude 

all reasonable use of a site, development may be 
permitted, consistent with the general purposes and 
intent of this chapter. 

A. Information Required. An application for a 
reasonable use exception shalt be in writing to the 
department director and shall include the following 
information: 

1. A description of the area of the site which 
is within a critical resource area or within the set- 
backs or buffers as required under this title; 

2. The area of the site which is regulated 
under the respective setbacks (minimum yards) 
and maximum impervious coverage of the zoning 
code (GHMC Title 17); 

3. An analysis of the impact that the amount 
of development proposed would have on the criti- 
cal area as defrned under this title; 

4. An analysis of whether any other reason- 
able use with less impact on the critical area and 
buffer area, as required, is possible; 

5. A design of the project as proposed as a 
reasonabIe use so that the development will have 
the least practicable impact on the critical area; 

6. A description and analysis of the modifi- 
cation requested of the minimum requirements of 
this title to accommodate the proposed develop- 
ment; 

7. Such other information as may be 
required by the department which is reasonable and 
necessary to evaluate the reasonable use respective 
to the proposed development. 

B. Findings for Approval of Reasonable Use 
Exception. If an applicant successfully dernon- 
strates that the requirements of this title would 
deny all reasonable use of a site, development may 
be permitted. The department director shall make 
written findings as follows: 

I. There is no feasible alternative to the pro- 
posed development which has less impact on the 
critical area; 

2. The proposed development does not 
present a threat to the public health, safety or wel- 
fare; 

3. Any modification of the requirements of 
this title shall be the minimum necessary to allow 
for the reasonable use of the property; 

4. The inability of the applicant to derive a 
reasonable use of the property is not the result of 
actions by the applicant which resulted in the cre- 
ation of the undevelopable condition after the 
effective date of this title; 

5. The proposal mitigates the impacts to the 
critical area to the maximum extent practicable, 
while maintaining the reasonable use of the site; 

6. That all other provisions of this chapter 
apply excepting that which is the minimum neces- 
sary to allow for the reasonable use of the site or 
property. 

The director may impose any reasonable condi- 
tions on the granting of the reasonable use excep- 
tion, consistent with the minimum requirements of 
this chapter. 

C. Notification of Decision. A decision by the 
director under this section shall be provided, in 
writing, to the applicant and all property owners 
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adjacent to or abutting the site. The applicant shall 
be responsible for providing a current listing of all 
adjacent property owners along with appIication 
for a reasonable use exception. 

D. Appeal of Director's Decision. The decision 
of the director may be appealed in accordance with 
the procedures established under GHMC Title 19. 

E. Limits of Applying Reasonable Use Excep- 
tion. A reasonable use exception shall only be con- 
sidered in those situations where a reasonable use 
would be prohibited under this title. An applicant 
who seeks an exception fiom the minimum 
requirements of this title shall request a variance 
under the provisions of this title. 

F. Time Limitation. A reasonable use exception 
shall be valid for a period of two years, unless an 
extension is granted by the department at Ieast 30 
days prior to the expiration date. Any extension 
granted shall be on a one-time basis and shall be 
valid for a period not to exceed one year. The time. 
limit is void if the applicant fails to procure the 
necessary development permit within the time 
allotted. The department may grant a time exten- 
sion if: 

I. Unforeseen circumstances or conditions 
necessitate the extension of the development 
exception; and 

2. Termination of the development excep- 
tion would result in unreasonable hardship to the 
applicant, and the applicant is not responsible for 
the delay; and 

3. The extension of the development excep- 
tion will not cause adverse impacts to environmen- 
tally sensitive areas. ((3rd. 727 t 4, 1 996; Ord. 6 19 

1, 1992). 

18.12.120 Maintenance of existing structures 
and developments. 

Structures and developments Iawfully existing 
prior to the adoption of this section shall be allowed 
to be maintained and repaired without any addi- 
tional review procedures under this title; provided, 
that the maintenance or repair activity itself re- 
mains consistent with the provisions of this chapter 
and does not increase its nonconformity of such 
structures or development. Additionally, such con- 
struction activity shall not prove harmful to adja- 
cent properties. Maintenance consists of usual 
actions necessary to prevent a decline, lapse or ces- 
sation fiom a lawfully established condition. Re- 
pair consists of the restoration of a development 
comparable to its original condition within two 
years of sustaining damage or partial destruction. 
Maintenance and repair shall include damage in- 
curred as a result of accident, fire or the elements. 

Total replacement of a structure or development 
which is not common practice does not constitute 
repair. In addition to h e  requirements of this sec- 
tion, the requirements of Chapter 17.68 GHMC 
(Nonconformities) shatI apply. (Ord. 619 4 1, 
1992). 

18.12.130 Exemptions from deveIopment 
standards. 

Certain activities and uses may be of such 
impact and character or of such dependency to the 
maintenance and welfare of a lawfully permitted 
use that the requirements of this titie shall not apply 
and may be waived at the discretion of the depart- 
ment. Notwithstanding the requirements of Title 
17 GHMC, the following uses and activities are 
exempt from the requirements of this chapter: 

A. Minimum actions necessary to protect Iifeor 
property in an emergency situation. Qualification 
as an emergency shall be based upon the factual 
occurrence of imminent threat or danger; 

B. Public and private pedestrian trails which 
consist of a pervious surface not exceedig four 
feet in width; 

C. Science research and educational facilities, 
including archaeological sites and attendant exca- 
vation, which do not require the constxuction of 
permanent structures or roads for vehicle access; 

D. Subsurface drilling for geologic exploration 
associated with a proposed development which is 
not exempt from the requirements of this title; 

E. The placement of signs consistent with 
Chapter 17.80 GHMC. (Ord. 619 4 1, 1992). 

18.12.140 Variances from the minimum 
requirements. 

A. Variance applications shall be considered by 
the city according to variance procedures described 
in Chapter 17.66 GHMC and shall be processed as 
a Type 111 application under the permit processing 
procedures of GHMC Title 19. The required show- 
ings for a variance shall be according to this sec- 
tion. 

B. The examiner shall have the authority to 
grant a variance from the provisions of this chapter, 
including variance for buffer widths, when, in the 
opinion of the examiner, the conditions as set forth 
in this section have been found to exist. In such 
cases a variance may be granted which is in har- 
mony with the general purpose and intent of this 
chapter. 

1. Required Showings for a Variance. 
Before any variance may be granted, it shall be 
shown: 

{Revised 10196) 
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17.52.025 Reasonable use provisions. 
A. The standards and requirements of these critical areas regulations are not intended, and shall not be construed or 
applied in a manner to deny all heasonable ))use 4 of private property. If the applicant demonstrates to the satisfaction of 
the planning director or his or her designee that strict application of these standards would deny all Hreasonable 44 Huse 44 of 
a property, development may be permitted subject to appropriate conditions. A heasonable 44 h s e  14 Hexception 44 is  
intended as a "last resort" when no plan andlor mitigation can meet the requirements of this chapter and allow the applicant a 
hasonable  44 viable h s e  44 of his or her property. 
B. The applicant must demonstrate to the planning director or his or her designee all of the following: 

I .  That no Hreasonable 44 ))use 4 with less impact on the critical area and/or the buffer is feasible and 
Weasonable I(; 
2. There is no feasible and Wreasonable 4 on-site alternative to the proposed activity or Huse 44 that would 
allow Wreasonable 44 h s e  4 with less adverse impacts to the critical area and/or buffer. Feasible on-site 
alternatives shall include, but are not limited to: reduction in density or building size, phasing of project 
implementation, change in timing of activities, and revision of road or parcel layout or related site planning 
considerations; 
3. There are no practical alternatives available to the applicant for development of the property. An alternative 
is practical if the property or site is available and the project is capable of being done after taking into consideration 
existing technology, inhtructure, and logistics in light of the overall project purpose; 

- 

4. The proposed activity or h e  44 will be mitigated to the maximum practical extent and result in the 
minimum feasible alteration or impahent of functionaI characteristics of the site, including contours, vegetation 
and habitat, groundwater, surface water, and hydrologic conditions and consideration has been given to best 
available science; . , . . 

5. There will be no material damage to nearby public or private property and no material threat to the health or 
safety of people on or off the property; 
6. The proposed activity or b h e  44 complies with all local, state, and federal laws; and 
7. The inability to derive ))reasonable 4 ))use 44 is not the result of actions by the applicant in segregating or 
dividing the property and creating the undevelopable condition after March 23, 1992. 

C. Allowed Reductions for Single-Family Residential HReasonable 44 WUse 44 Lots. As provided under state law and 
the guidelines of the Department of Trade and Economic Development, HreasonabIe 4 h s e  a permits shall allow the 
development of a modest single-family residential home on a critical area lot. 

1. Building setbacks may be reduced by up to fifty percent where the applicant demonstrates to the city that the 
development cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 
2. Development on heasonable f( Huse 44 lots shall leave at least seventy percent of the tot undisturbed to 
protect the critical areas. On small lots seven thousand five hundred square feet or less, a maximum building 
footprint of two thousand five hundred square feet would be allowed. Additional impervious area for the driveway 
will be permitted which provides the shortest and most direct access to the house with minimal encroachment or 
impact into the critical area or buffer. When determining if the access has minimum encroachment or impact on a 
critical area the h s e  4 of bridges and open bottom culverts shall be considered minimal impact. Yard areas will be 
permitted only if they do not encroach into the critical area or buffer. 
3. Critical area regulations, buffers andlor setbacks may be reduced up to f fty percent by the planning director 
and public works director to allow development on Hreasonable 4 Huse 44 lots so long as the reduction results in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 
impacts to the critical area due to inadequate buffering, off-site buffer mitigation shail be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gulch, Picnic Point Gulch or some other available site per an approved mitigation plan as required by the 
city's critical areas regulations. Payment of an in-lieu fee may also be allowed if and when the city establishes a 
program that compensates for critical. area impacts. Money generated by such a program would be set aside in a 
reserved account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetlands which are protected by the city's parks and open space zoning designation. 

D. Allowed Reductions for MuItifamily, Commercial, and Industrial Lots. 
1. Building setbacks may be reduced by up to fifty percent where the applicant demonstrates to the city that the 
development cannot meet the city's code requirements without encroaching onto a critical area or its buffer. 
2. The number of required parking stalls may be reduced by up to forty percent if the applicant can demonstrate 
that the reduction would not negatively affect the business or create spillover parking onto city streets. 

3. Critical area regulations, buffers, and/or setbacks may be reduced up to fifty percent by the planning director 
and public works director to allow development on Hreasonable 4 h s e  44 lots so long as the reduction results in 
the least impact to the critical area. Where the buffer reduction has the potential to result in significant adverse 
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impacts to the critical area due to inadequate buffering, off-site buffer mitigation shall be required. Mitigation can be 
in the form of off-site buffer restoration or enhancement in an approved wetland mitigation bank, Big Gulch, 
Japanese Gulch, Picnic Point Gulch or some other available site per an approved mitigation plan as required by the 
city's critical areas regulations. Payment of an in-lieu fee may also be allowed if and when the city establishes a 
program that compensates for critical area impacts. Money generated by such a program would be set aside in a 
reserved account by the city and used for critical area and buffer restoration or enhancement projects within the 
city's ravines, streams, or wetlands which are protected by the city's parks and open space zoning designation. 

E. If  upon application of the wetland mitigation and buffer reduction options contained in Chapters 17.52A through 
17.52D, and Hreasonable 44 provisions contained herein, a development cannot be built without further intrusion into the 
critical area or buffer, then the applicant can pursue a variance under Chapter 17.64, Conditional Uses and Variances. 
F. Subdivisions of basonable 44 h s e  44 lots will not be allowed unless there is sufficient area to construct all 
buildings, driveways, drainage facilities, landscaping, and yards areas without intruding on the critical area, buffer, or 
setback. (Ord. 11 12 4 3,2005) 
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21.06.1410 Reasonable use. 

If an applicant demonstrates to the satisfaction of the director that application of these 
standards would deny all reasonable economic use of the property, development as 
conditioned shall be allowed if the applicant also demonstrates all of the following to the 
satisfaction of the director: 

(1) That no reasonable use with less impact on the environmentally critical area and its 
buffer is possible; 

(2) That there is no feasible on-site alternative to the proposed activities, including 
reduction in density, phasing of project implementation, change in timing of activities, 
revision of road and lot layout, andlor related site planning considerations, that would allow 
a reasonable economic use with less adverse impacts to environmentally critical areas and 
associated buffers; 

(3) That the proposed activities will result in minimum feasible alteration or impairment 
to the environmentally critical area's functional characteristics and its existing contours, 
vegetation, fish and wildlife resources, hydrological conditions, and geologic conditions; 

(4) That the disturbance of the environmentalIy critical area has been minimized by 
locating any necessary alteration in the environmentally critical area buffers to the extent 
possible; 

. . (5) That the proposed activities will not. jeopardize the continued existence of 
endangered, threatened, sensitive, or monitored species as listed by the federal government 
or the state of Washington; 

(6) That the proposed activities will not cause significant degradation of ground water or 
surface water quality; 

(7) That the proposed activities comply with all state, local and general laws, including 
those related to sediment control, pollution control, floodplain restrictions, and on-site 
wastewater disposal; 

(8) That there will be no damage to nearby public or private property and no threat to the 
health or safety of people on or off the property; and 

(9) That the inability to derive reasonable economic use of the property is not the result of 
actions by the applicant in segregating or dividing the property and creating the 
undevelopable condition afier the effective date of this chapter. (Ord. 2324 5 2(14), 1992). 
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37.050 Exemptions, exceptions, modifications. 

Certain activities are exempt from the requirements of-this chapter, while other activities which are 
regulated by this chapter may be granted specific exceptions or an administrative modification as provided in 
this chapter. This section lists the activities which are exempt from the regulations of this chapter, the 
exceptions which may be granted to the requirements of this chapter, and the administrative modifications 
which can be granted to other requirements of this title of the city code. 

A. Exemptions. All activities which are exempted, excepted, or granted modifications shall prevent, 
minimize andlor compensate for impacts to environmentaIly sensitive areas to the maximum extent possible, 
Such activities which are exempted, excepted, or granted modifications shall not be exempt fiom other laws or 
permit requirements which may be applicable. The following are exemptions to the provisions of this chapter; 
however, the exemptions listed in this section may not be exempted fiom other state or federal regulations or 
permit requirements: 

1. Emergencies that threaten the public health, safety and welfare, as verified by the city; 
2. Legally constructed structures in existence on the date the ordinance codified in this chapter becomes 

effective that do not meet the buffer requirements of this chapter may be remodeled, reconstructed or replaced 
provided that the new construction or related activity does not further encroach into an environmentally 
sensitive area. Remodeling or reconstruction shall be subject to dl other requirements of the zoning code; 

3. Existing and ongoing agriculture in agricultural zones in existence as of the date this chapter becomes 
effective; provided, however, at such time as the property ceases to be used for agricuItura1 activities, the 
property shall be brought into compliance with the provisions of this chapter; 

4. Normal and routine maintenance of legally constructed irrigation and drainage ditches, provided that 
this exemption shall not apply to anj dttohes used by salmonids; 

5. Normal and routine maintenance of agricultural ponds, livestock watering ponds and fish ponds, 
provided that such activities shall not involve the conversion of any wetland or stream not used for such 
purposes on the date this chapter becomes effective; 

6. Entirely artificial structures intentionally constructed by humans from upland areas for purposes of 
storm water drainage or water quality control, or ornamental landscape ponds, which are not part of a 
mitigation plan required by this chapter; 
7. Category I11 wetlands less than five hundred square feet in area having only one wetland class, which is 

not forested, and which is hydrologicaiiy isolated; 
8. Category IV wetlands less than eight thousand square feet in area; 
9. The following water, sewer, storm drainage, electric, natural gas, cable communications, and telephone 

utility related activities, public street and public park maintenance activities when undertaken pursuant to best 
management practices to avoid impacts to environmentally sensitive areas: 

a. Normal and routine maintenance or repair of existing utility structures or right-of-way, 
b. Relocation of electric facilities, lines, equipment or appurtenances, not induding substations, with an 

associated voltage of fifty-five thousand volts or less, when required and/or approved by the planning director, 
using the review process described in EMC Title l5, Local Project Review Procedures, 

c. ReIocation of natural gas, cable communications, telephone facilities, lines, pipes, mains, equipment or 
appurtenances when required andor approved by the planning director, using the review process described in 
EMC Title 15, Local Project Review Procedures, 

d. Installation or construction in improved street rights-of-way and replacement, operation or alteration of 
all facilities listed in subsections A.9.b and A.9.c of this section, 

e. Normal and routine maintenance of public streets, state highways, and public park facilities. 
Maintenance and repair does not include any modification that changes the character, scope, or size of the 
original structure, facility, or improved area nor does it include construction of a maintenance road or the 
dumping of maintenance debris; 

10. Buffer management when approved by the planning director and all agencies with jurisdiction; 
11. Forest practices on city-owned watershed property located h remote areas not contiguous to the Everett 

corporate boundaries, undertaken in accordance with the requirements of the State Department of Natural 
Resources. 

B. Reasonable Use Exception. Nothing in this chapter is intended to preclude reasonable economic use of 
property as set forth in this title. If the requirements of this chapter as applied to a specific Iot would deny all 
reasonable economic use of the lot, development will be permitted if the applicant demonstrates all of the 
following to the satisfaction of the planning director: 

1. There is no other reasonable use or feasible alternative to the proposed development with less impact on 
the environmentally sensitive area; and 

2. The proposed development does not pose a threat to the public health, safety and weifare on or off of the 
subject lot; and 
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3. Any alterations permitted to the requirements of this chapter shall be the minimum necessary to allow 
for reasonable use of the property; and 

4. The inability of the applicant to derive reasonable economic use of the property is not the result of 
actions by the applicant in subdividing the property or adjusting a boundary line, thereby creating the 
undevelopable condition after the effective date of this chapter; and 

5. The proposal mitigates the impacts on the environmentally sensitive areas to the maximum extent 
possible. 

C. Reasonable Use Decision Process. Whenever an applicant for a development proposal submits a 
reasonable use proposal to the planning director, the proposal shall include the following information which 
will be used to evaluate the criteria for reasonable use exception: 

1. A description of the areas of the lot which are either environmentally sensitive or within setbacks 
required by this chapter, 

2. A description of the amount of the lot which is within setbacks required by other standards of the zoning 
code; 

3. An analysis of the minimum amount of development that would be considered "reasonable economic 
use" of the lot, including a narrative which includes a factual basis for this determination; 

4. An analysis of the impact that the mount  of development described in subsection C.3 of this section 
would have on the environmentally sensitive areas; 

5. An analysis of whether any other reasonable use with less impact on the environmentally sensitive areas 
and buffers is possible. This must also include an analysis of whether there is any practicable on-site 
alternative to the proposed deveIopment with less impact, including reduction in density, phasing of project 
implementation, change in timing of activities, revision of lot layout, andlor related site planning 
considerations that wo-uld allow a reasonable economic use with less adverse impacts to the environmentaily 
sensitive areas and buffers; 

6. A design of the proposal so that the amount of development proposed as "reasonable economic use" will 
have the least impact practicable on the environmentally sensitive areas; 

7. An analysis of the modifications needed to the standards of this chapter to accommodate the proposed 
development; 

8. A description of any modifications needed to the required front, side and rear setbacks; building height; 
and Landscape widths to provide for a reasonable use while providing protection to the environmentally 
sensitive areas; 

9. Such other information as the planning director determines is reasonably necessary to evaluate the issue 
of reasonable economic use as it relates to the proposed development. 

D. Reasonable Use Administrative Modification. If, in order to provide reasonable economic use, the 
standards of this title need to be modified, the planning director is authorized to grant an administrative 
modification to the standards of this title in accordance with the following: 

1. If a reasonable economic use of a lot cannot exist without modification of the required front, side andlor 
rear setbacks, building height, andor landscape widths, the planning director is authorized to administratively 
modify such standards only to the extent necessary to provide for a reasonable economic use of the lot while 
still providing protection to the environmentally sensitive areas; 

2. If a reasonable economic use of a lot cannot exist without a reduction of the buffers of the 
environmentally sensitive areas, the planning director is authorized to administratively permit a reduction in 
the buffers only to the extent necessary to provide for a reasonable use of the lot, provided there is adequate 
mitigation provided for any reduction in the buffer. This approach s M l  be preferred in circumstances where 
the environmentally sensitive areas have already been degraded or imputed by activities occurring prior to the 
effective date of this chapter, and enhancementlrestoration of the degraded environmentally sensitive area can 
reasonably be expected to be accomplished; or 

3. If a reasonable economic use of a lot cannot exist by means of either subsection D.1 or D.2 of this 
section, then the planning director is authorized, using the review process described in EMC Title 15, Local 
Project Review Procedures, to administratively grant a transfer of development rights in addition to subsection 
D.1 or D.2 of this section, or in lieu of them. For purposes of this section, "transfer of development rights 
(TDR)!' means that the city severs the development rights fiom the fee interest and permits the owner of the 
restricted property to either transfer an authorized portion of the development rights in that property to another 
lot owned by the restricted party in accordance with the following provisions, or permits the owner of the 
restricted property to sell an authorized portion of the rights to owners of land who can use the authorized 
development rights in accordance with the following: 

a. R-S, R-1 and R-2 Zones. The number of dwelling units allowed under a reasonable use determination 
for any residential development may be transferred to an R-S, R-1 or R-2 zone; provided, that the number of 
dwelling units allowed to be transferred to the receiving site shall not exceed the lesser of: 

i. The number of dwelling units which the planning director determines to be the minimum necessary to 
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allow for reasonable economic use of the restricted property, or 
ii. Twenty more dwelling units than would be permitted on the receivhg site without the transfer of 

development rights. 
In approving a transfer of development rights to the receiving site in the R-S, R-1, or R-2 zone, the 

planning duector shall have the authority to allow for a reduction ofthe minimum lot area allowed by the zone 
in which the receiving site is located by not more than twenty percent. Ail such lots shall have a minimum lot 
width of fifty feet. A11 dwelling units on such lots shall be single-family dwellings. 

b. R-l(A) and R-2(A) Zones, The amount of development transferred to the receiving lot shall not result in 
a development density which exceeds the maximum permitted in the use zone of the receiving lot without the 
transferred development by more than twenty-five percent. All other requiremen& of the use zone in which the 
receiving lot is located shall apply to the transferred development. 

c. Multiple-Family Zones. The amount of development transferred to the receiving lot shall be limited only 
by all other requirements of this title applicable to the use zone in which the receiving lot is located (building 
height, off-street parking, setbacks, multiple-family development standards, etc.), excluding maximum 
permitted density. 

d. Commercial and Industrial Zones. The amount of development transferred to the receiving lot shall not 
exceed that which can be accommodated by allowing an increase of permitted height on the receiving lot of 
not more than fifteen feet. A11 other requirements of the use zone in which the receiving lot is  located shall be 
applicable to the transferred development. 

E. Public Utility and Infrastructure Exception. If the application of this section would prohibit a 
development proposal by a public agency or public utility to construct utility lines for the conveyance of 
water, sewage, storm drainage, natural gas, or telecommunications; or the construction of collector or arterial 
s e e r s  and highways, the agency or utility may request an exception pursuant to this subsection. Such a 
request'sliall be reviewed by the hearing examiner using the review process described in EMC Title f5, Local 
Project Review Procedures. The hearing examiner may approve, or approve with modifications such a request 
only when the following findigs are made: 

1. There i s  no other practicable alternative to the proposed development with Iess impact on the 
environmentally sensitive area; and 

2. The proposal mitigates the impacts on the environmentally sensitive areas to the maximum extent 
possible; and 

3. The proposal does not impact a significant fish or wildlife habitat area. 
F. Prohibition on Var i anced the r  Exceptions Permitted by this Chapter. The variance procedures 

described in Section 41.130 of this title shall not apply to the standards of this chapter. The following 
subsections permit alteration or modification of the requirements of this chapter for protection of 
environmentally sensitive areas: 

1. Subsection 8 for modification of standards for geologically hazardous areas; 
2. Subsections 10 and 11 for modification of standards for wetlands and their required buffers; 
3. Subsection 14 for modification of standards for streams and their required buffers. (Ord. 2538-01 $5 44, 

45,46,2001; Ord. 1838-91 5 5,  1991.) 
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Ordinance, shall be considered as a valid scientific process and C. Reasonable Use Exceptlou 
the "best available science (BAS)" for assessment of that Requirements: If an applicant €or a development proposal 
particular site. demonstrates to the satisfaction of the Director that an~lication 

WHEREAS, the City of Spokane is cornmittcd to seeking 
funding to conduct a city-wide site-specific inventory and 
associated analysis. simultaneous with the studies required by 
the SMA. to  determine the site-specific riparian habitat and 
buffer zones, and at the time such studies are compiled to make 
such revisions to this Ordinance as may be appropriate. To that 
extent the city is willing to  enter  into a memorandum of 
understanding (MOU) with interested groups to make sure the 
studies are compIeted. 

WHEREAS, the City of Spokane intends to comply with the 
State GMA provisions. 

NOW, THEREFORE, THE CITY OF SPOKANE DOES 
ORDAIN: 

Section I. That there be added to SMC Chapter 11.14 a new 
section designated 11.19.2560 to read as follows: 

11.19.2560 TITLE, PURPOSE, INTENT, AND S W E R A B ~  

A. Title 
This ordinance shall be known and may be cited as the "Spokane 
Interim Fish and Wildlife Habitat  Conservation Area 
Ordinance." 

B. Purpose 
The purpose of this Ordinance is to protect environmentaliy 
sensitive areas, the  public health, safety and welfare by 
preserving and protecting fish and wildlife habitat conservation 
areas  through the regulation of development and o ther  
activities. 

C. Intent 
The provisions of this Ordinance shall be construed liberally 
to carry out its purpose effectively and if any provisions of this 
Ordinance conflict with other regulations, ordinances, o r  other 
authorities, that which provides more protection to fish and 
wildlife habitat conservation areas should apply. 

Should any provision of this ordinance or  its application to any 
Derson or circumstance be held invalid. the remainder of the 
brdinance or the  application of the pro;ision to other persons 
or circumstance i s  not affected. 

Section 2. T h a t  there be added to SMC Chapter 11.19 a new 
section designated 11.19.2562 to read as follows: 

11.19.2562 GENERAL PROVISIONS 

A. Applicability 
The requirements of this Ordinance apply to all activities and 
development occurring in a Fish and Wildlife Habitat  
Conservation Area as defined in Section 11.19.2566A. Property 
located in a Fish and WildIife Habitat Conservation Area, as 
defined in this ordinance, is subject to both zoning classification 
regulations and the additional requirements imposed under this 
Ordinance. In any case where there are differences between 
the  provisions of the underlying zone and this ordinance, the 
provisions of this Ordinance shal! apply. 

B. Compliance by Owners 
It is the specific intent of this Ordinance to place the obligation 

- of complying with requirements upon the owner of the property 
o r  land within its scope and provisions. 

of the standards of this Ordinance would deny all tkasonable 
use of the property according to current takings case law. The 
applicant shall pay a fee as determined by the Director, which 
may cover mailing and processing, and  shalt submit 
documentation on  forms provided by the  department  
demonstrating all of the following to the satisfaction of the 
Direclor: 

1. Applications of this Ordinance would deny all reasonable 
use of the property. 

2. There is no reasonable use with less impact on the fish and 
wildlife habitat. 

3. The requested use or  activity will not result in any damage 
to other property and will not threaten the public health, 
safety or welfare on or off the property. 

4. Any alteration to the fish and wildlife habitat is the 
minimum necessary to allow for reasonable use of the 
property. 

5. The inability of the applicant to derive reasonable useis  
not the result of actions by the applicant in subdividing 
the property or adjusting boundary lines, thereby crcating 
the undevelopable conditions after the effective date of this 
Ordinance. 

Decision: The Director shall include findings on each of the 
evaluation criteria listed above in a written decision. The written 
decision shall be mailed to the  applicant and adjacent property 
owners, including property owners across public rights-of-way 
o r  private easements. The written decision shall include 
conditions necessary to serve the purposes of the Ordinance 
and shall provide an appeal procedure as contained in Section 
11.02.0710. The Dircctor should also advise the applicant as to 
thc applicabifity of transfer of development rights;planned unit 
developments, and any other innovative land use techniques. 

D. Exemptions 
The following activities are exempt from the provisions of this 
Chapter, provided that the work is conducted using best 
management practices and any unavoidable impact affecting the 
environment will be minimized. However, nothing herein shall 
be construed to relieve the property owner of requirements 
imposed by the State Environmental Policy Act. 

I. Existing and ongoing agricultural activities, including 
construction of structures that  support agricultural 
activities: The activities cease to be existing when either of 
the following conditions occurs: 

a. The area on  which they were conducted has been 
converted to a nonagricultural use. 

b. The area has lain idle more than five years, unless the 
idIe land i s  registered in a federal or s ta te  soils 
conservation program.. 

2. Maintenance or  repair of public rights-of-way, legally 
existing roads, structures, or facilities used in the service 
of the public to provide transportation, electricity, gas. 
water, telephone, telegraph, telecommunication, sanitary 
sewer, stormwater treatment, and other public utility 
services. 

Expansions of sanitary sewer treatment plants are exempt from 
the requirements of this Ordinance subject to an approved 
habitat management plan. 
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city shall require recording of a covenant on the title of the property, stating as 
follows: 

"Persons with interest in fhis property are advised that this property is 
potentially subject to flooding, geologic (seismic), and volcanic lahars (mudflow) 
hazards." 

17.214.120 Exception - Public agency and utility. 
(I) If the application of this chapter or chapters 17.115 - .I35 would prohibit a deveIopment 
proposal by a public agency or public utility, the agency or utility may apply for an exception 
pursuant to this section. 
(2) Exception request and review process. An application for a public agency and utility 
exception shall be made to the city planning department and shall include a critical area 
identification form; criticd area report, including mitigation plan, if necessary; and any other 
related project documents, such as permit applications to other agencies, special studies, and 
environmental documents prepared pursuant to the State Environmental Policy Act (Chapter 
43.21C RCW). The planning director shall prepare a recommendation to the hearing examiner 
based on review of the submitted information, a site inspection, and the proposal's ability to 
comply with public agency and utility exception review criteria in subsection (4). 
(3) Hearing examiner review. The hearing examiner shall review the application and planning 
director's recommendation, and conduct a public hearing pursuant to the provisions of the 
SMC 17.85. The hearing examiner shall approve, approve with conditions, or deny the request 
based on the proposal's ability to comply with all of the public agency and utiIity exception 
criteria in subsection (4). 
(4) Public agency and utility review criteria. The criteria for review and approval of public 
agency and utility exceptions are as follows: 

(a)There is no other practical alternative to the proposed development with less impact on 
the critical areas; 
(b) The application of this chapter or chapters 17.115-.I35 would unreasonably restrict the 
ability to provide utility services to the public; 
(c) The proposal does not pose an unreasonable threat to the public health, safety, or welfare 
on or off the development proposal site; 
(d) The proposal attempts to protect and mitigate impacts to the critical area functions and 
values consistent with the best avaiIab1e science; and 
(e) The proposal is consistent with other appIicabIe regulations and standards. 

(5) Burden of proof. The burden of proof shaU be on the applicant to bring forth evidence in 
support of the application and to provide sufficient information on which any decision has to be 
made on the application. 

17.114.130 Exception - Reasonable use. 
(1) If the application of this chapter or chapters 17.115 - ,135 wouId deny d l  reasonabIe 
economic use of the subject property, the city shall determine if compensation is an appropriate 
action, or the property owner may apply for an exception pursuant to this section. 

Note: mis &n shorn danges only. ~ P ~ ~ O I I S  b?at quire  no ci'tanges will remain as currenHy in b're Stanwood mde. If you 
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(2) Exception request and review process. An application for a reasonabIe use exception shalI 
be made to the city and shall include a critical area identification form; criticaI area report, 
including mitigation plan, if necessary; and any other related project documents, such as permit 
applications to other agencies, special studies, and environmental documents prepared 
pursuant to the State Environmental Policy Act (Chapter 43.21~ RCW) (SEPA documents). The 
planning director shdl prepare a recommendation to the hearing examiner based on review of 
the submitted information, a site inspection, and the proposal's ability to compIy with 
reasonable use exception criteria in subsection (4). 
(3) Hearing examiner review. The hearing examiner shall review the application and conduct a 
public hearing pursuant to the provisions of the SMC 17.85. The hearing examiner shaIl 
approve, approve with conditions, or deny the request based on the proposal's ability to 
comply with all of the reasonable use exception review criteria in subsection (4). 
(4) Reasonable use review criteria. One or more of the following criteria for review and 
approvaI of reasonable use exceptions follow may apply: 

(a)The application of this chapter or chapters 27.115-.I35 wouId deny a11 reasonable 
economic use of the property; 
(b) No other reasonable economic use of the property has less impact on the critical area; 
(c) The proposed impact to the critical. area is the minimum necessary to allow for 
reasonable economic use of the property; 
Id) The inability of the applicant: to derive reasonable economic use of the property is not 
the result of actions by the applicant after the effective date of this chapter, or its 
predecessor; 
(e) The proposal does not pose an unreasonable threat to the pubIic health, safety, or welfare 
on or off the development proposal site; 
( f )  The proposal will result in no net loss of critical area functions and values consistent with 
the best available science; or 
(g) The proposal is consistent with other appIicable regulations and standards. 

(5) Burden of proof. The burden of proof shaIl be on the applicant to bring forth evidence in 
support of the application and to provide sufficient information on which any decision has to be 
made on the application. 

17.114.140 Allowed permitted activities. 
(1) Allowed permitted activities - defined. AlIowed activities are similar to exemptions in that 
they do not require critical area review. However, unlike exemptions, allowed activities must 
follow the critical areas standards. Conditions may be applied to the underlying permit, such as 
the building permit, to ensure critical area protection. 
(2) Critical area report. Activities aIlowed under this section and corresponding sections in 
17.125-.I35 shall be reviewed and permitted or approved by the city or other agency with 
jurisdiction, but do not require submittal of a separate critical area identification form or critical 
area report, unless such submittal was required previous1y for the underlying permit. The 
planning director may apply conditions to the underIying permit or approval to ensure that the 
allowed activity is consistent with the provisions of this chapter and chapters 17.115 - .I35 to 
protect criticaI areas. 

Note:  is verxion shows changes only. Sedans  at require no changes WIN remain a5 mmntJy in ~e Stanwood code. If you 
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8. Exception request and review process. An application for a public 
agency or utility exception shall include a critical area report, including mitigation 
plan, if necessary; and any other related project documents, such as permit 
applications to other agencies, special studies, and environmental documents 
prepared pursuant to the State Environmental Policy Act (Chapter 43.21 C RCW). 
C. Review and Decision. The Town Administrator shall review the 
application and shall approve, approve with conditions, or deny the request 
based on the proposal's ability to comply with all of the public agency and utility 
exception criteria in Subsection (D) pursuant to SMC 14.20.01 0. 
D. Public agency and utility review criteria. Public agency and utility 
exceptions shall be granted when all of the following criteria are demonstrated: 
1. There is no other practical alternative to the proposed development with 
less impact on the critical areas. 
2. The application of this Chapter would unreasonably restrict the ability to 
.provide utility services to the public. 

3. The proposal does not pose an unreasonable threat to the public health, 
safety, or welfare on or off the development proposal site. 
4. . The proposal attempts to protect and mitigate impacts to the critical area 
functions and values consistent with the best available science. 
5. The proposal is consistent with other applicable regulations and 
standards. 

E. Burden of proof. The burden of proof shall be on the applicant to provide 
evidence in support of the application and to provide information sufficient for any 
required decision. 

16.16.140 Exception - Reasonable use 
A. If the application of this Chapter would deny all reasonable economic use 
of the subject property, the property owner may apply for an exception pursuant 
to this Section and SMC 14.08.050. 
B. Exception request and review process. An application for a reasonable 
use exception shall include a critical area report, including mitigation plan, if 
necessary; and any other related project documents, such as permit applications 
to other agencies, special studies, and environmental documents prepared 
pursuant to the State Environmental Poli~y Act (Chapter 43.21 C RCW) (SEPA 
documents). The Town Administrator shall prepare a recommendation to the 
hearing examiner based on review of the submitted information, a site inspection, 
and the proposal's ability to comply with reasonable use exception criteria in 
Subsection (D). 
C. Hearing examiner review. The hearing examiner shall review the 
application and conduct a public hearing pursuant to the provisions of SMC 
14.08.050. The hearing examiner shall approve, approve with conditions, or 
deny the request based on the proposal's ability to comply with all of the 
reasonable use exception review criteria in Subsection (D). 
D. Reasonable use review criteria. A reasonable use exception shall be 
granted if alt of the following criteria are met: 



1. The apptication of this Chapter would deny all reasonable economic use of the 
property. 
2. No other reasonable economic use of the property has less impact on the 
critical area. 
3. The proposed impact to the critical area is the minimum necessary to allow for 
reasonable economic use of the property. 
4. The inability of the applicant to derive reasonable economic use of the . 
property is not the result of actions by the applicant after the effective date of this 
Chapter, or its predecessor. 
5. The proposal does not pose an unreasonable threat to the public health, 
safety, or welfare on or off the development proposal site. 

6. The proposal will result in no net loss of critical area functions and values 
consistent with the best available science. 
7. The proposal is consistent with other applicable regulations and standards. 

E. Burden of proof. The burden of proof shall be on the applicant to provide 
evidence in support of the application and to provide information sufficient for'any 
required decision. 

16.16.150 Allowed activities 
A. Permits. Allowed activities do not require critical area permits, however, 
they may require other permits or approvals. The Town Administrator may apply 
conditions to the other permit or approval to ensure that the allowed activity is 
consistent with the provisiohs of this Chapter to protect critical areas. 
6. Best management practices. Allowed activities shall use best 
management practices that result in the least amount of impact to the critical 
areas. Best management practices shall be used for tree and vegetation 
protection, construction management, erosion and sedimentation control, water 
quality protection, and regulation of chemical applications. Best management 
practices shall ensure that the activity does not result in degradation to the critical 
area. Any incidental damage to, or alteration of, a critical area shall be restored, 
rehabilitated, or replaced at the responsible party's expense. 
C. Allowed activities. The following activities are allowed: 
1. Permit requests subsequent to previous critical area review. 
Development permits and approvals that involve both discretionary land use 
approvals (such as subdivisions, rezones, or conditional use permits), and 
construction approvals (such as building permits) are allowed if all of the 
following conditions have been met: 
a. The provisions of this Chapter have been previously addressed as part of 
another approval. 
b. There have been no material changes in the potential impact to the critical 
area or buffer since the prior review. 
c. There is no new information available that is applicable to any critical area 
review of the site or particular critical area. 
d. The permit or approval has not expired or, if no expiration date, no more 
than five years has elapsed since the issuance of that permit or approval. , 



15.20.420 Aquifer Recharge Area Designation. 
Aquifer recharge areas shall be designated based on meeting any one of the following criteria: 
A. Wellhead Protection Areas designated per WAC 246-290; 
B. Sole Source Aquifers designated by the U.S. EPA per the Federal Safe Drinking Water Act; 
C. Areas designated for special protection as part of a groundwater management program per RCW 

90.44,90.48, or 90.58 or WAC 173- 100 or 173-200. 

15.20.430 Aquifer Recharge Area Detailed Study Requirements. 
All proposals that require SEPA review and are located within a designated aquifer recharge area shall be 
reviewed by the Zoning Administrator to determine the potential for adverse impacts to groundwater 
resources. If the potential for significant adverse impacts is present, then the Zoning Administrator shall 
require preparation of an aquifer recharge area Detailed Study. The Detailed Study shall be prepared by a 
qualified consdtant with experience in preparing hydrogeologic site assessments. Evidence of these 
qualifications shall be included within the study. The Detailed Study shall include the foIlowing, in 
addition to the minimum requirements established in section 15.20.200(B): 
A. A description of the existing hydrogeologic conditions of the project site and the proposed activiw's 

potential to result in contamination of groundwater resources. . . . 

15.20.440 Aquifer Recharge Area Performance Requirements. 
Activities requiring preparation of an aquifer recharge area Detailed Study shall onIy be permitted if the 
Detailed Study indicates that the activity does not pose a significant threat to the underlying aquifer 
system. The Zoning Administrator shall establish mitigating conditions necessary to insure protection of 
groundwater resources. 

15.20.450 Reasonable Use Exceptions. 
A. An exception from the provisions of this Chapter may be granted by the City Council. An 

application for a exception shall be processed as a Class I11 action pursuant to the provisions of 
Chapter 20.08 SMC. A filing fee as established in Chapter 20.108 SMC shall be paid to the city 
clerk-treasurer at the time of application. 

B. The burden of proof shall be on the applicant to bring forth evidence in support of the application and 
to provide sufficient information on which any decision on the application will be made. The City 
Council shall grant such an exception only when the applicant demonstrates that the requested 
exception is consistent with all of the folIowing criteria: 

I. Special circumstances and conditions exist which are peculiar to the land or lot, and which are not 
applicable to other lands or lots; 

2. The special conditions or circumstances are not the result of actions taken by the applicant; 
3. Literal interpretation of the provisions of this Chapter would deprive the applicant of rights 

commonly enjoyed by other properties under the terms of this Chapter; 
4. The granting of the exception requested will not confer on the applicant any special privilege that 

is denied by this Chapter to other lands, buiIdings, or structures under similar circumstances; 
5. ' The granting of the exception is consistent with the general purpose and intent of this Chapter and 

will not create significant adverse impacts to the identified critical areas or otherwise be 
detrimental to public health, safety, or welfare. 

C. Ingranting any exception, the City Council may prescribe such conditions and safeguards as are 
deemed necessary to secure adequate protection of critical areas, public health, safety and welfare, 
and to ensure conformity with this Chapter. 

D. If the City Council decides to grant the exception, the City Council shall make a finding that the 
reasons set forth by the applicant justify the granting of the exception, and that the exception granted 
is the minimum necessary to allow reasonable use of land, building or structure. 
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E. In granting any exception, the City Council may prescribe time limits within which the action for 
which the exception is requested shall commence or be completed or both. Failure to conform to any 
such time limits shall void the exception. 

15.20.460 Enforcement. 
The Zoning Administrator is authorized to make site inspections and take such actions as necessary to 
administer and enforce this Chapter. City representatives shall make a reasonable effort to contact the 
property owner before entering onto private property. Activities found to be not in compliance with this 
Chapter or any applicable performance requirements or any conditions established through the Critical 
Areas Review and approval process, such as required mitigation, shall be subject to enforcement actions 
necessary to bring the activity into compliance. The City shall have the authority to require restoration, 
rehabilitation or replacement measures to compensate for violations of this chapter which result in 
destruction, degradation, or reduction in function of critical areas or required buffer areas. 

15.20.470 Violations and Penalty. 
A. Violation - Penalty. Each day that a violation of this section continues shall constitute a 

separate offense and be punishable as such. Any violation of this section shall be punished as 
. . . . 

follows: 
1. First Offense: The first offense shall be pnished by a penalty of not more than $250.00, 

including all costs and assessments, and not less that $150.00, which minimum amount 
shall not be suspended or deferred. 

2. Second Offense: The second offense within a 5-year period shall be punished by a 
penalty of not more than $500.00, including all costs and assessments, and not less that 
$200.00, which minimum amount shall not be suspended or deferred. 

3. Third or Subsequent Offense: A person committing a third or subsequent offense within 
a 5-year period shall be guilty of a misdemeanor and, upon conviction, shall be punished 
by a fine not to exceed $1,000.00 or imprisonment in jail not to exceed 90-days or by 
both such fine and imprisonment. The minimum sentence shall be $250.00, which 
amount shall not be suspended or deferred. 

Law enforcement officers commissioned by the City are authorized to issue a Notice of 
Infraction upon certification that the oficer has probable cause to believe, and does believe, 
that a person has committed an infraction contrary to the provisions of this Chapter. The 
infraction need not have been committed in the issuing officer's presence except as otherwise 
provided by law. 

B. Additional Remedies. In addition to the,penalties provided in this Chapter and any other 
remedy allowed by law, the City may bring an action to enjoin a violation of any provision of 
this chapter. In any action or suit brought under this Section, the City, if it prevails, shall 
recover reasonable attorney's fees to be set by the Court, in addition to its costs and 
disbursements. 

15.20.480 Definitions. 
"Adjacent" or "adjacent to" generally means within a distance of 50 feet from a critical area or, in some 
circumstances involving upland wildlife habitat conservation areas, within a greater distance within which 
the project is likely to impact the critical area. 

"Agriculture" or "Agricultural activities" means those activities direcdy pertaining'to the production of 
crops or livestock including but not Iimited to cultivation, harvest, grazing, animal waste storage and 
disposal, fertilization, the operation and maintenance of farm and stock ponds, drainage ditches; irrigation 
systems, and canals, and normal maintenance, operation and repair of existing serviceable structures, 
facilities, or improved areas. 

November 22,2004 1 i 



20.740.070 Minor Exceptions 

A. Minor Exce~tions Authorized. Minor exceptions of no greater than 10% from the standards of this 
Chapter may be authorized by the City in accordance with the procedures set forth in VMC 
20.210.060, Type I1 Applications. Minor exceptions frorn the elevation standards of VMC 
20.740.120 may exceed the 10% limit. Minor exceptions shall not be combined with buffer 
averaging (20.740. I40(C)(I )(b)(2))or buffer reduction(20.740.140(C)(l)(b)(3)). 

B. Minor Exception Criteria. A minor exception from the standards of this Chapter may be granted 
only if the applicant demonstrates that the requested action conforms to all of the following 
criteria. Additional approval criteria applying to minor exceptions in frequently flooded areas are 
set forth in VMC 20.740.120(D)(3). 

1. Unusual conditions or circumstances exist that are peculiar to the intended use, the land, the lot, 
or something inherent in the land, and that are not applicable to ail other lands in the same 
vicinity or district; 

2. The unusual conditions or circumstances do not result fiom the actions of the applicant; 

3. Granting the minor exception requested will not confer on the applicant any special privilege 
that is denied by this Chapter to other lands, structures, or buildings under similar circumstances; 

4. The minor exception is necessary for the preservation &id enjoyment of a substantial property 
right of the applicant such as is possessed by the owners of other properties in the same vicinity 
or district; 

5. The minor exception requested is the least necessary and no greater than 10% of the subject 
standard (except in the case of the elevation standards of VMC 20.740.120 where the least 
necessary may exceed the 10% limit) to relieve the unusual circumstances or conditions 
identified in Subsection VMC 20.740.070(B)(l) above; 

6. The granting of the minor exception or'the cumulative effect of granting more than one minor 
exception is consistent with the general purpose and intent of the City of Vancouver 
Comprehensive PIan, this Title, this Chapter, and the underlying zoning district; 

7. Degradation of the functions (including public health and safety) of the subject critical areas and 
any other adverse impacts resulting from granting the minor exception will be minimized and 
mitigated to the extent feasible in accordance with the provision of this Chapter; 

8. Granting the minor exception will not otherwise be materially detrimental to the public welfare 
or injurious to the property or improvements in the vicinity of the subject property; 

9. The proposed development complies with all other applicable standards. 

C. Conditions May Be Required. In granting any minor exception, the City may attack such 
conditions and safeguards as are necessary to secure adequate protection of critical areas and 

' 

developments from adverse impacts, and to ensure conformity with this Chapter. 
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D. Time Limit The City shall prescribe a time limit within which the action for which the minor 
exception is required shall be begun, completed, or both. Failure to begin or complete such action 
within the established time limit shall void the minor exception. 

E. Burden of Proof. The burden of proof shall be on the applicant to bring forth evidence in support 
of the application and upon which any decision has to be made on the application. 

20.740.080 Reasonable Use Exceptions 

A. Exceation Reauest and Review Process. 

If the application of this Chapter would deny aII reasonable economic use of the subject property, 
the City shall determine if compensation is an appropriate action, or the property owner may apply 
for an exception pursuant to this Section. Exceptions from the standards of this Chapter may be 
authorized by the City in accordance with the procedures set forth in VMC 20.210.060, Type I11 
Applications. 

. . , . 

An application for a reasonable use exception shall be made to the City and shall include a Critical 
Areas Report, including mitigation plan, if necessary; and any other related project documents, 
such as permit applications to other agencies, special studies, and environmental documents 
prepared pursuant to the State Environmental Policy Act (RCW 43.2 IC). The Planning Official 
shall prepare a recommendation to the Hearings Examiner based on review of the submitted 
information, a site inspection, and the proposal's ability to comply with reasonable use exception 
criteria in VMC 20.740.080(3). 

3. Reasonable Use Review Criteria. The City shdl approve appIications for reasonable use 
exceptions when all ofthe following criteria are met: 

1. The application of this Chapter would deny all reasonable economic use of the property; 

2. No other reasonable economic use of the property has less impact on the critical area; 

3. The proposed impact to the critical area is the minimum necessary to allow for reasonable 
economic use of the property; 

4. The inability of the applicant to derive reasonable economic use of the property is not the result 
- of actions by the-applicant after the effective date of this Chapter, or its predecessor; 

5. The proposal does not pose a significant threat to the public health, safety, or welfare on or off 
the development proposal site; 

6. The proposal mitigates for the loss of critical area knctions to the greatest extent feasible and 
contributes to the Criticat Areas Restoration Fund for any impacts that cannot be mitigated. 

7. The proposal i s  consistent with other applicable regulations and standards. 
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C. Burden of Proof. The burden of proof shall be on the applicant to bring forth evidence in support 
of the application and to provide sufficient information on which any decision has to be made on 
the application. 

20.740.090 Unauthorized Critical Areas Alterations and Enforcement 

A. Enforcement. 

1. It shall be unlawful to violate the provisions of VMC Chapter 20.740. Any violation of this 
Chapter shall constitute a public nuisance. 

2. VMC Title 22 shall provide the enforcement provisions for VMC Chapter 20.740. VMC Title 
22 may impose any of the remedies, requirements or corrective actions' contained in this 
Chapter. In lieu of or in addition to the enforcement provisions contained in VMC Title 22, 
the City may also seek injunctive or other relief from any court of competent jurisdiction. 

' ' . 3. The City shall deposit all monetary penalties collected- pursuant to VMC Title 22 into the 
Critical Areas Restoration Fund. Accrued monies in the Critical Areas Restoration Fund shall 
be used to protect and restore critical areas within the City of Vancouver. 

B. Reauirement for Restoration Plan. In the event the City initiates enforcement action under VMC 
Title 22 or files a complaint in court, the City may require a restoration plan consistent with the 
requirements of this Chapter. Such a plan shall be prepared by a qualified professional using the 
best available science and shall describe how the aciions proposed meet the minimum 
requirements described in VMC 20.740.090(C). The Planning Official shall, at the violator's 
expense, seek expert advice in determining whether the plan restores the affected area to its pre- 
existing condition or, where that is not possible, restores the functions of the affected area. 
Inadequate plans shall be returned to the applicant or violator for revision and re-submittal. 

C. Minimum Performance Standards for Restoration 

1. For alterations to frequently flooded areas, wetlands, and fish and wildlife habitat conservation 
areas, the following minimum performance standards shall be met for the restoration of a 
critical area, provided that if the violator can demonstrate that greater functional and habitat 
values can be obtained, these standards may be modified: 

a. The structure and functions of the critical area or buffer prior to violation shall be restored, 
including water quality and habitat functions; 

b. The soil types and configuration prior to violation shall be replicated; 

c. The critical area and buffers shall be replanted with native vegetation; and 

d. Information demonstrating compliance with the requirements in VMC 20.740.050(F) 
Mitigation Plan Requirements shall be submitted to the Planning Official. 
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19.100.140 Reasonable use exception. 
If the application of this title would deny all reasonable use of the property, the applicant may apply 

for a reasonable use exception pursuant to this section: 
A. The applicant shall apply to the department, and the department shall prepare a 

recommendation to the hearing examiner. The applicant may apply for a reasonable use exception 
without first having applied for a variance if the requested exception includes relief from standards for 
which a variance cannot be granted pwsuant to the provisions of the section. The property owner andor 
applicant for a reasonable use exception has the burden of proving that the property is deprived of all 
reasonable uses. The examiner shall review the application and shall conduct a public hearing pursuant 
to the provisions of Title 2 1 of the Kitsap County Code (Land Use and Development Procedures). The 
examiner shall make a final decision based on the following criteria: 

1. The application of this title would deny all reasonable use of the property; 
2. There is no other reasonable use which would resuIt in less impact on the critical area; 
3. The proposed development does not pose, an unreasonable threat to the public health, safety 

or welfare on or off the development proposal site and is consistent with the general purposes of this 
title and the public interest, and does not conflict with the Endangered Species Act or other relevant state 
or federal laws; and 

4. Any alterations permitted to the critical area shall be the minimum necessary to allow for 
reasonable use of the property. 

B. Any authorized alterations of a critical area under this section shall be subject to conditions 
established by the examiner including, but not limited to, mitigation under an approved mitigation plan. 
(Ord. 351 (2005) 5 1 1,2005: Ord. 2 17 (1998) 5 3 (part), 1998) 

19.100.145 Appeals. 
A. Appealable Actions. The following decisions or actions required by this title may be 

appealed: 
1 .  Any decision to approve, condition or deny a development proposal, or any disagreement on 

conclusions, methodology, rating systems, etc. between the department and such person or firm which 
prepares special reports pursuant to Chapter 19.700 may be appealed by the applicant or affected party 
to the Kitsap County hearing examiner. 

2. Any decision to approve, condition or deny a variance application by the department may be 
appealed by the applicant or affected party to the Kitsap County hearing examiner. 

3. Any decision to require, or not require a special report pursuant to this title may be appealed 
by the applicant or affected party to the Kitsap County hearing examiner. 

B. Appeal Process. The following process shall be followed in submitting an appeal and taking 
action: 

1. Any appeal regarding a decision to require, or not require a special report shall be made 
within fourteen calendar days of the decision. The appeal shall be in writing stating the basis that such 
reports should or should not be required for the proposed development. The hearing examiner may (a) 
remand the decision back to the department requesting that specific issues be reconsidered; (b) modiQ 
the decision of the department; or (c) uphold the decision of the department, 

2. Any appeal regarding a decision to approve, condition or deny a development proposal based 
on this title, or any decision to approve, condition or deny a variance, shall be made within fourteen 
calendar days of the decision. A fee in an amount as established under the Kitsap County Code shall be 
paid to the department at the time an appeal is filed. The appeal shall be in writing and shall state 
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specifically the issues that are the subject of the appeal, focusing on the specific inadequacies of the 
particular decision under dispute. The hearing examiner may (a) remand the decision back to the 
departrnent requesting that specific issues be reconsidered; (b) modify the decision of the department; or 
(c) uphold the decision of the department. 

3. Kitsap County shall not issue any permit, license or other development approval on the 
development proposal site pending the outcome of the appealed decision. 
(Ord. 3.5112PP.5). § 12,2005 : Ord. 2171L998) 9 3 (part), 1998) 

19.100.150 Critical area and buffer notice to title. 
Project applicants shall sign a "Critical Area and Buffer Notice to TitIe" (See Chapter 19.800, 

Appendix "En) to be filed with the Kitsap County auditor on all development proposals subject to this 
title and containing any critical area or its buffer. After review of the development proposal, the 
department will. condition critical area development in accordance with this title. These standards willbe 
identified on the approved notice to title, which shall run with the land in accordance with this title. This 
notice shall serve as an official notice to subsequent Iandowners that the landowner shall accept sole 
responsibility for any risk associated with the land's identified critical area. 

Notice to title may not be required in cases where the clearing or building footprint for minor new 
development will not adversely impact a critical area or its buffer (i-e., normal repair and maintenance, 
not adjacent to a critical area). Lack of such notice on a specific parcel does not indicate that Kitsap 
County has determined critical areas or buffers do not exist on that parcel. 
(Ord. 351 12005') § 13,2005: Ord. 217 (1998) $ 3  (part), 1998) 

19.100.155 General application requirements. 
A. All applicants for major new development are required to meet with the department prior to 

submitting an application subject to Title 17 of Kitsap County Code; all applicants for construction of a 
single-family dwelling are encouraged to do so. The purpose of this meeting is to discuss Kitsap 
County's zoning and applicable critical area requirements, to review any conceptual site plans prepared 
by the applicant and to identify potential impacts and mitigation measures. Such conference shall be for 
the convenience of the applicant, and any recommendations shall not be binding on the applicant or the 
county. 

B. The applicant must comply with the standards and requirements of this titIe as well as 
standards relating to Title 12 of the Kitsap County Code (Stormwater Management) set forth by the 
department, as now or hereafter amended. To expedite the permit review process, the department shall 
be the lead agency on all work related to critical areas. Development may be prohibited in a proposed 
development site based on criteria set forth in this title; the appIicant should first determine whether this 
is the case before applying for permits from the department. 

C. Application for development proposals, reasonable use exception or variances regulated by 
this title or for review of special reports shall be made with the department by the property owner, 
lessee, contract purchaser, other person entitled to possession of the property, or by an authorized agent 
as listed in Chapter 19.700 (Special Reports). 

D. A filing fee in an amount established under the Kitsap County Zoning Ordinance shall be 
paid to the department: at the time an application for a permit relating to a critical area or a special report 
review is filed. 

E. Applications for any development proposal subject to this title shall be reviewed by the 
department for compIeteness and consistency or inconsistency with this title. 

F. At every stage of the application process, the burden of demonstrating that any proposed 
development is consistent with this title is upon the applicant. 

G. All site plan applications for development proposals subject to this title shall include a site 
plan drawn to scale identifying locations of critical areas, location of proposed structures and activities, 
including clearing and grading and general topographic information as required by the department. If the 
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1 7A.03.065 Property rights. 
1. All regulatory or administrative actions taken pursuant to this chapter shall not result in an 

unconstitutional taking of private property, and shall not expand or reduce the scope of private property 
protections provided in the state and federal constitutions. This chapter shall not prohibit uses 
permitted prior to i t s  adoption and shall remain in effect until the county adopts development 
regulations pursuant to RCW 36.70A. 120. Classifying or designating critical areas does not imply a change 
in the landowner's right to use his or her land under current law. 

2. In applying this chapter, the planning department shall refer to  relevant legal authorities at all levels of 
government, including federal and state constitutions, federal and state statutes, federal and state 
administrative regulations, and judicfai interpretations thereof. The application and administration of 
this chapter shall assure that proposed regulatory or administrative actions do not unconstitutionally 
infringe upon private property rights; and are not arbitrary or discriminatory. 

3. Periodic reports shall be made at least annually to the board of county commissioners by the planning 
director and prosecuting attorney concerning county compliance with constitutional and judicial 
requirements. The planning director shall immediately advise the board should any provisions of this 
chapter in his opinion be in violation of state or federa[ constitutionat requirements, or recent court 
decisions, and whether the provision is required by the state of Washington or discretionary with the 
county. If the provision which generates concern i s  a requirement of the state, the board of county 
commissioners shall immediately advise the appropriate state department or agency. If the provision is 
discretionary with the county, the board of commissioners shall promptly schedule a public hearing to 
consider the ordinance provision or policy. (Ord. 94-22 (part), 1994). 
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Robin Jenkinson 
. . .  . .. . m . - .. . -- . .". 

From: Byron Katsuyama [bkatsuyama@mrsc.org] 

Sent: Friday, May 42, 2006 231 PM 

To: Robin Jenkinson 

Subject: MRSC Research Request - Reasonable Use Exception Provisions 

Hi Robin, 

This is in response to your request for sample "reasonable use exception1' provisions. Here are 
a few more for you to ponder (I've pasted in the fulI text of provisions from Issaquah, 
Enurnclaw, Gig Harbor, Richland, Auburn, Bothell, Des Moines, Edrnonds, Federal Way, and 
Vancouver): 

I 8.10.390 Definitions. 
Reasonable use: A legal concept that has been articulated by federal and state courts in 
regulatory takings cases. In a takings case, the decision-maker must balance the public's 
interests against the owner's interests by considering the nature of the harm the regulation is 
intended to prevent, the availability and effectiveness of alternative measures, and the 
economic loss borne by the owner. Pubtic interest factors include the seriousness of the public 
problem, the extent to which the land involved contn'butes to the problem, the degree to which 
the regulation solves the problem, and the -feasibility of less oppressive sofutions. 

A reasonable use variance must balance the public interests against the regulation being 
unduly oppressive to the landowner. The following criteria are guidelines when making a 
decision regarding a reasonable use variance: 

A. The extent to which the proposal would contribute to increasing the level of the harm the 
regulation is designed to prevent; 

B. The feasibility of alternative solutions; 

C. The amount and percentage of lost (economic) value to the land owner; 

D. The extent of remaining uses available to the land owner, if the regulation were strictly 
enforced; 

E. The past, present and future uses ofthe property; however, the use does not need to be 
the owner's planned use, or prior use or the highest and best use; 

F. The temporary or permanent nature of the regulation. 
. . . 

I 8.1 0.430 Variances. 

A. Purpose: The variance provision is provided to property owners who, due to the strict 
implementation of this chapter andlor to unusual circumstances regarding the subject property, 



Page 2 of 14 

are deprived of privileges commonly enjoyed by other properties in the same vicinity, zone and 
under th.e same land use regulations or have been denied all reasonabie use of the property; 
provided, however, that the fact that surrounding properties have been developed under 
regulations in force prior to the adoption of this Code shall not be the sole basis for the 
granting of a variance. 

B. Variance Granted: Before any variance may be granted, the applicant must file an 
application with the Permit Center and must demonstrate to the satisfaction of the Hearing 
Examiner the ability to meet all of the criteria in IMC 18.10.430(C). In the event that the 
applicant is not able to fulfill all of the criteria in IMC 18.10.430(C), a demonstration must be 
made to the satisfaction of the Hearing Examiner, regarding the ability to successfully meet all 
of the criteria established in IMC 18.10.430(D). 

A variance application shall be submitted to the Permit Center along with a critical areas 
special study, where applicable. 

C. Variance Criteria Established: 

I. The variance is in harmony with the purpose and intent of the relevant City ordinances and 
the Comprehensive Plan; 

2. The variance shall not constitute a grant of special privilege which would be inconsistent 
with the permitted uses, or other.properties in the vicinity and zone in which the subject 
property is located; 

3. That such variance is necessary, because of special circumstances relating to the size, 
shape, topography, location or surroundings of the subject property, to provide it with use 
rights and privileges permitted to other properties in the vicinity, located in the same zone as. 
the subject property and developed under the same land use regulations as the subject 
property requesting the variance; 

4. That the granting of such variance will not be materially detrimental to the public welfare or 
injurious to the property or improvements in the vicinity and zone in which the subject property 
is situated; 

5. That alternative development concepts that comply with the Code provisions to which the 
variance is requested have been evaluated, and that undue hardship would result if the strict 
adherence to the Code provisions is required; 

6. The variance granted is the minimum amount that wifl comply with the criteria listed above 
and the minimum necessary to accommodate the permitted uses proposed by the application, 
and the scale of the use shall be reduced as necessary to meet this requirement; and 

7. The need for the variance is not the result of actions of the applicant or property owner. 

0. Reasonable Use Variance Criteria Established: Only after the determination, by the 
Hearing Examiner, that the proposal does not meet all of the variance criteria listed above, 
may the application be reviewed, by the Hearing Examiner at the same public hearing, under 
the following criteria: 

I. There is no reasonabie use of the property left; and 
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2. That the granting of this variance wilt not be materially detrimental to the pubIic welfare or 
injurious to the property or improvements in the vicinity and zone in which the subject property 
is situated; and 

3. The variance granted is the minimum amount that will comply with the criteria listed above 
and the minimum necessary to accommodate the permitted uses proposed by the application, 
and the scale of the use shall be reduced as necessary to meet this requirement; and 

4. The need for the variance is not the result of actions of the applicant or property owner. 

E. Cumulative Impact of Area Wide Requests: In the granting of variances from this Code, 
consideration shall be given to the cumulative impact of additional requests for like actions in 
the area. For example, if variances were granted to other developments in the area where 
similar circumstances exist, the total of the variances should also remain consistent with the 
policies and intent set forth in this chapter. 

F. Public Hearing: The Hearing Examiner shall hold a public hearing and notice shalf be 
provided under the provisions of the Land Use Code and lssaquah Municipal Code. The 
applicant or representative(s) shall appear in person at the hearing. 

G. Notice of Hearing.Examinerls Decision: Copies of the Hearing Examiner's decision shall be 
mailed to the applicapt and to other parties of record not later than three (3) working days 
following the filing of the decision. ',Parties of.recordn shall include the applicant and alt other 
persons who specifically request notice of the decision by signing a register provided for such 
purpose at the public hearing. 

H. Appeals: Decisions by the Hearing Examiner may be appealed to the City Council in 
accordance with IMC 18.04.250, Administrative appeals. (Ord. 2301 5 3, 2001; Ord. 2108 3 
10.2.10, 1996). 

19.02.21 0 Avoiding wetland impacts. 

If the application of this chapter would deny all reasonable use of the property, development 
may be allowed which is consistent with the general purposes of this chapter and the public 
interest; provided, that the city council finds that: 

A. This chapter would otherwise deny all reasonable use of the property; 

8. There is no other reasonable use with less impact on the wetland; 
. _. 

C. The proposed development does not pose an unreasdnable ihreat to the public health, 
safety or welfare on or off the property; 

D. Any proposed alteration of the wetland is the minimum necessary to allow for reasonable 
use of the property; 

E. There is no feasible on-site alternative, including reduction in density and site-planning 
considerations; 
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F. The inability to derive reasonable economic use from the property is not the result of actions 
by the appticant in segregating or dividing the property and creating the undevelopable 
condition after the effective date of the ordinance codified in this chapter. (Ord. 1960 § 3, 
I 998). 
19.02.220 Minimizing wetlands impacts. 

A. After it has been determined by the city council pursuant to EMC 19.02.21 0 that losses of 
wetland are necessary and unavoidable or that all reasonable economic use has been denied, 
theapplicant shaIl take deliberate measures to minimize wetland impacts. 

B. Minimizing impacts to wetlands shall include but is not limited to: 

1. Limiting the degree or magnitude of the regulated activity; 

2. Limiting the implementation of the regulated activity; 

3. Using appropriate and best available technology; 

4. Taking affirmative steps to avoid or reduce impacts; 

5. Sensitive site design and siting of facilities and construction staging areas away from 
regulated wetlands and their buffers; 

6. involving resource agencies early in site planning; and 

7. Providing protective measures such as siltation curtains, hay bales and other siltation 
prevention measures, scheduling the regulated activity to avoid interference with wildlife and 
fisheries rearing, nesting or spawning activities. (Ord. 1960 § 3, 1998). 

18.12.1 10 Reasonable use exceptions. 

!f the application of this chapter would preclude all reasonable use of a site, development may 
be permitted, consistent with the general purposes and intent of this chapter. 

A. Information Required. An application for a reasonable use exception shall be in writing to 
the department director and shall include the following information: 

I. A description of the area of the site which is within a critical resource area or within the 
setbacks or buffers as required under this title; 

2. The area of the site which is regulated under the respective setbacks (minimum yards) and 
maximum impervious coverage of the zoning code (GHMC Title 17); 

3. An analysis of the impact that the amount of-development proposed would have on the 
critical area as defined under this title; 

4. An analysis of whether any other reasonable use with less impact on the critical area and 
buffer area, as required, is possible; 
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5- A design of the project as proposed as a reasonable use so that the development will have 
the least practicable impact on the critical area; 

6. A description and analysis of the modification requested of fhe minimum requirements of 
this title to accommafate the proposed development; 

7. Such other information as may be required by the department which is reasonable and 
necessary to evaluate the reasonable use respective to the proposed development. 

B. Findings for Approval of Reasonable Use Exception. If an applicant successfully 
demonstrates that the requirements of this title would deny all reasonable use of a site, 
development may be permitted. The department director shall make written findings as follows: 

I. There is no feasible alternative to the proposed development which has less impact on the 
critical area; 

2. The proposed development does not present a threat to the public health, safety or welfare; 

3. Any modification of the requirements of this title shall be the minimum necessary to allow for 
the reasonable use of the property; 

4. The inabiiii of the applicant to derive a reasonable use of the property is not the resuit of 
actions by the applicant which resulted in the creation of the undevelopable condition after the 
effective date of this title; 

5. The proposal mitigates the impacts to the critical area to the maximum extent practicable, 
while maintaining the reasonable use of the site; 

6. That all other provisions of this chapter apply excepting that which is the minimum 
necessary to allow for the reasonable use of the site or property. The director may impose any 
reasonable conditions on the granting of the reasonable use exception, consistent with the 
minimum requirements of this chapter. 

C.'Notificatim of Decision. A decision by the director under this section shall be provided, in 
writing, to the applicant and all property owners be responsible for providing a current listing of 
all adjacent property owners along with application 
for a reasonable use exception. 

D. Appeal of Director's Decision. The decision of the director may be appealed in accordance 
with the procedures established under GHMC Title 19. 

E. Limits of Applying Reasonable Use Exception. A reasonable use'exception shall only be 
considered in those situations where a reasonable use would be prohibited under this title. An 
applicant who seeks an exception from the minimum requirements of this title shall request a 
variance under the provisions of this title. 

F. Time Limitation. A reasonable use exception shall be valid for a period of two years, unless 
an extension is granted by the department at least 30 days prior to the expiration date. Any 
extension granted shall be on a one-time basis and st~alt be 
valid for a period not to exceed one year. The time limit is void if the applicant fails to procure 
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the necessary devefopment permit within the time allotted. The department may grant a time 
extension if: 

1. Unforeseen circumstances or conditions necessitate the extension of the development 
exception; and 

2. Termination of the development exception would result in unreasonable hardship to the 
applicant, and the applicant is not responsible for the delay; and 

3. The extension of the development exception will not cause adverse impacts to 
environmentally sensitive areas. (Ord. 727 3 4, 1996; Ord. 619 5 1, 1992). 

Richland Municipal Code: 

22.10.360 General Savings Provision - ReasonabIe Use 
A. The standards and regulations of this section are not intended, and shall not be construed 
or applied in a manner, to deny all reasonable economic use of private property. If an applicant 
demonstrates to the satisfaction of the City of Richland that strict application of these 
standards and the utilization of cluster techniques, planned unit development,. and.transfer of 
development rights would deny all reasonable economic use of its property, development may 
be permitted subject to appropriate conditions, derived from this ordinance as determined by 
the Deputy City Manager, Community and Development Services, and after ail requests from 
the Board of Adjustment have been denied. 
22-32 9103 
B. An appkant for relief from strict application of these standards shall demonstrate the 
following: 
I. That no reasonable use with less impact on the critical habitat andlor hazard area and buffer 
is feasible and reasonable; 
2. That there is no feasible and reasonable on-site alternative to the activities proposed, 
considering possible changes in site layout, reductions in density and similar factors; 
3. That the proposed activities, as conditioned, will result in the minimum possible impacts to 
wetlands and buffers; 
4. That all reasonable mitigation measures have been implemented or assured; 
5. That all provisions of the City's regulations allowing density transfer on-site and &-site have 
been considered; and ((3rd. 48-93: Ord. 31-03). 

Auburn Municipal Code: 

16. I O.-I50Reasonable use provision. 

A.The standards and requirements of these regulations are not intended, and shall not be 
construed or applied in a manner, to deny all reasonable use of private property. If an applicant 
demonstrates to the satisfaction of the hearing examiner that strict application of these 
standards would deny all reasonable use of a property, development may be permitted subject 
to appropriate conditions. 
B.Applications for a reasonable use exception shall be processed as a Type 111 decision, 
pursuant to ACC 14.03.030 and Chapter 18.66 ACC. 

C.An applicant for relief from strict application of these standards shall demonstrate that all of 
the following criteria are met: 
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1 .No reasonable use with less impact on the critical area and its buffer is possible. 

There is no feasible and reasonable on-site alternative to the activities proposed, considering 
possible changes in site layout, reductions in density and similar factors, that would allow a 
reasonable and economically viable use with fewer adverse impacts; 
2.The proposed activities, as conditioned, will result in the'minimum possible impacts to 
affected critical areas; 
3.All reasonable mitigation measures have been implemented or assured; 
4.The inability to derive reasonable use is not the resuf of the applicant's actions or that of a 
previous property owner, such as by segregating or dividing the property and creating an 
undevelopabfe condition; and 

5.The applicant shall demonstrate that the use would not cause a hazard to life, health or 
P rope*. 
D.The burden of proof shall be on the applicant to provide evidence in support of the 
application and to provide sufficient information on which any decision has to be made. 

E.Approval of a reasonable use exception shall not eliminate the need for any other permit or 
approval otherwise required for a proposal by applicable city codes. . 

F.Ex&pt when application of this title would deny all reasonable use of a site, an applicant 
who seeks an exception from the regulations of the title.shall pursue a variance as provided in 
ACC 16.10.160. (Ord. 5894 § I, 2005.) 

Bothell Municipa! Code: 

16.1 0.lSOReasonable use provision. 
A-The standards and requirements of these regulations are not intended, and shall not be 
construed or applied in a manner, to deny all reasonable use of private property. If an applicant 
demonstrates to the satisfaction of the hearing examiner that strict application of these 
standards would deny all reasonable use of a property, development may be permitted subject 
to appropriate conditions. 
B.Applications for a reasonable use exception shall be processed as a Type Ill decision, 
pursuant to ACC 14.03.030 and Chapter 18.66 'ACC. 

C.An applicant for relief from strict application of these standards shall demonstrate that all of 
the following criteria are met: 

I.No reasonable use with less impact on the critical area and its buffer is possible. 
There is no feasible and reasonable on-site alternative to the activities proposed, considering 
possible changes in site layout, reductions in density and similar factors, that would allow a 
reasonable and economically viable use with fewer adverse impacts; 
2.The proposed activities, as conditioned, will result in the minimum possible impacts to 
affected critical areas; 
3.All reasonable mitigation measures have been implemented or assured; 
4.The inability to derive reasonable use is not the resuIt of the applicant's actions or that of a 
previous property owner, such as by segregating or dividing the property and creating an 
undevelopable condition; and 
5.The applicant shall demonstrate that the use would not cause a hazard to life, health or 
property. 
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D.The burden of proof shall be on the applicant to provide evidence in support of the 
application and to provide sufficient information on which any decision has to be made. 
E.Approval of a reasonable use exception shall not eliminate the need for any other permit or 
approval otherwise required for a proposal by applicable city codes. 
F.Except when application of this title would deny all reasonable use of a site, an applicant 
who seeks an exception from the regulations of the title shall pursue a variance as provided in 
ACC 16.10.160. (Ord. 5894 5 1, 2005,) 

Des Moines Municipal Code: 

18.861094 Reasonable use exceptions in wetlands, streams, ravine sidewalls, and bluffs. 

(1) Adjustments to Dimensional Requirements. 

(a) Yard Reductions for Building One Single-Family Dwelling. When an environmentally 
sensitive area that is undevelopable 
pursuant to DMMC 18.86.060 together with any required yard on the opposite side of the 
undevelopable area equals more than 50 percent of the property dimension of the 
development site, such yard shall be reduced as foflows: 

(i) A required side yard is reduced to five feet. 

(ii) A required front or rear yard is reduced to 10 feet. 

(b) Other Adjustments. All other adjustments to any dimensional requirements of this title or 
other land use regulatory provisions of this code shall be processed as either a PUD or 
variance pursuant to chapter 1 8.52 DMMC and the hearing examiner code, respectively. 

(2) Single-Family Dwelling. Development of one single-family dwelling within the buffer of a 
wetland or stream on a development site shall be approved by the community development 
director if the applicant demonstrates that: 

(a) The extent of development within the buffer is limited to that which is necessary to create"a 
developable. area which is no larger than 5,000 square feet; 

(b) The proposal utilizes to the maximum extent possible and best available construction, 
design, and development techniques 
which result in the teast adverse impact on the environmentalIy sensitive area; 

(c) The proposal incorporates the development standards of DMMC 18.86.070 through 
18.86.087 and the surface water design manual to the maximum exlent possible; and 

(d) The proposal is consistent with the purpose and intent of this chapter. 

(3). Other Development Proposals. An applicant may propose to develop other than one single- 
family dwelling on a development 
site in accordance with subsection (2) of this section pursuant to the following: 

(a) Procedure. The city shall process a reasonable use development exception through the 
office of the hearing examiner, or 
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if the exception is proposed in conjunction with a development proposal requiring approval of 
the city council, the exception 
shall be processed together with that development proposal. The community development 
director shall serve as the applicable department director and the hearing examiner or city 
council shall serve as the hearing body. 

(b) Decision Criteria. The city shall approve or approve with modifications an application for a 
reasonable use development 
exception if: 

(i) The proposal is limited to the minimum necessary to fulfill reasonable use of the property; 
and 

(ii) The proposal is compatible in design, scale, and use with other development or potential 
development in the immediate 
vicinity of the subject property in the same zone and with similar site constraints; 

(iii) The proposal utilizes to the maximum extent possible the best available construction, 
design, and development techniques which result in the least adverse impact on the 
environmentally sensitive area or areas; 

. 

(iv) The proposal incorporates the development standards of DMMC 18.86.070 through . 

18.86.087 and the surface water 
design manual to the maximum extent possible; and 

(v) The proposal is consistent with the purpose and intent of this chapter. 

(4) Limited Waiver of HilIside Disturbance Limitations. Any one or all of the disturbance 
limitation requirements of DMMC 
18.86.077 may be waived if the community development director determines that the 
application of such requirements is not feasible for developing one single-family dwelling on a 
development site and the proposal is consistent with the purpose and intent of this chapter. 

(5) Modification of Existing Structures. Existing structures or improvements that do not meet 
the requirements of this chapter may be remodeled, reconstructed, or replaced; provided, that 
the new construction does not further intrude into an environmentally sensitive area. 

(6) Previously Altered Environmentally Sensitive Areas. If any portion of an environmentally 
sensitive area has been altered from its natural state, the applicant may propose to develop 
within the altered area pursuant to the following: 

(a) Procedure. The city shall process the proposed development exception through the office 
of the hearing examiner, or if the exception is proposed in conjunction with a development 
proposal requiring approval of the city council, the exception shall be processed together with 
that development proposal. The community development director shall serve as the applicable 
department director and the hearing examiner or city council shall serve as the hearing body. 

(b) Decision Criteria. The city shall approve or approve with modifications an application for a 
development exception 
within a previousIy altered environmentally sensitive area only if the applicant demonstrates 
that: 
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(i) The environmentally sensitive area was lawfutly altered in accordance with the provisions of 
this code and any state and 
federal laws at the time the alteration occurred; 

(ii) The alteration has significantly disrupted ,the natural functions of the environmentally 
sensitive area; 

(iii) The proposal utilizes to the maximum extent possible the best available construction, 
design, and development techniques which result in the least adverse impact on the 
environmentally sensitive area; 

(iv) The proposal incorporates the development standards of DMMC 18.86.070 through 
18.86.087 and the surface water 
design manual to the maximum extent possible; and 

(v) The proposal is consistent with the purpose and intent of this chapter. [Ord. 1237 § 3, 1999; 
Ord. 853 3 9(a), 1990.1 

Edmonds Municipal Code: .------ ., ". .---. . .-. 

23.40.21 0 Variances. 

A. Variances from the standards of this title may be authorized through the process of hearing 
examiner review in accordance with the procedures set forth in Chapter 20.85 ECDC onIy if an 
applicant demonstrates that one or more of the following two conditions exist: 

I. The application of fhis title would prohibit a development proposal by a public agency or 
public utility. A public agency and utility exception may be granted as a variance if: 

a. There is no other practical alternative to the proposed development with less impact on the 
critical areas; 

b. The application of this title would unreasonably restrict the ability to provide utility services to 
the public; 

c. The proposal does not pose an unreasonable threat to the public health, safety, or welfare 
on or off the development proposal site; 

d. The proposal attempts to protect and mitigate impacts to the critical area functions and 
values consistent with the best available science; and 

e. The proposal is consistent with other applicable regulations and standards. 

2. The application of this title wouId deny all reasonabte economic use (see the definition of 
"reasonable economic use(s)" in ECDC 23.40.320) rReasonable economic use(s)" means the 
minimum use to which a property owner is entitled under applicable state and federal 
constitutional provisions in order to avoid a taking andlor violation of substantive due process. 
"Reasonable economic usen shall be liberally construed to protect the constitutional property 
rights of the applicant. For example, the minimum reasonable use of a residential lot which 
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meets or exceeds minimum bulk requirements is use for .one sing le-famil y residential structure. 
Determination of "reasonable economic use" shall not include consideration of factors personal 
to the owner such as a desire to make a more profitable use of the site.1 of the subject 
property. A reasonable use exception may be authorized as a variance only if an applicant 
demonstrates that: 

a. The application of this title would deny all reasonable economic use of a property or subject 
parcel; 

b. No other reasonable economic use of the property consistent with the underlying zoning and 
the city comprehensive plan has less impact on the critical area; 

c. The proposed impact to the critical area is the minimum necessary to allow for reasonable 
economic use of the property; 

d. The inability of the applicant to derive reasonable economic use of the property is not the 
result of actions by the applicant after the effective date of the ordinance codified in this title or 
its predecessor; 

e .  The proposal does not pose an unreasonable threat to the public health, safety, or welfare 
on or off the development proposal site; 

f. The proposal minimizes net loss of critical area functions and values consistent with the best 
available science; and 

g. The proposal is consistent with other applicable regulations and standards. 

8. Specific Variance Criteria. A variance may be granted if the-applicant demonstrates that the 
requested action conforms to all of the following specific criteria: 

1. Special conditions and circumstances exist that are pecutiar to the land, the lot, or 
something inherent in the land, and that are not applicable to other lands in the same district; 

2. The special conditions and circumstances do not result from the actions of the applicant; 

3. A literal interpretation of the provisions of this title would deprive the applicant of all 
reasonable economic uses and privileges permitted to other properties in the vicinity and zone 
of the subject property under the terms of this title, and the variance requested is the minimum 
necessary to provide the applicant with such rights; 

4. Granting the variance requested will not confer on the applicant any special privilege that is 
denied by this title to other lands, structures, or buildings under similar circumstances; 

5. The granting of the variance is consistent with the general purpose and intent of this title, 
and will not further degrade the functions or values of the associated critical areas or otherwise 
be materially detrimental to the public welfare or injurious to the property or improvements in 
the vicinity of the subject property; and 

6. The decision to grant the variance is based upon the best available science and gives 
special consideration to conservation or protection measures necessary to preserve or 
enhance anadromous fish habitat. 
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C. Hearing Examiner Review. The city hearing examiner shall review variance applications and 
conduct a public hearing pursuant to the provisions of Chapter 20.100 ECDC. The hearing 
examiner shall approve, approve with conditions, or deny variance applications based on a 
proposal's ability to comply with general and specific variance criteria provided in subsections 
(A) and (8) of this section. 

D. Conditions May Be Required. The director retains the right to prescribe such conditions and 
safeguards as are necessary to secure adequate protection of critical areas from adverse 
impacts, and to ensure conformity with this titie for variances granted through hearing 
examiner review. 

E. Time Limit. The director shall prescribe a time limit within which the action for which the 
variance is required shall be begun, completed, or both. Failure to begin or complete such 
action within the established time limit shall void the variance, unless the applicant files an 
application for an extension of time before the expiration. An application for an extension of 
time shall be reviewed by the director as provided in ECDC 20.95.050. 

F. Burden of Proof. The burden of proof shall be on the applicant to bring forth evidence in 
'support of a variance application and'upon which any decision has to be made on the 
application. [Ord. 3527 5 2, 20041. 

Federal Way Munici~al Code: 

22-1244 Reasonable use of the subject property. 

(a) The provisions of this section establish a mechanism whereby the provisions of this article 
may be modified or waived on a case-by-case basis if their implementation would deprive an 
applicant of all reasonable use of the subject property. 

(b) An applicant may apply for a modification or waiver of the provisions of this article using 
process tV; except, that applications for projects on single-family residential lots platted prior to 
the incorporation of the city may use process Ill. 

(c) The city may approve a modification or waiver of the requirements of this article on a case- 
by-case basis based on the following criteria: 

(1) The application of the provisions of this article eliminates all reasonable use of the subject 
property* 

(2) It is solely the implementation of this article, and not other factors, which precludes all 
reasonable use of the subject property. 

(3) The applicant has in no way created or exacerbated the condition which forms the limitation 
on the use of the subject property, nor in any way contributed to such limitation. 

(4) The knowledge of the applicant of limitations on the subject property when he or she 
acquired the subject property. 

(5) The waiver or modification will not lead to, create nor significantly increase the risk of injury 
or death to any person or damage to improvements on or off the subject property. 
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Id) If the city grants a request under this section, it shall grant the minimum necessary to 
provide the applicant with some reasonable use of the subject property, considering the factors 
described in subsections (c)(l) through (c)(5) of this section. The city may impose any 
limitations, conditions and restrictions it considers appropriate to reduce or eliminate any 
undesirable effects or adverse impacts of granting a request under this section. (Ord. No. 90- 
43, § 2(80.35), 2-27-90; Ord. No. 91-105, 5 4(80.35), 8-20-91; Ord. No. 91-123, § 3(80.35), 12- 
17-91; (3rd. No. 99-353, 5 3, 11-16-99; Ord. No. 04-468, 5 3, 11-16-04) 

Vancouver _Nlunicipal Code: 

Section 20.740.080 Reasonable Use Exceptions 

A. Exception Request and Review Process. 

If the application of this chapter would deny all reasonable economic use of the subject 
property, the city shall determine if compensation is an appropriate action, or the property 
owner may apply for an exception pursuant to this section. Exceptions from the standards of 
this chapter may be authorized by the city in accordance with the procedures set forth in VMC 
20.210.060, Type Ill Applications. 

An application for a reasonable use exception shall be made to the city and shall in'dude a 
Critical Areas Report, including mitigation plan, if necessary; and any other related project 
documents, such as permit applications to other agencies, special studies, and environmental 
documents prepared pursuant to the State Environmental Policy Act (RCW 43.21C). The 
planning official shall prepare a recommendation to the Hearings Examiner based on review of 
the submitted information, a site inspection, and the proposal's ability to comply with 
reasonable use exception criteria in VMC 20.740.080(€3). 

8. Reasonable Use Review Criteria. The city shall approve applications for reasonable use 
exceptions when all of the following criteria are met: 

1. The application of this chapter would deny all reasonable economic use of the property; 

2. No other reasonable economic use of the property has less impact on the critical area; 

3. The proposed impact to the critical area is the minimum necessary to allow for 
reasonable economic use of the property; 

4. The inability of the applicant to derive reasonable economic use of the property is not the 
result of actions by the applicant after the effective date of this chapter, or its predecessor; 

5. The proposal does not pose a significant threat to the public health, safety, or welfare on 
or off the development proposal site; 

6. The proposal mitigates for the loss of critical area functions to the greatest extent feasible 
and contributes to the Critical Areas Restoration Fund for any impacts that cannot be 
mitigated. 

7. The proposal is consistent with other applicable regulations and standards. 
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C. Burden of Proof. The burden of proof shall be.on the applicant to bring forth evidence in 
support of the application and to provide sufficient information on which any decision has to be 
made on the application. 

You might also find some samples on our "Critical Areas" Web page. 

I hope this helps. Let me know if I can be of any more assistance. 

8yron Katsuyama 
Public Policy Consultant 

Municipal Research & Services Center 
2601 - Fourth Ave, Suite 800 
Seattle, WA 98121-1280 
Phone: (206) 625-1300 
Fax: (206) 625-1220 
Email: bkatsuyama@mrsc.orq 

-----Original Message----- 
From: rjenkinson@ci.kirkfand.wa.us [maiIto:r~enkinson@ci.kirkland.wa.us] 
Sent: Wednesday, May 10,2006 4:06 PM 
To: Receptionist 
Subject: Research Request 

Name: Robin Jenkinson 
City or County Employed by: City of Kirkland 
Department: City Attorney's Office 
Position: City Attorney 
Phone: (425) 587.3031 
Fax: (425) 587.3025 
Address: 
123 Fifth Avenue 
Kirkland, WA 98033-61 89 
E-mail: rjenkinson@ci. kirkland .wa.us 
Research Request: 
Good afternoon, The City of Kirkland is looking to rewrite its reasonable use exception for its 
critical areas ordinances and I am looking for a few good examples. Using your site search, 1 
located provisions from Bellevue, Burien, Cashmere, Spokane, Stanwood, Steilacoom, and 
Kitsap County. Have you assembled or are you aware of others? Do you have any from other 
states? Thanks. Robin 
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90.1 40 Reasonable Use 

This chapter is not intended, and shall not be construed or applied in a manner, to deny reasonable 
use of a lot, tract, or parcel. An owner of real property may apply for a reasonable-use exception 
to this chapter, which shall be considered under Process IIB of Chapter 152 KZC. The'application 
shall include the proposed use and activities for the property, and shall address the criteria 
described in this section. The decision maker shall determine whether application 'of this chapter 
will deny reasonable use of the property, 'and whether the proposed use and activities are a 
reasonable use of the property. In making these determinations, the decision maker shall consider 
the following three criteria: 

1. There is no permitted type of land use for the property with less impact on the sensitive area 
and the buffer is feasible and reasonable; and 

2. No on-site alternative to the proposal is feasible and reasonable, considering possible changes 
in site layout, reductions in density and similar factors; and 

3. The proposal, as conditioned, will result in minimum feasible alteration of or impairment to the 
functionat characteristics of the sensitive areas, and their existing contours, vegetation, fish 
and wildlife resources, and hydrological conditions; and will not cause significant degradation 
of groundwater or surface-water quality. 

The applicant shall submit a report prepared by a qualified professional selected by the applicant, 
with the qualified professional's report reviewed by the City's wetland consultant at the applicant's 
-cost and expense. The report shall describe how the proposal will or will not comply with the above 
three decisional criteria. 

In determining whether application of this chapter will deny reasonable use of the property, the 
decision maker shall consider the following: 

1. The inability to derive reasonable use is the result of the applicant's actions, such as segregat- 
. ing or dividing property and creating the undevelopable condition, or taking actions in violation 

of any local, state, or federal law or regulation; and 

2. The land use and environmental regulations which prevent reasonable use of the property 
were in effect at the time of purchase of the property by the applicant. 

(Revised 1 2/04) 



ATTACHMENT 3 , 

90.140 Reasonable Use. 

1. Purnose of the Reasonable Use Exception. The purpose of the 
reasonable use exception is to: 

a. Provide the City with a mechanism to approve limited use and 
disturbance of a sensitive area and sensitive area buffer when strict application 
of this chapter would deny all economically viable use of the property; 

b. Establish guidelines and standards for the exercise of this authority 
adjusted to the specific conditions of each site. 

c. To protect public health, welfare and safety of the citizens of Kirkland. 

2. "Reasonable Use" - is a legal concept that has been articulated by 
federal and state courts in regulatory takings cases. In a takings case, the 
decision-maker must balance the public benefit against the owner's interests 
by considering the nature of the harm the regulation is intended to prevent, the 
availability and effectiveness of alternative measures, and the economic loss 
borne by the owner. Public benefit factors include the seriousness of the harm 
to be prevented, the extent to which the land involved contributes to the harm, 
the degree to which the regulation solves the problem, and the feasibility of 
less oppressive solutions. 

3. Reasonable Use Exception. If the application of this chapter would 
preclude all reasonable use of a site, an owner of real property may apply for a 
reasonable use exception to this chapter. The application shall be considered 
under Process IIE of Chapter 152 KZC, provided that for a singlefamily 
development proposal which does not exceed a total of 3,000 square feet of 
site impact, and does not encroach into the sensitive area, but only the 
associated buffer, the administrative alternative process in subsection 5 of this 
section may be used. 

As part of the reasonable use request, in addition to submitting an application, 
the applicant shall submit a report prepared by a qualified professional and 
fund a review of this report by the City's qualified professional. The report shall 
include the following: 

a. A determination and delineation of the sensitive area and sensitive 
area buffer containing all the information specified in KZC 90.40(3) for a 
wetland or based on the definitions contained in this chapter for a stream; 

b. An analysis of whether any other reasonable use with less impact on 
the sensitive area and sensitive area buffer is possible; 

c. Sensitive site design and construction staging of the proposal so that 
the development will have the least practicable impact on the sensitive area 
and sensitive area buffer; 



d. A description of the area of the site which is within the sensitive area 
or within the set-backs or buffers required by this chapter; 

e. A description of protective measures that will be undertaken such as 
siltation curtains, hay bales and other siltation prevention measures, and 
scheduIing the construction activity to avoid interference with wildlife and 
fisheries rearing, nesting or spawning activities; 

f. An analysis of the impact that the amount of development proposed 
would have on the sensitive area and the sensitive area buffer; 

g. How the proposal minimizes to the greatest extent possible net loss of 
sensitive area functions; 

h. Whether the improvement is located away from the sensitive area and 
the sensitive area buffer to the greatest extent possible; and 

I. Such other information or studies as the Planning Official may 
reasonably require. 

4. Decisional Criteria. The City shall grant applications for reasonable 
use exceptions only if all of the following criteria are met: 

a. That no permitted type of land use for the property with less impact on 
the sensitive area and associated buffer is feasible and reasonable; 

b. That there is no feasible on-site alternative to the proposed activities, 
including reduction in density or intensity, phasing of project impIementation, 
change in timing of activities, revision of road and lot layout, and/or related site 
planning considerations, that would allow a reasonable economic use with less 
adverse impacts to the sensitive area and buffer; 

c. Unless the applicant can demonstrate unique circumstances related to 
the subject property, the development proposal results in no more than 10% of 
the site being disturbed by strucfure or other land alteration including but not 
limited to grading, utility installation, decks, paving, and landscaping; provided, 
however, that if the subject property is a lot of less than 30,000 square feet, a 
total area of up to 3,000 square feet may be disturbed; 

d. The proposal is compatible in design, scale and use with other 
development in the immediate vicinity of the subject property in the same zone 
and with similar site constraints; 



e. The proposal utilizes to the maximum extent possible the best 
available construction, design and development techniques, including pervious 
surfaces, which result in the [east impact on the sensitive area; 

f. The proposed development does not pose an unreasonable threat to 
the public health, safety, or welfare on or off the property; 

g. The proposal minimizes to the greatest extent possible net loss of 
sensitive area functions and values; and 

h .  The inability to derive reasonable use is not the result of actions by the 
applicant after the effective date of this chapter or its predecessor. 

The City may approve reduction in required yards to reduce the impact on the 
sensitive area and sensitive area buffer. The City may impose any other 
reasonable conditions on the granting of the reasonable use exception 
consistent with the minimum requirements of this chapter. 

5. Reasonable Use Process: Administrative Alternative. If, in order to 
provide reasonable use of a site, the standards of this chapter need to be 
modified and the proposed improvement does not exceed a total of 3,000 
square feet of site impact, including but not limited to structures, paved areas, 
landscaping, decks, utility installation, and grading, the Planning Director is 
authorized to approve a reasonable use exception subject to subsections 3.a. 
through 4.h. of this section and considered under Process I of Chapter 145 
KZC. Administrative approval shall also be subject to the following limitations: 

a. The required front yard may be reduced by up to 50% where the 
applicant demonstrates that the development cannot meet the City's code 
requirements without encroaching into the sensitive area buffer. 

b. The encroachment of the proposed development shall only be into the 
sensitive area buffer, not the sensitive area. 

The Planning Director shall include in the written decision any conditions and 
restrictions that he/she determines are necessary to eliminate or minimize any 
undesirable effects of approving the exception. The Planning Director may 
impose any other reasonable conditions on the approval of the exception 
consistent with the minimum requirements of this chapter. 

6. Lapse of Approval. The reasonable use exception approval expires and 
is void if the applicant fails to file a complete building permit application within 
one year of the final decision granting or approving the exception, unless the 
applicant has received an extension for the exception from the decision-maker 
30 days prior to expiration. 
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