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AGENDA 
KIRKLAND CITY COUNCIL MEETING 

City Council Chamber 
Tuesday, May 2, 2006 

  6:00 p.m. – Study Session – Peter Kirk Room 
7:30 p.m. – Regular Meeting  

 
COUNCIL AGENDA material is available for public review at the Public Resource Area at City Hall or at the Kirkland Library on the Friday afternoon 
prior to the City Council meeting. Information regarding specific agenda topics may also be obtained from the City Clerk’s Office on the Friday 
preceding the Council meeting. You are encouraged to call the City Clerk’s Office (587-3190) or the City Manager’s Office (587-3001) if you have 
any questions concerning City Council meetings, City services, or other municipal matters. The City of Kirkland strives to accommodate people with 
disabilities. Please contact the City Clerk’s Office at 587-3190, or for TTY service call 587-3111 (by noon on Monday) if we can be of assistance.  
If you should experience difficulty hearing the proceedings, please bring this to the attention of the Council by raising your hand. 

 
 
 

1. CALL TO ORDER 
 
2. ROLL CALL 
 
3. STUDY SESSION, Peter Kirk Room EXECUTIVE SESSIONS may be 

held by the City Council to discuss 
matters where confidentiality is 
required for the public interest, 
including buying and selling property, 
certain personnel issues, and lawsuits.  
An executive session is the only type of 
Council meeting permitted by law to 
be closed to the public and news 
media 

 
 a. Joint Meeting with the Kirkland Youth Council Leadership 
 
4. EXECUTIVE SESSION 
 
 a. To Discuss Potential Litigation 
 
5. SPECIAL PRESENTATIONS 
 

a. Arts Education Week Proclamation 
 
b. 2006 T.H.A.N.K.S. Scholarship Recipients 

ITEMS FROM THE AUDIENCE 
provides an opportunity for members 
of the public to address the Council on 
any subject which is not of a quasi-
judicial nature or scheduled for a 
public hearing.  (Items which may not 
be addressed under Items from the 
Audience are indicated by an 
asterisk*.)  The Council will receive 
comments on other issues, whether 
the matter is otherwise on the agenda 
for the same meeting or not. Speaker’s 
remarks will be limited to three 
minutes apiece. No more than three 
speakers may address the Council on 
any one subject.  However, if both 
proponents and opponents wish to 
speak, then up to three proponents 
and up to three opponents of the 
matter may address the Council. 

 
 c. National Nursing Home Week Proclamation 
 
 d. Relay for Life Proclamation 
 
6. REPORTS 
 

a. City Council 
 
(1) Regional Issues 

 
b. City Manager  

 
(1) Calendar Update 

 
 

P - denotes a presentation  
from staff or consultant 
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7. COMMUNICATIONS 
 

a. Items from the Audience 
 
b. Petitions 

 
8. CONSENT CALENDAR 

CONSENT CALENDAR consists of 
those items which are considered 
routine, for which a staff 
recommendation has been prepared, 
and for items which Council has 
previously discussed and no further 
discussion is required.  The entire 
Consent Calendar is normally 
approved with one vote.  Any Council 
Member may ask questions about 
items on the Consent Calendar 
before a vote is taken, or request that 
an item be removed from the 
Consent Calendar and placed on the 
regular agenda for more detailed 
discussion. 

 
a. Approval of Minutes: (1)  April 18, 2006 

 
      (2)  April 18, 2006 
 
b. Audit of Accounts: 

Payroll $ 

Bills  $ 
 

c. General Correspondence 
 

(1) Kevin St. John, Regarding an Ordinance to Prohibit Parking in Front of 
Mailboxes. 

 GENERAL CORRESPONDENCE 
Letters of a general nature 
(complaints, requests for service, etc.) 
are submitted to the Council with a 
staff recommendation.  Letters relating 
to quasi-judicial matters (including 
land use public hearings) are also 
listed on the agenda.  Copies of the 
letters are placed in the hearing file 
and then presented to the Council at 
the time the matter is officially brought 
to the Council for a decision. 

d. Claims 
 

(1) Amica Mutual Insurance for Stefano Ruocco 
 
e. Authorization to Call for Bids 
 

(1) 2006 Street Preservation Program 
 
f. Award of Bids 

 
g. Acceptance of Public Improvements and Establishing Lien Period 

 
(1) Heritage Park Phase 1 Improvements 

 
ORDINANCES are legislative acts or 
local laws.  They are the most 
permanent and binding form of 
Council action, and may be changed 
or repealed only by a subsequent 
ordinance.  Ordinances normally 
become effective five days after the 
ordinance is published in the City’s 
official newspaper. 
 
RESOLUTIONS are adopted to 
express the policy of the Council, or to 
direct certain types of administrative 
action.  A resolution may be changed 
by adoption of a subsequent 
resolution. 
 

h. Approval of Agreements 
 

(1) Resolution R-4571, Authorizing City Manager to Execute 2006 Interlocal 
 Agreement for Waterfowl Management Program 

 
i. Other Items of Business 

 
(1) Appointing New Members to Lodging Tax Advisory Committee 
 
(2) Approving Surplus of Equipment Rental Vehicles/Equipment 
 
(3) Resolution R-4572, Relinquishing the City’s Interest in a Portion of 
 Unopened Alley 

 
(4) Resolution R-4573, Relinquishing the City’s Interest in a Portion of 
 Unopened Alley 
 

 - 2 - P - denotes a presentation
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(5) Resolution R-4574, Relinquishing the City’s Interest in a Portion of 
 Unopened Alley 
 

9. PUBLIC HEARINGS PUBLIC HEARINGS are held to 
receive public comment on important 
matters before the Council.  You are 
welcome to offer your comments 
after being recognized by the Mayor.  
After all persons have spoken, the 
hearing is closed to public comment 
and the Council proceeds with its 
deliberations and decision making. 
 
 
 
 
 
 
 
 
NEW BUSINESS consists of items 
which have not previously been 
reviewed by the Council, and which 
may require discussion and policy 
direction from the Council. 

 
10. UNFINISHED BUSINESS 
 
          a. Recommending Additional Funding for enterpriseSeattle  

 
b. 2005 Annual Road and Impact Fee Report 
 
c. Authorizing Additional Funding for 116th Avenue NE (North Section) Non-
 motorized Facilities 
 

    *   d. Resolution R-4541, Approving the Issuance of a Process IIB Permit to Charlie  
  Rosinski and Setting Forth Conditions 
 
11.  NEW BUSINESS 
 
          a. Authorizing Proposed Land Trade along the South Side of Mark Twain Park 
 
       *  b. Resolution R-4575, Approving the Issuance of a Process IIB Permit to Barbara  
   and Jeffrey Hindle and Setting Forth Conditions  
 
12. ANNOUNCEMENTS 
 
13. ADJOURNMENT 
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MEMORANDUM 
 
To: Mayor and Members of Council 
 
From: Kirkland Youth Council Leadership 
 
Date: April 25, 2006 
 
Subject: Kirkland Youth Council Leadership Study Session with Council 
 
 
The 2005-06 Kirkland Youth Council is in the midst of yet another busy and success filled year.  The group began 
with implementing its new Leadership structure.  Seven members were each charged with leading specific projects/ 
topics.  So far, it has been quite effective.  In October, the Youth Council added 18 new members to bring total 
membership up to 41.  The group’s first activity involved the always exciting teambuilding ropes course trip.  This got 
the group ready to tackle its two big projects for the year; the Youth Summit and the Bluefish Festival. 
 
2006 Youth Summit 
This year’s Youth Summit, “This is My Story…” took place at the Lake Washington Technical College on Thursday, 
March 30, 2006.  It was a great success with 200 teens in attendance.   
 
Bluefish Festival 
Last June’s Blue Fish Festival was a success.  Both the Youth Council and the Teen Union Building are excited to be 
partnering on this music, art, and dance festival again.  This year’s Blue Fish is slated for June 10th to coincide with 
the Kirkland Teen Union Building’s 5th Anniversary. 
 
Community Service Projects 
Each year, the Youth Council sets out to complete four service projects during the school year.   

• The first of these projects took place November 19th.  The Youth Council decided to hold a rummage sale at 
the Peter Kirk Community Center to raise funds for the hurricane relief efforts.   

• In December, the Youth Council returned to the Peter Kirk Community Center to host the 5th annual Holly 
Day brunch.  This event has been an extremely rewarding and successful project in the past and the Youth 
Council hopes to continue the tradition for years to come. 

• On March 26th the Youth Council took over the Kirkland Plaza Apartments to clean resident’s apartments, 
common areas, and the building’s exterior.  It was a great success and the residents were so grateful for 
KYC’s work. 

• The Youth Council’s final service project will be on Saturday, April 29th.  The group will join in on the Green 
Kirkland initiative by participating in an ivy pull. 

 
Kirkland Against Tobacco 
A handful of Youth Council members have formed Kirkland Against Tobacco.  This is one of six Youth Action Teams 
in the State that is working to raise awareness of the dangers of tobacco and second hand smoke.  These groups are 
supported by the Department of Health’s Tobacco Prevention and Control Program. 

Council Meeting:  05/02/2006
Agenda:  Study Session

Item #:  3.a.
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KAT has been working closely with the KTUB to have a presence at music shows and dances giving out various anti-
tobacco materials to teens.  In addition to this, KAT members attended a Media Relations 101 training where they 
learned about the media, how to use the media, and the influence of media.  The training ended with the group 
shooting a PSA at KOMO studios. 
 
Police – Fire – Youth Council Softball Tourney 
In a quest to continue to improve relations with both the Police and Fire Departments, the Youth Council hosted its 
first ever Police – Fire – KYC softball tourney and barbeque May 2005.  This event was so much fun for everyone 
involved, that the Youth Council decided to make it an annual event.  This year’s event is scheduled for Saturday, 
May 6th.   
 
Continuing Projects 

Teen Traffic Court – The Youth Council continues to serve as judge and jury for the bi-monthly Teen Traffic 
Court at the Municipal Court.  During the 04-05 school year, about 60 teens participated in this program. 
 
We’ve Got Issues – 2004-05 school year was a banner year for the Youth Council’s television program, 
We’ve Got Issues.  The hallmark program dealt with teen house parties.  For 2005-06, the Youth Council 
began with “A Day in the Life Of…” where they followed several people in Kirkland to get a snapshot of a 
typical day.  This program should be airing soon.  Up next will be the “Teen Music Scene.”  This program 
will look at the diverse music in Kirkland from a teen’s perspective.  Filming will take place in mid May. 

 
Superintendent Meetings – The Youth Council Leadership continues to meet quarterly with Lake 
Washington School District Superintendent Don Saul.  During these meetings a wide variety of issues are 
covered including implementation of the Level 5 graduation requirements including WASL, school nutritional 
policies, school levy, and credit concerns.    
 
City Manager Meetings – KYC Leadership looks forward to their quarterly meetings with City Manager, Dave 
Ramsay.  Topics that have been discussed include annexation, Totem Lake Mall redevelopment, and 
emergency preparedness. 
 
Mini Grants – Every year, the Youth Council awards $10,000 in mini grants to area schools and youth 
serving agencies for one time funding toward small events, projects, and activities that foster Developmental 
Assets in Kirkland teens.  Awards range from $150-$750.  Programs that have received funding include 
Japanese Cultural Festival at Juanita High School, programs at the KTUB, community clean ups, musical 
productions, and several after school programs and clubs. 
 

 
This is a quick summary of what the Youth Council is and has been working on during the 2005-06 school year.  
Members of the Youth Council Leadership are looking forward to sharing and discussing event and project details 
with Council during the Study Session. 
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MEMORANDUM 
 
To: David Ramsay, City Manager 
 
From: Regi Schubiger, Youth Services Coordinator 
 
Date: April 25, 2006 
 
Subject: 2006 Youth Summit 
 
The 2006 Kirkland Youth Summit, “This is My Story…”, successfully took place on Thursday, 
March 30th.  This year’s summit took a more personal approach to some very relevant and 
important issues.  Each session focused on personal experiences, stories to illustrate the topic. 
200 teens from all over the Kirkland area attended the Summit at the Lake Washington Technical 
College.  Each participant was able to attend three of the five offered workshops during the event; 
Money, Money, Money, Hatred in the Hallways, Get Out of My Way, Addiction to Nowhere, and 
Power of the Second Choice. 
 
Youth Council members dedicated a significant amount of time and efforts researching and then 
selecting the topics for the Summit.  They looked at current issues of concern for Kirkland teens 
and then speakers that could best illustrate that topic avoiding a lecture style presentation.  The 
goal was to make it real to the participants and give them tangible things that they could do to help 
themselves and/or their friends dealing with these issues. 
 
 
Money, Money, Money 
This session featured to speakers, Chris Bruntz and Cory Shepard.  Chris, Edward Jones 
Investment Representative and Limited Partner, graduated from Whitman College in 1993 with a 
degree in Economics, been with Edward Jones for 13 years in the North Bend office.  Many of us 
were already familiar with Cory as the former Director of the Kirkland Teen Union Building.  He is 
currently working with Chris at the Edward Jones Investment Representative in North Bend.  This 
team brought energy, enthusiasm, and real stories to a potentially bland and obscure topic. 
This session was selected for several reasons.  Teens love money and they want more of it.  It is 
estimated that teens spend over $172 billion per year and 1 out of 3 high school seniors have a 
credit card.  At the same time, 52% of high school seniors have no knowledge of basic finance.  As 
a result, young adults (ages 24 and under) are also the most rapidly growing group of bankruptcy 
filers in the US.   
 



Cory and Chris addressed credit cards, interest accounts, and retirement plans with the 
participants.  Their focus was increasing teen awareness about these areas so that they could 
become smarter consumers and make money. 
 
 
Hatred in the Hallways 
Brian Bailey from Youth Eastside Services was the featured presenter in for this session.  Brian is 
the Violence Prevention Supervisor at Youth Eastside Services.  Has worked with At-risk and violent 
youth for the past 10 years. Also has experience working with gangs and juvenile inmates.   
The Youth Council selected this topic for several reasons.  Bullying has been in the spotlight over 
the last few years.  It is an issue.  In addition, fighting has been a regular occurrence at school.  
33% of LWSD teens were in a fight in the last year.  More disturbing is that 35% of teens either 
walked away from school fights or watched and did not get help. 
 
Brian discussed harassment which included gossiping, physical, sexual, racial and sexual 
orientation.  Of particular interest was the discussion dealing with on-line bullying in blogs and 
MySpace.  Brain also gave the participants helpful steps to combat bullying in a safe manner.  This 
included awareness, forming a peer support group, lead by positive example, and informing an 
adult when things get really bad. 
 
 
Get Out of My Way 
This session was presented by Firefighter Randy Scott and Sergeant Mike Ursino. 
Randy is an instructor for the Think Again Program, which informs teens (young adults) about the 
consequences associated with choices made regarding driving, and drug/alcohol use.  Ursino is 
Kirkland’s own traffic guru and collision re-constructionist, with a plethora of information and 
stories to share with the participants regarding pedestrian safety. 
 
This topic was selected for the obvious reason that kids are driving, riding with someone, or 
walking in Kirkland.  Choices that kids make can and do have life long ramifications for teens.  One 
third of all fatality accidents involved speeding and 25%of crashes involve driving distractions such 
as cell phones and car stereos.  In Washington State, 10% of all motor vehicle related fatalities 
involved pedestrians.   
 
Sgt Ursino shared several stories of motor vehicle pedestrian accidents in Kirkland.  He also gave 
the participants suggestions on how to walk defensively; pay attention, make sure drivers know 
when you are crossing, and pay attention. 
 
Firefighter Scott discussed the issue of street racing and seatbelt use.  Scott was the first person 
on scene at the fatality street racing incident on 124th three years ago.  Randy shared this gut 
wrenching experience with the participants and encouraged them all to make smart choices. 
 



Addiction to Nowhere
Gray Wolf Ranch is a residential program for young men ages 14 to 25. It is designed as a 
relatively short term transition (three to four months) for graduates of a chemical dependency 
treatment program, or young men who have at least 30 consecutive days of abstinence from 
chemical use. Two of Grey Wolf’s current residents came to the Youth Summit to share their 
stories. 
 
Substance abuse continues to be an issue for teens.  Twelve percent of 8th graders and 41% of 12th 
graders in the Lake Washington consumed alcohol last year.  In addition, 7% of 8th graders and 
37% of 12th graders reported smoking marijuana.   
 
Both guests from Grey Wolf began their session by sharing their personal stories and how they 
ended up at the facility.  This was quite effective as the presenters looked like they could have 
been participants, not speakers.  They spoke candidly about addiction and the consequences of it; 
incarceration, institutionalization, or death.  They spoke about strained relationships with family 
and friends and their lost dreams.  Participants were also given a few suggestions when it comes 
to addressing a friend’s addiction; moral support, tough love, reaffirm gifts and talents, and 
intervention. 
 
 
Power of Second Choice 
Linda Matherne founded Power of the Second Choice last fall and is currently sharing the Message 
of Acknowledgement throughout the Puget Sound area.  Power of the Second Choice is a 
movement created to end our silence in the face of suicide through empowerment and 
acknowledgment. 
 
Last year, 12% of 8  graders and 14% of 12  graders in Lake Washington School District seriously 
contemplated suicide.  Clearly this is an issue that affects teens in Kirkland.   

th th

 

Linda began with sharing several personal stories involving young people who had attempted 
suicide.  At the last moment they decided to reach out for help from a loved one.  Reaching out, 
saved their lives.  The presentation continued with a discussion regarding the fact the suicide is 
100% preventable.  If we acknowledge that this is an issue and are willing to address it head on, 
we will make a difference.  We need to create an environment where people are not ashamed to 
talk about suicide. 

The session continued with helpful hints to move toward acknowledgement.  Suggestions included; 
suicide summit, peer support group, school based suicide prevention programs, and support group 
at the teen center.

 
 
 
All participants were asked to give suggested topics/issues that the Youth Council should address.  
These included teen sexuality, eating disorders, gambling, decision making, success in school, and 



nutrition.  Youth Council members will use this list for future We’ve Got Issue programs as well as 
other projects. 
 
Participant evaluation forms came back overwhelmingly positive.  Youth Council members heard 
repeatedly that the event was not only interesting but informative and helpful as well.  The 
participants could relate to the speakers and their stories.  The discussions gave them insight and 
helpful suggestions.  Clearly the Youth Council met their goal. 



CITY OF KIRKLAND 
123 FIFTH AVENUE  KIRKLAND, WASHINGTON 98033-6189  (425) 587-3001 

CITY MANAGER’S OFFICE 
MEMORANDUM 

 
 
To: David Ramsay, City Manager 
 
 
From: Tracy Burrows, Senior Management Analyst 
 
 
Date: April 21, 2006 
 
 
Subject: Arts Education Week Proclamation 
 
 
 
RECOMMENDATION:   
 
It is recommended that Mayor James L. Lauinger proclaim May 14 - 20, 2006 Arts Education Week. 
 
 
BACKGROUND DISCUSSION:   
 
Una McAlinden of ArtsEd Washington has asked that Mayor Lauinger designate May 14 - 20 as Arts 
Education Week.  ArtsEd Washington, Washington Alliance for Arts Education is a non-profit organization 
that networks statewide agencies, arts organizations, schools, businesses and individuals committed to 
providing quality arts education to all students in Washington State and wanting to remain informed about 
the developments and opportunities in arts education close to home.  
 
Kirkland’s proclamation serves as a spotlight for the collective efforts of arts educators, and will provide an 
opportunity for schools and communities in the area to recognize the value of arts education, to celebrate 
local arts education achievements, and to focus attention on the necessary work ahead to ensure “Arts for 
Every Student.” 
 
ArtsEd Washington hopes the proclamation will be an important catalyst to build community awareness of 
the crucial role of arts as part of a complete and balanced education. They hope to sustain the momentum 
and excitement of the week celebrating arts education into the other 51 weeks to ensure that all children 
have an opportunity to develop the creativity essential for life in the 21st century. 
 
The week coincides with the Kirkland Artists Studio Tour, May 13 -14 taking place around the city. 
 
Una McAlinden, Executive Director of ArtsEd Washington, will be on hand at the May 2nd meeting to accept 
the proclamation. 
 

Council Meeting:  05/02/2006
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 A PROCLAMATION OF THE CITY OF KIRKLAND 

 
Designating May 14th – 20th, 2006 as 

“Arts Education Week” of the City of Kirkland 
 
 
WHEREAS, the city of Kirkland recognizes that arts education, defined as dance, music, theatre 
and visual arts, is an essential part of a complete and balanced education for all students.  
Education is the arts develops imagination, empathy, critical thinking, creative problem-solving, 
collaborative learning, communication skills, self confidence, and cultural awareness, which in turn 
helps students reach their full potential for academic achievement and personal success; and                                       
 
WHEREAS, participation in the arts helps keep students and educators more engaged in school 
by promoting creative and interdisciplinary instruction, providing an outlet for self-expression, and 
creating opportunities for individual achievement; and 
 
WHEREAS, educators, artists and community members throughout the state are working together 
to support high quality arts education, supported by the efforts of statewide organizations  
including the Washington State Arts Commission, ArtsEd Washington (the Washington Alliance for 
Arts Education), and the Washington State Arts Alliance, as well a numerous local arts agencies;  
and 
 
WHEREAS, the Office of the Superintendent of Public Instruction and the Legislature have worked 
to create systemic support for arts education through policies defining the arts as a core academic 
subject area; and 
 
WHEREAS, we celebrate the efforts and dedication of arts educators around the area, and w 
encourage school and community leaders to continue to broaden and strengthen their arts 
education focus in order to meet the goal of “Arts for Every Student”; now 
 
THEREFORE, I, James L. Lauinger, as mayor of the City of Kirkland, do hereby proclaim May  
14-20, 2006 as Arts Education Week in the City of Kirkland and urge all citizens to join me in this 
special observance. 

 
          Signed this 2nd Day of May, 2006 
 
 
 
                   ______________________ 
        James L. Lauinger, Mayor 
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MEMORANDUM 
 
To: Dave Ramsay, City Manager 
 
 
From: Youth Services Team 
 
 
Date: April 20, 2006 
 
 
Subject: 2006 T.H.A.N.K.S. Scholarship Recipients 
 
Recommendation 
City Council join staff in recognizing outstanding youth volunteers. 
 
Background 
The Youth Services Team, formed in early 2000, is an interdepartmental team of City employees whose 
mission it is to serve the youth in the Kirkland community, serve City staff with youth, focus on parenting, 
elder care issues, and youth issues at the City of Kirkland.  In an effort to support elements of this mission, 
the Team introduced a scholarship program for teens who have served the City as volunteers.  Not only 
does this program acknowledge the wonderful gift teens give to the City, but it also focuses on building two 
specific Developmental Assets, Community valuing youth and youth as resources. 
 
The Youth Services Team has developed the following eligibility guidelines for possible candidates:   
• Teens must have served the City in a volunteer capacity.  This would include, but is not limited to, 

Kirkland Youth Council, Boards and Commissions, and Police Explorers. 
• Teens must have graduated or be on track to graduate from High School the following June. 
• Teens must be attending or has plans to attend college, university, or technical school after graduating 

from high school. 
 
Funding for the Scholarship Program was generated through voluntary employee contributions during the 
2005 United Way Giving Campaign.  The Kirkland Fire Fighters Benevolence Association (KFFBA) was 
gracious enough to hold the funds through their status as a 501.c.3.  $1,000 was raised through employee 
donations and a gift from the KFFBA. 
 
Awards 
On April 17, 2006, members of the Youth Services Team along with a representative from the KFFBA met 
to discuss the applications received and make scholarship award recommendations.  The following 
applicants were honored with a $500 scholarship for their volunteer service to the City of Kirkland: 

Lucas Bischofberger –International Community School, Kirkland Youth Council 
Phillip Cheyne – Juanita High School, Kirkland Police Explorer 

Council Meeting:  05/02/2006
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MEMORANDUM 
 
To: David Ramsay, City Manager 
 
From: Tracy Burrows, Senior Management Analyst 
 
Date: April 20, 2006 
 
Subject: National Nursing Home Week Proclamation 
 
 
RECOMMENDATION: 
 
It is recommended that Mayor James L. Lauinger proclaim the Week of May 14 - 20, 2006 as  
“National Nursing Home Week” to honor the residents and staffs at local nursing homes. 
 
BACKGROUND DISCUSSION: 
 
Louise Kuyper, Marketing/Admissions Director of Lake Vue Gardens in Kirkland, has requested that the 
City Of Kirkland proclaim May 14-20, 2006 as “National Nursing Home Week”.  Their theme is 
“Legends in Our Own time” and each day of the week will feature different “Legend” themed events. 
Lake Vue Gardens is a 170-bed skilled nursing facility in the Juanita neighborhood managed by Life 
Care Center of America. 
 
Mayor Lauinger will be attending the Lake Vue Gardens National Nursing Home Luncheon on May 16th  
where he will present the proclamation there. 
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 A PROCLAMATION OF THE CITY OF KIRKLAND 

 
Designating May 14th – 20th, 2006 as 

“National Nursing Home Week” of the City of Kirkland 
 
 
 
WHEREAS, our community’s citizens now residing in nursing homes have contributed 
immeasurably to Kirkland’s heritage of the years; and                                                                  
 
 
WHEREAS, our community’s nursing homes residents are themselves living history; and 
 
 
WHEREAS, Lake Vue Gardens, a 170-bed skilled nursing facility managed by Life Care Centers  
of America, located in  Kirkland, with its philosophy of caring for the total person, merges expert 
medical care with a sensitive, personal touch to this community’s seniors; and 
 
 
WHEREAS, Lake Vue Gardens, along with member facilities of the American Health Care 
 Association, are sponsoring many activities in observance of National Nursing Home Week guided 
 by this year’s theme “Legends in Our Own Time” which begins on Mother’s Day, May 14th; 
 
 
THEREFORE, I, James L. Lauinger, as mayor of the City of Kirkland, urge all members of this 
 community to join in this year’s National Nursing Home Week observances by visiting Kirkland’s 
 nursing home residents and by recognizing the high quality of care that our nursing facilities are 
 providing.  

 
        Signed this 2nd Day of May, 2006 
 
 
 
 
                   ______________________ 
        James L. Lauinger, Mayor 
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MEMORANDUM 
 
 
To: David Ramsay, City Manager 
 
 
From: Tracy Burrows, Senior Management Analyst 
 
 
Date: April 20, 2006 
 
 
Subject: Relay for Life Proclamation 
 
 
 
RECOMMENDATION:   
 
It is recommended that Mayor James L. Lauinger proclaim May 6 - 7, 2006 Relay for Life Days. 
 
 
BACKGROUND DISCUSSION:   
 
Erin Becker, PR Chair for the Redmond-Kirkland Relay for Life event, requested a proclamation for their 
event May 6 - 7.  It is an overnight community event team fund-raiser for the American Cancer Society held 
at Redmond High School.  Last year they raised over $173,000 and their goal this year is $200,000. 
 
The participants are teams of runners and walkers who have at least one team member on the track at all 
time.  They start at noon on Saturday and go continuously until 9 a.m. Sunday.  The theme this year is 
“The Olympics” and will honor survivors and those who lost their battle with cancer.  Many in our 
community are participating including Kirkland City Staff member Janet Jonson.  Mayor Lauinger will be at 
the event to deliver the proclamation. 

Council Meeting:  05/02/2006
Agenda:  Special Presentations

Item #:  5.d.



 
 A PROCLAMATION OF THE CITY OF KIRKLAND 

 
Designating May 6-7, 2006 as 

“Relay for Life Days”  
In the City of Kirkland 

 
 
WHEREAS, Relay for Life is the signature fund-raising activity for the American 
Cancer Society and honors cancer survivors (anyone who has ever been diagnosed 
with cancer) and those lost to the disease; and 
 
WHEREAS, money raised during the overnight American Cancer Society Relay for 
Life of Redmond-Kirkland helps support research, education, advocacy, and patient 
services; and   
 
WHEREAS, Relay for Life helps fund more than $100 million in cancer research 
each year and is celebrated in over 4,200 communities across the country; 
 
NOW, THEREFORE, I, James L. Lauinger, Mayor of Kirkland, do hereby proclaim 
May 6 and 7, 2006 as Relay for Life Days in the City of Kirkland and encourage 
citizens to participate in the Redmond-Kirkland Relay for Life at Redmond High 
School on May 6 and 7, 2006.  
 
 

Signed this 2nd day of May, 2006 
 
 
 

               
______________________ 

       James L. Lauinger, Mayor 
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KIRKLAND CITY COUNCIL MEETING 
 

Minutes 
 

April 18, 2006 
 
1. CALL TO ORDER 
 
  Mayor Lauinger called the Special Meeting of the Kirkland City Council to order at 

5:45 p.m.   
 
2. ROLL CALL 
 
 The following Councilmembers were in attendance: Mayor James Lauinger, Deputy 

Mayor Joan McBride, Councilmembers Dave Asher, Mary-Alyce Burleigh, Jessica 
Greenway, Tom Hodgson and Bob Sternoff.  

 
3. PARK BOARD INTERVIEW 
 
  a.   Colleen Cullen 
   
4. EXECUTIVE SESSION 
 
  a.   Discussion of Qualifications for Board and Commission Member   
 
5. SELECTION AND APPOINTMENT OF PARK BOARD MEMBER 
 

Councilmember Asher moved to reappoint Colleen Cullen to a four year term ending 
3/31/2010 on the Park Board.  Councilmember Burleigh seconded the motion 
which carried unanimously. 
 

 
6. ADJOURNMENT 
  

The April 18, 2006 Special Meeting of the Kirkland City Council adjourned at 5:58 
p.m. 
 
 
 
 
 
 

    
City Clerk  Mayor 

Council Meeting:  05/02/2006
Agenda:  Approval of Minutes

Item #:   8.a. (1).



 

 
ROLL CALL:  

 

 

 
Council was joined for the discussion by members of the Park Board 
including Chair Chuck Bartlett, Colleen Cullen, Kevin Hanefeld, 
Robert Kamuda, Michelle Goerdel, Jeff Trager and Cindy Zech as 
well as City Manager Dave Ramsay, Parks and Community Services 
Director Jennifer Schroder, and Public Works Capital Projects 
Manager Ray Steiger. 
 

 

 

 

 
Kirkland Arts Center Director Quinn Elliott provided a presentation 
on the partnership between KAC, Hopelink and the Kirkland Teen 
Center.  
 

 

 
Naoko Forderer, Native Plant Steward, accepted the proclamation on 

KIRKLAND CITY COUNCIL REGULAR MEETING MINUTES  
April 18, 2006  

1. CALL TO ORDER 

2. ROLL CALL

Members Present: Mayor Jim Lauinger, Deputy Mayor Joan McBride, 
Councilmember Dave Asher, Councilmember Mary-Alyce 
Burleigh, Councilmember Jessica Greenway, Councilmember 
Tom Hodgson, and Councilmember Bob Sternoff.

Members Absent: None.

3. STUDY SESSION

a. Joint Meeting with the Park Board 

4. EXECUTIVE SESSION

a. To Discuss Labor Negotiations 

5. SPECIAL PRESENTATIONS 

a. "Opening Doors" - Kirkland Arts Center 

b. Introducing Helen Ahrens-Byington, Administrative Deputy Fire 
Chief and Tom Phillips, Building Services Manager 

c. Native Plant Appreciation Week Proclamation

Council Meeting:  05/02/2006
Agenda:  Approval of Minutes

Item #:   8.a. (2).



behalf of the Washington Native Plant Society.  
 

 

 

 
Motion to select Robert Sternoff, Jim Lauinger and Mary-
Alyce Burleigh as the City of Kirkland's voting delegates at the 
Association of Washington Cities annual business meeting.  
Moved by Deputy Mayor Joan McBride, seconded by 
Councilmember Dave Asher 
Vote: Motion carried 7-0  
Yes: Councilmember Tom Hodgson, Councilmember Jessica 
Greenway, Councilmember Mary-Alyce Burleigh, 
Councilmember Dave Asher, Deputy Mayor Joan McBride, 
Mayor Jim Lauinger, and Councilmember Bob Sternoff. 
 
 

 
Councilmembers shared information regarding the 
Metropolitan Solid Waste Management Advisory Committee 
meeting; Smart Car dealership open house; Cascadia 
Community College Foundation Fundraising Breakfast; 
Suburban Cities Public Issues Meeting; Risk Communication 
Workshop; Cascade Water Alliance Bond Issue; Dine Out for 
Life sponsored by the Lifelong AIDS Alliance; 100th Birthday 
celebration for Clara Carr; Arbor Day awards and presentation 
by Elizabeth Walker; and Lake Washington Technical College. 
 

 

 
Motion to cancel the City Council's August 15, 2006 meeting.  
Moved by Deputy Mayor Joan McBride, seconded by 
Councilmember Mary-Alyce Burleigh 
Vote: Motion carried 7-0  
Yes: Councilmember Tom Hodgson, Councilmember Jessica 
Greenway, Councilmember Mary-Alyce Burleigh, 
Councilmember Dave Asher, Deputy Mayor Joan McBride, 

6. REPORTS 

a. City Council

(1) Association of Washington Cities Annual Business Meeting

(2) Regional Issues

b. City Manager

(1) Calendar Update
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Mayor Jim Lauinger, and Councilmember Bob Sternoff. 
 
 

 

 
David Heywood, 6140 130th Avenue NE, Kirkland, WA 
Jan Magruder, 13450 NE 100th Street, Kirkland, WA 
Kate Konit, 10609 NE 57th Street, Kirkland, WA 
Gary Loom, 10609 NE 57th Street, Kirkland, WA  
 

 

 

 

 

 

 

 

 

 

 

 
Council awarded the contract to Lakeside Industries in the 
amount of $100,244.00 and further authorized the use of 
$86,000 from the 2006 Street Preservation Program to fully 

7. COMMUNICATIONS

a. Items from the Audience

b. Petitions

8. CONSENT CALENDAR

a. Approval of Minutes:  (1)  March 28, 2006  (2)  April 4, 2006

b. Audit of Accounts:  
Payroll   $  960,113.10 
Bills       $1,692,717.05 
Run #592    Check #’s 477342 
Run #593    Check #’s 477343 - 477521
Run #594    Check #’s 477547-477639

c. General Correspondence

(1) Karen Story, Regarding Graffiti

d. Claims

(1) Joseph Burk

e. Authorization to Call for Bids

f. Award of Bids

(1) N.E. 52nd Street Railroad Crossing Project, Lakeside 
Industries

3



fund the project. 
 

 

 

 

 

 

 

 

 

 

g. Acceptance of Public Improvements and Establishing Lien Period

(1) Establishing Lien Period for N.E. 47th Place Surface Water 
Outfall Project and Approving Additional Funding

h. Approval of Agreements

(1) Resolution R-4565, entitled "A RESOLUTION OF THE 
CITY COUNCIL OF THE CITY OF KIRKLAND 
APPROVING THE MEMORANDUM OF AGREEMENT 
BETWEEN THE CITY OF KIRKLAND AND KING 
COUNTY."

(2) Resolution R-4566, entitled "A RESOLUTION OF THE 
CITY COUNCIL OF THE CITY OF KIRKLAND 
AUTHORIZING THE CITY MANAGER TO EXECUTE A 
MUTUAL ASSISTANCE AND INTERLOCAL 
AGREEMENT BETWEEN ALL KING COUNTY 
MUNICIPAL CORPORATIONS WHICH MAY HAVE OR 
DEVELOP AN INTEREST IN THE CONTROL OF FIRE, 
FIRE PREVENTION, EMERGENCY MEDICAL SERVICES, 
AND/OR OTHER EMERGENCY SUPPORT."

i. Other Items of Business

(1) Resolution R-4567, entitled "A RESOLUTION OF THE 
CITY COUNCIL OF THE CITY OF KIRKLAND AND 
NOTICE OF HEARING FOR THE VACATION OF A 
PORTION OF THE 118TH AVE NE RIGHT-OF-WAY, 
(FILE NO. VAC05-00003)."

(2) Resolution R-4568, entitled  "A RESOLUTION OF THE 
CITY COUNCIL OF THE CITY OF KIRKLAND 
TRANSFERRING 2005 GENERAL FUND AVAILABLE 
BALANCE TO RESERVE FUNDS."

(3) Ordinance No. 4049, entitled "AN ORDINANCE OF THE 
CITY OF KIRKLAND RELATING TO THE REGULATION 
OF PARKING AND AMENDING SECTION 12.45.220 OF 
THE KIRKLAND MUNICIPAL CODE."
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Motion to Approve the Consent Calendar with changes to the response 
letter for item 8.c.(1). as discussed.  
Moved by Councilmember Jessica Greenway, seconded by Councilmember 
Dave Asher 
Vote: Motion carried 7-0  
Yes: Councilmember Tom Hodgson, Councilmember Jessica Greenway, 
Councilmember Mary-Alyce Burleigh, Councilmember Dave Asher, 
Deputy Mayor Joan McBride, Mayor Jim Lauinger, and Councilmember 
Bob Sternoff. 
 
 

 
None. 
 

 

 
Park Planning and Development Manager Michael Cogle provided an 
overview of the park master plan.  
 
Motion to Approve Resolution R-4570, entitled "A RESOLUTION 
OF THE CITY COUNCIL OF THE CITY OF KIRKLAND 
ADOPTING A MASTER PLAN FOR JUANITA BEACH PARK."  
Moved by Councilmember Bob Sternoff, seconded by 
Councilmember Mary-Alyce Burleigh 
Motion to Amend the motion to approve the master plan by 
withdrawing those provisions having to do with motorized and non-
motorized boats until staff presents proposal incorporating the issues 
discussed.  

(4) Authorizing Additional Real Estates Excise Tax (REET) 
Reserves for Hazard Elimination Safety Project

(5) Resolution R-4569, entitled "A RESOLUTION OF THE 
CITY COUNCIL OF THE CITY OF KIRKLAND 
AUTHORIZING AND DIRECTING THE CITY MANAGER 
TO EXECUTE CERTIFICATIONS INCLUDING A 
CONTINUING DISCLOSURE UNDERTAKING AND DO 
ALL THINGS NECESSARY TO ENABLE CASCADE 
WATER ALLIANCE TO ISSUE AND SELL ITS INITIAL 
BONDS."

9. PUBLIC HEARINGS

10. UNFINISHED BUSINESS

a. Resolution R-4570, Adopting a Master Plan for Juanita Beach Park 
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Moved by Councilmember Dave Asher, seconded by Deputy Mayor 
Joan McBride 
Following Council discussion, both motions were withdrawn 
and staff was directed to make further revisions and to bring the 
matter back for Council consideration in May.  
 

 
Parks and Community Services Director Jennifer Schroder 
presented background information on the issues.  
 
Motion to Authorize the Purchase of Water Right from King County 
Water District #1.  
Moved by Councilmember Bob Sternoff, seconded by 
Councilmember Dave Asher 
Councilmember Sternoff clarified his motion to specify the purchase 
of 75 acre feet with the intent to pursue additional acre feet.  
 
Vote: Motion carried 7-0  
Yes: Councilmember Tom Hodgson, Councilmember Jessica 
Greenway, Councilmember Mary-Alyce Burleigh, Councilmember 
Dave Asher, Deputy Mayor Joan McBride, Mayor Jim Lauinger, and 
Councilmember Bob Sternoff. 
 
 

 
Motion to accept the Transportation Commission's 2006 Work Plan.  
Moved by Councilmember Mary-Alyce Burleigh, seconded by 
Deputy Mayor Joan McBride 
Vote: Motion carried 7-0  
Yes: Councilmember Tom Hodgson, Councilmember Jessica 
Greenway, Councilmember Mary-Alyce Burleigh, Councilmember 
Dave Asher, Deputy Mayor Joan McBride, Mayor Jim Lauinger, and 
Councilmember Bob Sternoff. 
 
 

 

 

b. Authorizing Purchase of Water Right from King County Water 
District #1

c. Accepting Transportation Commission 2006 Work Plan 

Council recessed for a short break.

11. NEW BUSINESS

a. Relating to Public Participation Plan for Updating the Shoreline 
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Senior Planner Patrice Tovar provided a briefing for Council on the 
plan.  
 

 
Motion to approve a revised letter to Donna Porter thanking her for 
her service on the Cultural Council.  
Moved by Councilmember Dave Asher, seconded by Councilmember 
Jessica Greenway 
Vote: Motion carried 7-0  
Yes: Councilmember Tom Hodgson, Councilmember Jessica 
Greenway, Councilmember Mary-Alyce Burleigh, Councilmember 
Dave Asher, Deputy Mayor Joan McBride, Mayor Jim Lauinger, and 
Councilmember Bob Sternoff. 
 
 

 
Motion to select Beth McCaslin as an alternate appointee to the Park 
Board should a vacancy arise within the next six months.  
Moved by Councilmember Dave Asher, seconded by Councilmember 
Mary-Alyce Burleigh 
Vote: Motion carried 7-0  
Yes: Councilmember Tom Hodgson, Councilmember Jessica 
Greenway, Councilmember Mary-Alyce Burleigh, Councilmember 
Dave Asher, Deputy Mayor Joan McBride, Mayor Jim Lauinger, and 
Councilmember Bob Sternoff. 
 
 

 
Assistant City Manager Marilynne Beard reviewed the issues for 
discussion and responded to Council questions.  Council provided 
direction to staff and formed a subcommittee consisting of 
Councilmembers Burleigh and Sternoff and Deputy Mayor McBride.  
 

 

 
None. 

Master Program

b. Cultural Council Resignation

c. Selecting Alternate Appointee for Park Board 

d. Annexation Update

12. ANNOUNCEMENTS

13. EXECUTIVE SESSION
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The Kirkland City Council regular meeting of April 18, 2006 adjourned at 
10:56 p.m.  
 

 
 
 

14. ADJOURNMENT 

 
 

City Clerk 

 
 

Mayor 
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CITY OF KIRKLAND 
Department of Public Works 
123 Fifth Avenue, Kirkland, WA  98033  425.587.3800 
www.ci.kirkland.wa.us 

 
 

MEMORANDUM 
 
To: David Ramsay, City Manager 
 
From: Daryl Grigsby, Public Works Director 
 David Godfrey P.E., Transportation Engineering Manager 
  
Date: April 25, 2006 
 
Subject: Response to Mr. Kevin St. John regarding an ordinance to prohibit parking in front of 

mailboxes. 
 
 
RECOMMENDATION:   
 
It is recommended that the City Council authorize the Mayor to sign a letter responding to the comments 
expressed by Mr. St. John. 
 
BACKGROUND DISCUSSION:   
 
Mr. St. John is requesting passage of an ordinance to prohibit parking in front of mailboxes during certain 
times of the day.  His request stems from an incident where contractors working site near his home 
blocked mailboxes.   
 
The mailbox-parking conflict comes up from time-to-time.  Public Works staff has found that issues can be 
worked out without need for an ordinance and that nearby cities such as Redmond and Bellevue do not 
have such ordinances.  There are some drawbacks to an ordinance including enforcement difficulty and 
the lack of flexibility that a blanket ordinance requires.  Staff recently met with officials from the post office 
and continue to believe that solutions outside an ordinance are best for now. 
 

 

Council Meeting:  05/02/2006
Agenda:  General Correspondence

Item #:   8. c. (1).



From: kstjohn@rising-light.net [mailto:kstjohn@rising-light.net]  
Sent: Sunday, April 02, 2006 8:31 PM 
To: John Burkhalter 
Cc: City Council; Eleanor Warren; Tim Gunter 
Subject: Re: Construction Activity on 9th Ave 

By the way, I noticed that many other area cities, and King County, prohibit parking adjacent to 
"clearly visible residential mail boxes between 10:00 a.m. and 3:00 p.m. on any day of scheduled 
mail delivery by the United States Postal Service" (King County Code, Title 46.04.60). 
  
Why doesn't the City of Kirkland have a similiar code (I'm directing this question to the City 
Council members)? 
  
Sincerely, 
  
Kevin St. John 
 



 
 
 
         D R A F T 
 
 
May 3, 2006 
 
Mr. Kevin St John 
519 9TH AVE  
Kirkland, WA 98033 
 
Dear Mr. St. John: 
 
Thank you for your recent email concerning ordinances that prohibit parking in front of mailboxes. 
 
Staff from the Public Works’ neighborhood traffic control program has experience with this issue 
because the conflict between parking and mail delivery comes up from time to time.  Our research 
shows that relatively few cities have ordinances prohibiting parking in front of mailboxes.  There is 
a trade-off between the certainty of an ordinance and the loss of flexibility it brings.  Staff has found 
ways of resolving the limited number of chronic conflicts between mail delivery and parking while 
stopping short of enacting a blanket ordinance.  An ordinance is not the ideal solution because in 
some cases, neighbors do not wish to have parking restricted.  One successful example of a non-
ordinance solution was to simply move a set of mailboxes a short distance to an area where 
vehicles did not park. 
 
Staff recently met with officials from the Post Office as a part of their on-going efforts in this area.  
The outcome was positive and we feel that future conflicts can be resolved without need for an 
ordinance.  If you have further questions please contact Ellen McMahon of the City’s Public Works 
Department at (425) 587-3868. 
 
Sincerely, 
Kirkland City Council 
 
 
 
James L. Lauinger 
Mayor 



 

CITY OF KIRKLAND 
Department of Finance and Administration  
123 Fifth Avenue, Kirkland, WA  98033  425.587.3100 
www.ci.kirkland.wa.us 

 
 

MEMORANDUM 
 
To: David Ramsay, City Manager 
 
From: Kathi Anderson, City Clerk 
 
Date: April 25, 2006 
 
Subject: CLAIM(S) FOR DAMAGES 
 
 
RECOMMENDATION 
It is recommended that the City Council acknowledge receipt of the following Claim(s) for Damages and 
refer each claim to the proper department (risk management section) for disposition. 
 
POLICY IMPLICATIONS 
This is consistent with City policy and procedure and is in accordance with the requirements of state law (RCW 
35.31.(040). 
 
BACKGROUND DISCUSSION 
The City has received the following Claim(s) for Damages from: 
 

(1) Amica Mutual Insurance for Stefano Ruocco 
PO Box 6789 
Bellevue, WA   98008 
 

Amount:   $3,944.80 
 

        Nature of Claim:    Claimant states damage to vehicle resulted from being struck by a Fire Department  
        vehicle. 

Council Meeting:  05/02/2006
Agenda:  Claims

Item #:   8. d. 



CITY OF KIRKLAND 
Department of Public Works
123 Fifth Avenue, Kirkland, WA  98033  425.587.3800 
www.ci.kirkland.wa.us

MEMORANDUM 

To: David Ramsay, City Manager 

From: Daryl Grigsby, Public Works Director 
Ray Steiger, P.E., Capital Projects Manager  

Date: April 21, 2006 

Subject: 2006 STREET PRESERVATION PROJECT – AUTHORIZATION TO BID 

RECOMMENDATION:

It is recommended that the City Council authorize staff to advertise for bids for the 2006 Street Preservation Project. 

BACKGROUND DISCUSSION:   

This project will resurface approximately 6.5 lane miles of roadway in five neighborhoods throughout the City 
(Attachment A).  The annual street preservation project maintains and rehabilitates the City’s street network through 
subgrade repair, grinding, and application of a new surface layer of asphalt to selected streets.  Work also includes 
installation of new curb ramps, as required by the Americans with Disabilities Act, and replacing adjacent broken 
curb and sidewalk panels.  In 2006, City Council established the annual sidewalk maintenance program, in part to 
address the sidewalk repairs associated with the Street Preservation Program.  Some of that funding will be used on 
the project. 

One of the notable streets being rehabilitated this year is State Street in the Moss Bay neighborhood.  Subsurface 
investigations conducted on State Street during the design of the project concluded that the pavement structure was 
inadequate to support the heavy truck and bus traffic that uses this street.  This weak structure is the primary cause 
of the pavement distresses observed along the length of State Street (Figures 1 & 2 below). 

Figure 1. State Street Pavement and Subgrade Figure 2. State Street  Pavement Failure

Council Meeting:  05/02/2006
Agenda:  Call for Bids

Item #:   8. e. (1).



Memorandum to David Ramsay 
April 21, 2006 
Page 2 of 2 

To correct this deficiency and ensure a long lasting pavement life, it is necessary to remove and reconstruct all of the 
asphalt and a portion of the underlying material within the travel lanes of State Street prior to resurfacing the entire 
width of the roadway.  Due to several large development projects north of 5th Avenue South, only that portion of State 
Street south of 5th Avenue South will be reconstructed and resurfaced this year; the north half is scheduled for 2007. 

The 2006 Street Preservation Program has a budget of $1.8 million; $30,000 will be used from the annual sidewalk 
maintenance program, and one other CIP project will contribute $13,000 for paving associated with that project.  
The total funds available for the overlay project are $1,843,000.  The engineer’s estimate for this project is 
$1,310,000.  $88,000 of this year’s budget has been allocated for the NE 52nd Street Railroad Crossing Project, as 
approved at the April 18, 2005 Council meeting.  An additional $85,000 has been set aside for the lease and 
operation costs for a street paving machine.  This lease, with an option to purchase, was approved at the February 7, 
2006 Council meeting.  The project budget report is included as Attachment B. 

With Council approval, staff will advertise for bids in early May.  It is anticipated that bids will be opened on or around 
May 18.  Staff will return to Council on June 6 with the bid results.  Construction will begin in June and be completed 
by late fall.

In advance of the work, Public Works will notify adjacent properties with an informational mailing describing the 
City’s Street Preservation Program.  This information, along with a regularly updated construction schedule, will also 
be posted on the City’s web site.  Construction notice signs will be installed in advance of the overlay on higher 
volume streets and portable construction notice signs will be placed on residential streets a few days prior to 
construction.  Supplemental notices will also be distributed to all adjacent homes and businesses at least 24 hours 
prior to construction.  As this project also includes a significant amount of sidewalk and ramp reconstruction, Staff 
will ensure safe travel for pedestrians throughout the work areas at all times. 

Attachments: (2) 

1_StaffMemo 050206.doc/DG/RS:dtg



Attachment A 



PROJECT BUDGET REPORT
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CITY OF KIRKLAND 
Department of Parks & Community Services 
505 Market Street, Suite A, Kirkland, WA  98033  425.587.3300 
www.ci.kirkland.wa.us 

 
 

MEMORANDUM 
 
To: David Ramsay, City Manager  
 
From: Jennifer Schroder, Director of Parks and Community Services 
 Michael Cogle, Park Planning Manager 
  
Date: April 18, 2006 
 
Subject: ACCEPTANCE OF WORK: Heritage Park Phase 1 Improvements 
 
 
RECOMMENDATION:   
 
That the City Council accept the work of Pacific Earth Works, Inc. for construction of park improvements at Heritage 
Park (formerly Waverly Park site) and establish the required 45 day lien period. 
 
 
BACKGROUND DISCUSSION:   
 
At their meeting of June 7, 2005 the City Council awarded the contract for this project to Pacific Earth Works in the 
amount of $768,905.92.   
 
Improvements included lawn renovation and irrigation, construction of a new bluff trail with seating and viewpoints, a 
lighted asphalt bike/pedestrian trail, and installation of native landscaping, benches, and picnic tables.  Construction 
was completed in January of 2006 but the park has remained closed to allow the lawn areas to establish.  The park 
is scheduled to be opened in early May. 
 
 
Heritage Park Phase 1 Development Project Budgeted Actual 
Construction Base Contract: $817,500 $768,905.92 
Construction Contingency (Change Orders): $  75,000 $122,805.63 
Design/Engineering/Project Management/ 
Inspections/Testing/City Installed Items: 

$160,300 $162,621.47 
 

Total: $1,052,800.00 $1,054,333.00 

 
Total payments to the contractor totaled $891,711.55.  Change orders for the project included those related to 
additional soil import, weather-related delays, storm drain additions and alterations, irrigation changes, and stairway 
railings. 
 
This project was funded in the Parks’ Capital Improvement Program (CPK0095).  
 

Council Meeting:  05/02/2006
Agenda:  Establish Lien Period

Item #:   8. g. (1).



CITY OF KIRKLAND 
Department of Parks & Community Services
505 Market Street, Suite A, Kirkland, WA  98033  425.587.3300 
www.ci.kirkland.wa.us

MEMORANDUM 

To: Dave Ramsay, City Manager 

From: Jason Filan, Park Operations Manager 
Jennifer Schroder, Director 

Date: April 21, 2006 

Subject: 2006 Interlocal Agreement for Waterfowl Management Program  

RECOMMENDATION:
It is recommended that the City Council authorize the City Manager to sign the 2006 Interlocal Agreement for 
Waterfowl Management Program. 

BACKGROUND DISCUSSION:
The purpose of the Waterfowl Management Program is to reduce property damage and alleviate human health and 
safety concerns (i.e., contamination of potable water) at recreation areas within King County, including the vicinity of 
Lake Washington. 

The agreement is to provide joint funding to contract with the Wildlife Services Program of the U.S. Department of 
Agriculture (WS) to manage the Canada Geese population within King County.  The management plan includes an 
egg addling program, lethal control, population monitoring and census. 

2006 will be the 14th year of the program. The City of Kirkland has been an integral partner with Bellevue, Kent, 
Mercer Island, Renton, Sea-Tac, Seattle, Woodinville and the University of Washington since the program’s inception.  

COMPENSATION:
The City’s contribution will be limited to $2,942.00 and funding for this project is identified in the Park Maintenance 
division budget.  

Council Meeting:  05/02/2006
Agenda:  Approval of Agreements
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RESOLUTION R-4571

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND 
AUTHORIZING THE CITY MANAGER TO EXECUTE AN INTERLOCAL 
AGREEMENT BETWEEN THE SEATTLE DEPARTMENT OF PARKS AND 
RECREATION, THE UNIVERSITY OF WASHINGTON, THE CITIES OF BELLEVUE, 
KENT, RENTON, SEATAC, MERCER ISLAND, MOUNTLAKE TERRACE, 
WOODINVILLE AND KIRKLAND TO MANAGE WATERFOWL. 

 WHEREAS, the various agencies desire to manage waterfowl, 
especially Canada Geese; and

 WHEREAS, all parties require assistance from the Wildlife Services 
Program of the U.S. Department of Agriculture, to reduce negative impacts on 
water quality, minimize resource damage, ensure safety from disease for park 
visitors, and enhance other property managed; and 

 WHEREAS, information dating to a 1989 Waterfowl Research Project 
done by the University of Washington and current data indicates a large 
surplus of geese and other waterfowl species in the greater Seattle area; and 

 WHEREAS, this agreement will authorize a program for ongoing 
resource management activity to attempt to maintain a manageable number of 
birds on a year-to-year basis; and 

 WHEREAS, the cities and other local government units are authorized 
to enter into this Agreement pursuant to RCW Chapter 39.34, the Interlocal 
Cooperation Act; 

 NOW, THEREFORE, be it resolved by the City Council of the City of 
Kirkland as follows: 

Section 1.  The City Manager is hereby authorized and directed to 
execute on behalf of the City an interlocal agreement substantially similar to 
the Agreement attached hereto as Exhibit A.

 Passed by majority vote of the Kirkland City Council in open meeting 
this _____ day of __________, 2006. 

 Signed in authentication thereof this ____ day of __________, 2006.  

    ____________________________ 
    MAYOR 
Attest:

______________________
City Clerk 

Council Meeting:  05/02/2006
Agenda:  Approval of Agreements

Item #:   8. h. (1).
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For Your Action

2006 Interlocal Agreement for 

Waterfowl

(Canada Goose)

Management Program

Please Note: 

Final Form Ready for Your Submittal for Signature and Funding Authorization
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2006 INTERLOCAL AGREEMENT FOR WATERFOWL (CANADA GOOSE) 

MANAGEMENT PROGRAM 

WHEREAS, Chapter 39.34.040 RCW (Interlocal Cooperation Act) permits local government 
units to make the most efficient use of their powers by enabling them to cooperate with other 
localities on a basis of mutual advantage and thereby to provide services in a manner pursuant to 
forms of government organization that will accord best with recreational, park and natural 
resources and other factors influencing the needs and development of local communities and 

WHEREAS, the various agencies, cities, counties, Washington State and agencies of the Federal 
Government listed in Exhibit A - Page 6 of this Agreement, desire to manage waterfowl, 
especially Canada Geese; and 

WHEREAS, all parties require assistance from the Wildlife Services Program of the U.S. 
Department of Agriculture, to reduce negative impacts on water quality, minimize resource 
damage, ensure safety from disease for park visitors, and enhance other property managed; and 

WHEREAS, information dating to a 1989 Waterfowl Research Project done by the University 
of Washington and current data indicates a large surplus of geese and other waterfowl species in 
the greater Seattle area; and 

WHEREAS, this program will be an ongoing resource management activity attempting to 
maintain a manageable number of birds on a year-to-year basis; and 

NOW, THEREFORE, in consideration of the covenants herein, it is mutually agreed as 
follows: 

SECTION I - PURPOSE

 The purpose of this Agreement is to provide joint funding for an egg addling program, 
lethal control, population monitoring and census; mainly of Canada Geese, within King and 
Snohomish Counties. 

 This program will assist each party in maintaining and managing public and selected and 
approved private sites that are impacted by a surplus of waterfowl. 

                                                 R-4571



SECTION II - SCOPE OF PROGRAM

 Wildlife Services (WS) will receive funds from each participating member for the 
continuation of an egg addling program, lethal control and evaluation during spring and summer 
2006.

 Using best management practices WS will carry out an egg addling program, seeking as 
many accessible nesting areas as possible and will make every effort to minimize damage to the 
surrounding environment. 

 WS will also implement a program of "lethal control" as requested by the Waterfowl 
Management Committee, subject to the terms and conditions of a permit to be issued by the U.S. 
Fish and Wildlife Service.  This will be done on a case by case basis in situations where an over 
population of Canada geese may result in an impact on human health and safety, such as potable 
water contamination, bird aircraft strikes, disease transmission or other situations as determined 
by WMC members. 

To request lethal removal, WMC members must contact the WS District Supervisor or 
Assistant District Supervisor at 360-337-2778.  WS will determine if removal is warranted and if 
the location is suitable for removal operations. 

  WS will provide an annual report to the members of the WMC which will include 
information regarding egg addling, the general location of nests and number of eggs addled, 
number of geese removed, difficulties encountered and whatever other information would be 
valuable to the WMC. 

 2006 will be the fourteenth year of an egg addling program and the sixth year utilizing 
"lethal control".  All methods and tools utilized to accomplish addling and "lethal control" 
activities in 2005 will again be used in 2006. 

 WS will conduct a standardized monthly goose population survey of selected area parks 
and will annually conduct up to six goose surveys of Lake Washington by boat.  As in previous 
years, census counts will be expanded using staff from local agencies and participants at times 
and places to be specified.  Survey results will be presented annually to the WMC. 

 Where possible, educational programs such as ‘don’t feed wildlife’ and interpretive 
signage will be initiated to inform the public about urban Canada Geese, the associated 
problems, and the efforts of this committee at addressing those problems.  
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SECTION III - RESPONSIBILITIES

 Each party, represented on the Waterfowl Management Committee, as shown on Exhibit 
"A", and incorporated by reference herein, will share in the ongoing review of the programs 
carried out by WS. 

 Each party agrees that if necessary, an Oversight Committee will be appointed to monitor 
and report back to the general committee on a regular basis.  Three members of the Committee 
will make up the Oversight Committee chaired by the City of Seattle representative. 

SECTION IV - COMPENSATION

 The total cost of the 2006 waterfowl management program shall not exceed thirty-one 
thousand, four-hundred eighty dollars ($31,480).

 Each party shall contribute to the financial costs of the program as shown in Table I. 

SECTION V - TERM AND EXTENSION

 The Term of this Agreement is from January 1, 2006 to December 31, 2006.  This 
Agreement may be extended in time, scope or funding by mutual written consent from all parties 
referenced herein. 

SECTION VI - TERMINATION

 This agreement may be unilaterally terminated by any of the parties referenced herein or 
Wildlife Services upon presentation of written notice to the Oversight Committee at least 30 days 
in advance of the severance date shown in Section V. 

 Should termination of this agreement occur without completion of the egg addling, each 
party shall pay only its’ pro rata share of any expenses incurred under the agreement at the date 
of the termination, and each party shall receive copies of all products resulting from the addling 
activities up to the time of the termination. 

SECTION VII - DELIVERABLE

 Using best management practices Wildlife Services will carry out an egg addling 
program, seeking as many accessible nesting areas as possible and will make every effort to 
minimize damage to the surrounding environment. Field conditions or changing conditions may 
increase or decrease the number of eggs addled from previous years’ totals. Eggs will be coated 
with vegetable oil on dates to be determined by USDA-Wildlife Services.  

 Lethal control will be implemented as necessary and the total numbers are established by 
the U.S. Fish and Wildlife Service Permit. 

 Participants will receive a report on the number of eggs addled and geese euthanized in 
2006.

                                                 R-4571
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SECTION VIII - FILING

 As provided by RCW 39.34.040, this agreement shall be filed prior to its entry and force 
with the City or County Clerks of the participating parties, the County Auditor and the Secretary 
of State, and, if found to be necessary, with the State Office of Community Affairs as provided 
by RCW 39.34.120. 

SECTION IX - LIABILITY

 Each party to this agreement shall be responsible for damage to person or property 
resulting from the negligence on the part of itself, its employees, its agents or its officers.  No 
party assumes any responsibility to another party for the consequences of any act or omission of 
any person, firm, or corporation not at party to this agreement. 

                                                 R-4571
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EXHIBIT A

 2006 WATERFOWL MANAGEMENT COMMITTEE PARTICIPANTS 

City of Bellevue………………………………………………………………………….Pat Harris 

City of Kent………………………………………………………………………… Pete Petersen 

City of Kirkland……………………………………………………………………......Jason Filan

City of Mercer Island……………………………………………………………………Curt Brees 

City of Mountlake Terrace……………………………………………………………Don Sarcletti 

City of Renton…………………………………………………………………….Terrence Flatley 

City of SeaTac……………………………………………………………………..Roger Chouiard 

City of Seattle Department of Parks and Recreation……………………………...Barbara DeCaro 

City of Woodinville…………………………………………………………………...Brian Meyer 

University of Washington………………………………………………………Charles Easterberg 

U.S.D.A. Wildlife Services…..……………………………...………………………..Mike Linnell 

U.S.D.I. Fish and Wildlife Service…………………………………………………...Brad Bortner 
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TABLE I

AGENCIES CONTRIBUTIONS

City of Bellevue 2942

City of Kent 2942

City of Kirkland 2942

City of Mercer Island 2942

City of Mountlake Terrace 2942

City of Renton 2942

City of SeaTac 2942

City of Woodinville 2942

Seattle Department of Parks and 
Recreation 

5000

University of Washington 2942

All checks will be made payable to the USDA-APHIS-WS, earmarked for the Wildlife Services and sent 
to the following addresses: 

Mr. Roger Woodruff 
State Director -Wildlife Services Program 

U.S. Department of Agriculture 
720 O'Leary Street Northwest 
Olympia, Washington  98502 

(360) 753-9884 

In case of procedural questions regarding this project, please contact: 

Roberta Bushman, Administrative Officer 
Wildlife Services Program 

(360) 753-9884   FAX:  753-9466 

For questions regarding implementation of control measures and census, please contact: 

Mike Linnell  360-753-9884 
mike.a.linnell@usda.gov

SECTION X. - SEVERABILITY

...If any section of this agreement is adjudicated to be invalid, such action shall not affect the 
validity of any section so adjudged. 

This agreement shall be executed on behalf of each party by its authorized representative.  It 
shall be deemed adopted upon the date of execution by the last so authorized representative.
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This agreement is approved and entered into by the undersigned county and local government 
units, university and other private parties. 

City of Bellevue

By:  _______________________________________          
Patrick Foran, Director of Parks and Community 
Services
Date:_____________ 

City of Renton

By:   _____________________________________         
Kathy Keolker, Mayor 
Date: __________                                                      

City of Kent

By:________________________________________         
John Hodgson, Director 

Date: _____________

City of SeaTac

By:  _____________________________________          
Calvin Hoggart, City Manager 
Date: __________ 

City of Kirkland

By:  _______________________________________          
Dave Ramsay, City Manager 
Date: _____________ 

Seattle Department of Parks and Recreation

By: ____________________________________            
Kenneth R. Bounds, Superintendent 
Date: ___________ 

City of Mercer Island

By:________________________________________         
Rich Conrad, City Manager 
Date:_____________ 

City of Woodinville

By:  ___________________________________              
Donald D. Rose, City Manager_ 
Date: ___________ 

City of Mountlake Terrace 

By: ________________________________________ 

John J. Caulfield, City Manager 

Date: _____________ 

University of Washington

By: _____________________________________          
Karen VanDusen 
Director of Env. Health & Safety 
Date: ____________ 
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CITY OF KIRKLAND 
City Manager's Office
123 Fifth Avenue, Kirkland, WA  98033  425.587.3001 
www.ci.kirkland.wa.us

MEMORANDUM 

To: David Ramsay, City Manager 

From: Sheila Cloney, Special Project Coordinator 

Date: April 24, 2006 

Subject: LODGING TAX ADVISORY COMMITTEE APPOINTMENT 

RECOMMEDATION

On behalf of the Lodging Tax Advisory Committee (LTAC), staff recommends that City Council consider Patrick 
Jameson, General Manager of La Quinta Inn, and Kellie Jordan representing the Kirkland Downtown Association 
(KDA) for appointment to the Lodging Tax Advisory Committee.  See attached application letters. 

BACKGROUND

The Lodging Tax Advisory Committee makes recommendations to City Council on the use of Lodging Excise Tax 
funds for tourism promotion activities.  State Statute and KMC Chapter 5.19 governs the use of lodging tax funds 
and committee membership.  The committee shall consist of one member of the Kirkland City Council (chair), three 
representatives from lodging establishments, and three representatives of organizations involved in activities 
authorized to be funded by lodging tax revenue or local agencies involved in tourism promotion. 

Mr. Jameson offers the committee expertise in hotel management and operations and would fill a vacant hotel 
position.  Mrs. Jordan works with the KDA to produce events that attract visitors to the downtown, and the KDA office 
serves as a visitor information center.  Currently LTAC members are Chair and City Council Member Tom Hodgson, 
Marc Nowak, General Manger with the Woodmark Hotel, Luanne Erikson with the Kirkland Gallery Association, and 
Shirley Day, owner of the Crab Cracker restaurant.  Appointment of Patrick Jameson and Kellie Jordan would leave 
one hotel vacancy and we have a potential candidate to fill this position. 

H:\Agenda Items\050206 City Council Mtg\City Manager\Consent\LTAC\Appointment Memo to City Council.doc 
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MAR-24-2006 FR! 06:27 PM FR0M:LA QOINTA 

March 24,2006 

Council Member Tom Hodgs 
123 5" Avenue 
Kirkland, WA 98033 

RE: La Quinta LTAC Repre entative 

Dear Mr. Hodgson, 1 
I would be happy to serve on e City of Kirkland's Lodging Tax Advisory Committee to fulfill 
the remainder of the term pre held by my predecessor, Courtney Heatley. Courtney has 
lcft the area to take another p 

Patrick Jarneson 
General Manager La 

I understand the importance of 
that Courtney and the Commi:tee 

uinta Inn. 10530 NE N o d u p  W a y .  Kirkland. WA 98033 
Phone: 425-828-6585. Fax: 425-822-8722 

www.LQ.com 

tourism to our community and would like to continue the work 
has started. 





 

CITY OF KIRKLAND 
Department of Public Works 
123 Fifth Avenue, Kirkland, WA  98033  425.587.3800 
www.ci.kirkland.wa.us 

 

MEMORANDUM 
 
To: David Ramsay, City Manager 
 
From: Tim Llewellyn, Fleet Supervisor 
 Daryl Grigsby, Public Works Director 
 
Date: April 18, 2006 
 
Subject: SURPLUS EQUIPMENT RENTAL VEHICLES/EQUIPMENT FOR SALE 
 
RECOMMENDATION:   
 
It is recommended that the City Council approve the surplus of the Equipment Rental vehicles/equipment 
listed below: 
 
POLICY IMPLICATIONS:   
 
The surplusing of vehicles or equipment which have been replaced with new vehicles or equipment, or no 
longer meet the needs of the City, is consistent with the City’s Equipment Rental Replacement Schedule 
Policy.    
 
BACKGROUND DISCUSSION:   
 
The following equipment has been replaced by new equipment, and if approved for surplusing, will be sold 
in accordance with purchasing guidelines at public auction or to public agencies. 
 
 

Fleet # Year Make VIN/Serial Number License # Mileage
      
BG-3 2000 John Deere 1200A Field Rake TC1200A110274 n/a n/a 
C-03 1998 Ford Contour Sedan 1FAFP65Z6WK281367 26101D 31,898 
F204X 1990 Chevrolet 2500 Pickup 2GCGC29K5L1243088 08591D 94,344 
F206 1995 Chevrolet Astro Van 1GNEL19W0SB202992 16974D 39,454 
F209 1998 Jeep Cherokee 1J4FJ28S7WL254816 23996D 47,117 
PU-08 1996 Ford F150 Pickup 1FTEF15N0TLB57528 22111D 51,598 
PU-11 1998 Ford F150 Pickup 1FTRF17Z8WKC04798 26110D 53,271 
PU-24 1998 Dodge 2500 Pickup 3B7KC26Z3WM276423 24500D 44,353 
PU-80 1998 Dodge 1500 RAM Van 2B7HB11X4WK146214 24498D 41,974 
PU-81 1998 Dodge 1500 RAM Van 2B7HB11X6WK146215 24497D 50,483 
PU-82 1998 Dodge 1500 RAM Van 2B7HB11X8WK146216 24499D 37,435 
U-02X 1992 GMC 3500 Utility Box 1GDKC34N2NJ525453 11623D 62,957 
V-02 1997 Freightliner Camel 1FV4JLCB2VH698752 23990D 6,959 hrs. 

Council Meeting:  05/02/2006
Agenda:  Other Business

Item #:   8. i. (2).



 
For clarification purposes, BG-03 was utilized by Parks Maintenance, and retained 2 years beyond its 
anticipated useful life of 4 years.  PU-11, also used by Park Maintenance, achieved its anticipated useful life 
of 8 years. 
  
C-03 was a sedan used by Planning and Community Development.  It achieved its anticipated useful life of 
8 years. 
  
Facilities utilized F204X (a former Fire vehicle) and U-02X (a former Public Works vehicle) as the Facilities 
role has expanded over the last 8 years.  F204X was retained 8 years beyond its anticipated useful life of 8 
years, and U-02X was retained 6 years beyond it anticipated useful life of 8 years. 
 
F206 and F209 were used by Fire Operations.  F206 was utilized 3 years beyond its anticipated useful life 
of 8 years, and F209 achieved it anticipated useful life of 8 years. 
 
PU-08 and PU-24 were used by the Public Grounds Division of Public Works.  PU-08 was retained 2 years 
beyond its anticipated useful life of 8 years.  PU-24 achieved its anticipated useful life of 8 years. 
 
PU-80, PU-81, and PU-82 were used by the Building Department and all achieved their anticipated useful 
life of 8 years.  (These 3 vehicles were all replaced with hybrid vehicles.) 
 
V-02 was a Public Works eductor truck, principally operated by the Storm/Sewer Division.  It was retained 1 
year beyond its anticipated useful life of 8 years. 
 
The City’s Equipment Rental Replacement Schedule is used as a guideline for vehicle replacement and 
amortization of equipment.  Fleet Management staff evaluates each vehicle and determines the actual 
replacement date according to vehicle condition. 
 
Depending upon operational needs, some of the above vehicles may be retained through the end of the 
summer, 2006, for use by seasonal employees prior to being sold at auction in the fall. 
 
 
 
Cc:  John Hopfauf, Street Manager 

 



CITY OF KIRKLAND 
Department of Public Works
123 Fifth Avenue, Kirkland, WA  98033  425.587.3800 
www.ci.kirkland.wa.us

MEMORANDUM 

To: David Ramsay, City Manager  

From: Elaine Borjeson, Solid Waste Coordinator 
Daryl Grigsby, Public Works Director 

Date: April 20, 2006 

Subject: RESOLUTION TO RELINQUISH THE CITY’S INTEREST IN A PORTION OF UNOPENED 
RIGHT OF WAY 

RECOMMENDATION:

It is recommended that the City Council adopt the enclosed Resolution, relinquishing interest in the south 8 
feet of the unopened alley abutting the north boundary of Lot 21 and the West 24 feet of Lot 22, Block 
167, Town of Kirkland, according to the plat thereof recorded in Volume 6 of Plats, page 53, records of 
King County, Washington. 

BACKGROUND DISCUSSION:

The unopened alley abutting the property of 402 9th Avenue was originally platted and dedicated in 1890 as 
the Town of Kirkland. The Five Year Non-User Statute provides that any street or right-of-way platted, 
dedicated or deeded prior to March 12, 1904, which was outside City jurisdiction when dedicated and 
which remains unopened or unimproved for five continuous years is then vacated.  

Terrence and Karen Casey, the owners of the property abutting this right-of-way, submitted information to 
the City claiming the right-of-way was subject to the Five Year Non-User Statute (Vacation by Operation of 
Law), Laws of 1889, Chapter 19, Section 32.  After reviewing this information, the City Attorney believes 
the approval of the enclosed Resolution is permissible. 

Attachments: Resolution 
Vicinity Map 
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RESOLUTION R-4572

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND RELINQUISHING ANY INTEREST THE 
CITY MAY HAVE IN AN UNOPENED ALLEY AS DESCRIBED HEREIN AND REQUESTED BY PROPERTY 
OWNERS TERRENCE J. AND KAREN L CASEY. 

 WHEREAS, the City has received a request to recognize that any rights to the land originally 
dedicated in 1890 as right-of-way abutting a portion of the Town of Kirkland have been vacated by operation 
of law; and 

 WHEREAS, the Laws of 1889, Chapter 19, Section 32, provide that any county road which remains 
unopened for five years after authority is granted for opening the same is vacated by operation of law at that 
time; and 

 WHEREAS, the area which is the subject of this request was annexed to the City of Kirkland, with 
the relevant right-of-way having been unopened; and 

 WHEREAS, in this context it is in the public interest to resolve this matter by agreement, 

 Now, therefore, be it resolved by the City Council of the City of Kirkland as follows: 

 Section 1. As requested by property owners Terrence J. and Karen L. Casey, the City Council of 
the City of Kirkland hereby recognizes that the following described right of way has been vacated by 
operation of law and relinquishes all interest it may have, if any, in the portion of right-of-way described as 
follows:

A portion of unopened alley being identified as the south 8 feet of unopened alley abutting the north 
boundary of Lot 21 and the West 24 feet of Lot 22, Block 167, TOWN OF KIRKLAND, according to the plat 
thereof recorded in Volume 6 of Plats, page 53, records of King County, Washington. 

 Section 2.  This resolution does not affect any third party rights in the property, if any.

 Passed by majority vote of the Kirkland City Council in open meeting this ____ day of 
_________, 2006. 

 Signed in authentication thereof this ____ day of __________, 2006. 

   __________________________________________ 
    MAYOR 

Attest:
_____________________________________
City Clerk 

Council Meeting:  05/02/2006
Agenda:  Other Business

Item #:  8. i. (3).



CITY OF KIRKLAND 
Department of Public Works
123 Fifth Avenue, Kirkland, WA  98033  425.587.3800 
www.ci.kirkland.wa.us

MEMORANDUM 

To: David Ramsay, City Manager  

From: Elaine Borjeson, Solid Waste Coordinator 
Daryl Grigsby, Public Works Director 

Date: April 20, 2006 

Subject: RESOLUTION TO RELINQUISH THE CITY’S INTEREST IN A PORTION OF UNOPENED 
RIGHT OF WAY 

RECOMMENDATION:

It is recommended that the City Council adopt the enclosed Resolution, relinquishing interest in the 
northeasterly 8 feet of the unopened alley abutting the southwesterly boundary of Lots 6 and 7, Block 45, 
Blewett’s 1st Addition to Kirkland, according to the plat thereof recorded in Volume 6 of Plats, page 82, 
records of King County, Washington. 

BACKGROUND DISCUSSION:

The unopened alley abutting the property of 717 17th Avenue West was originally platted and dedicated in 
1890 as Blewett’s 1st Addition to Kirkland. The Five Year Non-User Statute provides that any street or right-
of-way platted, dedicated or deeded prior to March 12, 1904, which was outside City jurisdiction when 
dedicated and which remains unopened or unimproved for five continuous years is then vacated.

Michael C. Gruber, the owner of the property abutting this right-of-way, submitted information to the City 
claiming the right-of-way was subject to the Five Year Non-User Statute (Vacation by Operation of Law), 
Laws of 1889, Chapter 19, Section 32.  After reviewing this information, the City Attorney believes the 
approval of the enclosed Resolution is permissible. 

Attachments: Resolution 
Vicinity Map 

H:\Agenda Items\050206 City Council Mtg\Public Works\Consent Calendar\Resolution to relinquish alley at 717 17th Ave W\1_Staff memo.doc 

Council Meeting:  05/02/2006
Agenda:  Other Business

Item #:  8. i. (4).



17TH
AVE

W
16TH

AVE
W

8T
H

ST
W

18TH
AVE

W

7T
H

ST
W

GRUBER RESIDENCE NON-USER VACATION

717 17TH AVE W

Gruber Residence

Proposed Vacation

Granted Non-User Vacation

Pedestrian Easement

Building Outline

School

Park

¯
Produced by the City of Kirkland.

(c) 2006, the City of Kirkland, all rights reserved.

No warranties of any sort, including but not limited
to accuracy, fitness or merchantability, accompany

this product.

Map Printed March 14, 2006 - Public Works GIS



RESOLUTION R-4573

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND RELINQUISHING ANY 
INTEREST THE CITY MAY HAVE IN AN UNOPENED ALLEY AS DESCRIBED HEREIN AND 
REQUESTED BY PROPERTY OWNER MICHAEL C. GRUBER. 

 WHEREAS, the City has received a request to recognize that any rights to the land 
originally dedicated in 1890 as right-of-way abutting a portion of the Blewett’s 1st Addition to 
Kirkland have been vacated by operation of law; and 

 WHEREAS, the Laws of 1889, Chapter 19, Section 32, provide that any county road which 
remains unopened for five years after authority is granted for opening the same is vacated by 
operation of law at that time; and 

 WHEREAS, the area which is the subject of this request was annexed to the City of 
Kirkland, with the relevant right-of-way having been unopened; and 

 WHEREAS, in this context it is in the public interest to resolve this matter by agreement, 

 Now, therefore, be it resolved by the City Council of the City of Kirkland as follows: 

 Section 1. As requested by property owner Michael C. Gruber, the City Council of the City 
of Kirkland hereby recognizes that the following described right of way has been vacated by 
operation of law and relinquishes all interest it may have, if any, in the portion of right-of-way 
described as follows: 

A portion of unopened alley being identified as the northeasterly 8 feet of unopened alley abutting 
the southwesterly boundary of Lots 6 and 7, Block 45, BLEWETT’S 1ST ADDITION TO KIRKLAND, 
according to the plat thereof recorded in Volume 6 of Plats, page 82, records of King County, 
Washington.

 Section 2.  This resolution does not affect any third party rights in the property, if any.   

 Passed by majority vote of the Kirkland City Council in open meeting this ____ day of 
_________, 2006. 

 Signed in authentication thereof this ____ day of __________, 2006. 

   __________________________________________ 
    MAYOR 

Attest:
_____________________________________
City Clerk 

Council Meeting:  05/02/2006
Agenda:  Other Business

Item #:  8. i. (4).



CITY OF KIRKLAND 
Department of Public Works
123 Fifth Avenue, Kirkland, WA  98033  425.587.3800 
www.ci.kirkland.wa.us

MEMORANDUM 

To: David Ramsay, City Manager  

From: Elaine Borjeson, Solid Waste Coordinator 
Daryl Grigsby, Public Works Director 

Date: April 20, 2006 

Subject: RESOLUTION TO RELINQUISH THE CITY’S INTEREST IN A PORTION OF UNOPENED 
RIGHT OF WAY 

RECOMMENDATION:

It is recommended that the City Council adopt the enclosed Resolution, relinquishing interest in the south 8 
feet of the unopened alley abutting the north boundary of Lots 26, 27, 28 and the west 10 feet of Lot 29, 
Block 21, Lake Avenue Addition to Kirkland, according to the plat thereof recorded in Volume 6 of Plats, 
page 86, records of King County, Washington TOGETHER WITH Lot “J” of the Supplementary Plat of the 
Central Addition to Kirkland, according to the plat thereof recorded in Volume 6 of Plats, page 85, records 
of King County, Washington. 

BACKGROUND DISCUSSION:

The unopened alley abutting the property of 604 12th Avenue was originally platted and dedicated in 1890 
as the Lake Avenue Addition to Kirkland and the Supplementary Plat of the Central Addition to Kirkland. 
The Five Year Non-User Statute provides that any street or right-of-way platted, dedicated or deeded prior to 
March 12, 1904, which was outside City jurisdiction when dedicated and which remains unopened or 
unimproved for five continuous years is then vacated.  

Richard D. Erwin, the owner of the property abutting this right-of-way, submitted information to the City 
claiming the right-of-way was subject to the Five Year Non-User Statute (Vacation by Operation of Law), 
Laws of 1889, Chapter 19, Section 32.  After reviewing this information, the City Attorney believes the 
approval of the enclosed Resolution is permissible. 

Attachments: Resolution 
Vicinity Map 
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RESOLUTION R-4574

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND RELINQUISHING ANY INTEREST THE 
CITY MAY HAVE IN AN UNOPENED ALLEY AS DESCRIBED HEREIN AND REQUESTED BY PROPERTY 
OWNER RICHARD D. ERWIN. 

 WHEREAS, the City has received a request to recognize that any rights to the land originally 
dedicated in 1890 as right-of-way abutting a portion of the Lake Avenue Addition to Kirkland and the 
Supplementary Plat of the Central Addition to Kirkland have been vacated by operation of law; and 

 WHEREAS, the Laws of 1889, Chapter 19, Section 32, provide that any county road which remains 
unopened for five years after authority is granted for opening the same is vacated by operation of law at that 
time; and 

 WHEREAS, the area which is the subject of this request was annexed to the City of Kirkland, with 
the relevant right-of-way having been unopened; and 

 WHEREAS, in this context it is in the public interest to resolve this matter by agreement, 

 Now, therefore, be it resolved by the City Council of the City of Kirkland as follows: 

 Section 1. As requested by property owner Richard D. Erwin, the City Council of the City of 
Kirkland hereby recognizes that the following described right of way has been vacated by operation of law 
and relinquishes all interest it may have, if any, in the portion of right-of-way described as follows: 

A portion of unopened alley being identified as the south 8 feet of unopened alley abutting the north 
boundary of Lots 26, 27, 28 and the west 10 feet of Lot 29, Block 21, LAKE AVENUE ADDITION TO 
KIRKLAND, according to the plat thereof recorded in Volume 6 of Plats, page 86, records of King County, 
Washington TOGETHER WITH Lot “J” of the SUPPLEMENTARY PLAT OF THE CENTRAL ADDITION TO 
KIRKLAND, according to the plat thereof recorded in Volume 6 of Plats, page 85, records of King County, 
Washington.

 Section 2.  This resolution does not affect any third party rights in the property, if any.

 Passed by majority vote of the Kirkland City Council in open meeting this ____ day of 
_________, 2006. 

 Signed in authentication thereof this ____ day of __________, 2006. 

   __________________________________________ 
    MAYOR 

Attest:
_____________________________________
City Clerk 

Council Meeting:  05/02/2006
Agenda:  Other Business

Item #:  8. i. (5).



CITY OF KIRKLAND 
City Manager's Office
123 Fifth Avenue, Kirkland, WA  98033  425.587.3001 
www.ci.kirkland.wa.us

MEMORANDUM 

To: Dave Ramsay, City Manager 

From: Ellen Miller-Wolfe, Economic Development Manager 

Date: April 21, 2006 

Subject: enterpriseSeattle

RECOMMENDATION:

In the past, the City of Kirkland has contributed $2,500 annually to enterpriseSeattle. As part of 
the Campaign to Compete, the organization is requesting that jurisdictions double their 
contributions. The recommendation from the City Council’s Economic Development Committee 
is that the City of Kirkland double its contribution for a total of $5,000. Funding is available in 
the Economic Development budget.  The Committee also recommends that enterpriseSeattle link 
with NWProperty.net and maintain current information about Kirkland on their website, which is 
the most frequented economic development site in the region. Also, we have asked 
enterpriseSeattle to make sure we are informed of prospects that might be of interest to our city.  

BACKGROUND DISCUSSION:

enterpriseSeattle is a nonprofit organization devoted to recruitment and retention of businesses to 
King County. Formerly called the Economic Development Council of Seattle/King County, the 
organization recently changed its name to reflect the major brand name for this region.  

The majority of King County cities are involved in enterpriseSeattle, although its alignment is 
more toward business interests and maintaining a supportive business climate. Its current Chair, 
David Allen heads a family-owned construction firm, McKinstry. Recently, Council Member 
Sternoff, has been appointed to the Board, filling one of several seats set aside for Suburban 
Cities Association members.  

enterpriseSeattle has added professional staff under the guidance of the new President and CEO, 
John Powers, a former mayor of Spokane. Their main thrust is client-based business retention 
services, although they also are involved in recruitment of companies from outside of the region, 
and have good communication networks with site selection firms and others who might facilitate 
bringing major businesses with knowledge-based workforces to this region. The organization has 
embarked on an effort to raise 10 million for its operating costs (Campaign to Compete), to 
provide more service to its clients. 

Council Meeting:  05/02/2006
Agenda:  Unfinished Business

Item #:   10. a. 
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enterpriseSeattle has a major role in economic development policy-making for the region. They 
are represented on the Economic Development District, now under the auspices of the Puget 
Sound Regional Council, are a key support for grant proposals to CTED and other State 
departments, and are collocated with other regional economic players including the Trade 
Development Alliance and the Seattle Chamber of Commerce.   

Attachment  



Executive Summary - 1 

November 1, 2005 

Through client based economic development case work in 

King County, enterpriseSeattle, working with its local 

partners will: 

   Create, retain, expand, and recruit 35,000 jobs

   Add new wages and benefits totaling $1.39 Billion

   Attract $1.5 Billion in new private capital investment

   Accelerate projected tax base growth by 2.5%



Executive Summary - 2 

2006-2010 JOB CREATION ACTION PLAN
Business Retention/Expansion Case Management: $5,000,000

Expand by 500% the business client outreach program for each of the five economic 
clusters prioritized in Prosperity Partnership: Information Technology, Aerospace, Life 
Sciences, International Trade/ Logistics and Clean Technologies with an individual 
industry case manager assigned to each cluster.

Counsel individual existing companies to mitigate local impediments to business retention 
and expansion and to leverage competitive advantages. 

Connect target industry business clients/companies with relationships and resources in 
the region essential to economic growth and prosperity. 

Deploy Commuter Challenge program to deliver customized solutions for individual 
companies to manage workforce transportation issues. 

Provide important target industry information to key community decision-makers. 

Build and maintain a network of economic intelligence within the target industries to 
identify business expansion opportunities in King County. 

Targeted Industry Recruitment/Related Marketing: $3,000,000

Enhance relationships with top consultants/brokers in key markets: NewYork/New Jersey, 
Chicago, Atlanta, San Francisco/San Jose, Los Angeles/San Diego, Boston, and Dallas. 

Maintain a comprehensive industry database to expand prospect identification and 
cultivation program.

Expand lead generation, “deep targeting research” and prospect management capacity on 
identified companies for expanded regular contact.

Host tours for relocation prospects and site decision-makers.

Deploy appropriate marketing collateral materials including web based and multi-media. 

Execute peer-to-peer selling strategies for regional stakeholders. 



Executive Summary - 3 

Resource and Research Development: $750,000
Provide customized, real-time, market driven information to prospects and 
enterpriseSeattle investors.

Upgrade organizational analytical and presentation tools to ensure state-of -the -art, 
user-friendly formats. 

Job Creation Advocacy/ Public Policy Support: $375,000
Maintain strong working relationships with national, state regional and local public 
officials and provide key data to policymakers deliberating critical economic issues.

Proactively educate local government agencies on ways to enhance a business-friendly 
environment in King County and its thirty-nine cities and champion deployment of business 
retention, expansion and recruitment services for minority-owned business clients.

Communications and Image Enhancement: $350,000
Design and execute a public communications campaign strategy that promotes King 
County and its thirty-nine cities both nationally and internationally. 

Implement a communications strategy that positions enterpriseSeattle to effectively 
interface with the regional business community and expand its case portfolio. 

Regional Collaboration: $300,000
Promote and advance regional economic development collaboration throughout the
Puget Sound region and guide King County communities participation in Prosperity 
Partnership fostering co-opetition with the region.

Initiate an Economic Co-opetition Compact to guide a coordinated and collaborative 
economic development approach throughout King County and the region among local 
government, public agencies, economic development organizations and chambers of 
commerce.

Collaborate with regional EDC partners to convene an annual site selectors tour of the 
region and a joint regional recruiting trip to a mutual strategic targeted market.

Promote and advance regional economic development collaboration throughout the Puget 
Sound region through monthly meetings of the regional EDC Presidents and an annual 
joint meeting of the regional EDC Executive Committees.

Implement joint national educational-promotional campaign touting the diversity and 
unique strengths of the region.

Investor Education and Engagement:  $225,000
Ensure that enterpriseSeattle investors receive pertinent and timely information on key 
community issues and emerging economic opportunities.

Implement an organizational structure to ensure proper investor oversight of all 
organizational activities.

Provide a program of meaningful participation for enterpriseSeattle investors to 
strategically assist industry case managers to identify and serve business clients.



Executive Summary - 4 

Five Year Action Plan Budget Summary

Business Retention/Expansion Case Management    $5,000,000     
Targeted Industry Recruitment Projects/Related Marketing  $3,000,000 
Resource and Research Development    $   750,000 
Job Creation Advocacy /Public Policy Support   $   375,000 
Communications and Image Enhancement    $   350,000 
Regional Collaboration      $   300,000 
Investor Education and Engagement       $   225,000
         $10,000,000 

Action Plan Inputs Action Plan Inputs

Annually Five Year Total ('06-'10)

200 leads identified/pursued   1000 leads identified/pursued
6 media placements nationally    30 national media placements 
5 target industry trade shows attended   25 trade shows attended 
20 visits to companies outside of King County   100 outside company visits 
12 Meetings with national site consultants/top brokers   60 meetings with national site selectors 
1 major site selection event in region   5 major regional site selection events 
200 research requests fulfilled each year   1000 research requests completed 
50 local business visits for each target industry   1250 strategic cluster client visits 

Through client based economic development case work in 

King County, enterpriseSeattle aims to:

  Create, retain, expand and recruit 35,000 jobs

   Add new wages and benefits totaling $1.39 Billion

  Attract $1.5 Billion in private capital investment   

  Accelerate projected tax base growth by 2.5%



 

CITY OF KIRKLAND 
Department of Finance & Administration 
123 Fifth Avenue, Kirkland, WA  98033  425.587.3100 
www.ci.kirkland.wa.us 

 
 

MEMORANDUM 
 
To: David Ramsay, City Manager 
 
From: Michael Olson, Acting Director of Finance & Administration 
 Sri Krishnan, Sr. Financial Analyst 
 
Date: April 20, 2006 
 
Subject: 2005 Annual Road and Park Impact Fees Report 
 
 
RECOMMENDATION:   
Council accept the 2005 annual road and park impact fee report. 
 
 
BACKGROUND DISCUSSION:   
The City began collecting impact fees for roads in June 1999 and for parks in August 1999.  Although impact fees are not 
required to be tracked and applied to projects by zones per the ordinances, impact fees are being tracked by zones for 
administrative purposes (see Attachment C for map).  Tracking the collection and subsequent allocation of impact fees helps 
to analyze what area(s) of the City development is occurring in and how funding of future capacity projects is related to the 
amount of development. 
 
For 2005, $967,570 in road impact fees and $175,810 in park impact fees were collected.  Attachment A summarizes by 
zone all impact fees that were collected during 2005.  There were two road projects in the 2005 CIP scheduled to be funded 
with road impact fees.  The NE 124th Street/124th Avenue NE Intersection Improvements project (CTR0070) received 
$329,600 in road impact fee funding.  The second project was the NE 128th Street/I-405 Overpass project (CST0069), which 
received $267,800.  Both projects are in the Northeast zone.  The 2005 Parks CIP identified one project, the South Rose Hill 
(north) Neighborhood Park Development project (CPK0091) in the East zone, to receive $40,000 in parks impact fee funding.   
 
In 2005, the Southwest zone had the greatest amount of development activity that was subject to park impact fees with the 
East and Northwest zones contributing the remainder.  Multi-family/non-residential development in the Southwest region 
contributed over half the total parks-related impact fees collected in 2005.  Single family development within the Northwest 
and East zones was largely responsible for the park impact fees collected from these zones. 

 
In 2005, the Northeast zone had the greatest amount of activity that was subject to road impact fees.  Multi-family/non-
residential development was largely responsible for the road impact fees collected from all the zones except the Northwest 
zone where single family development contributed slightly more. 
 
Attachment B is a cumulative report showing total road and park impact fees collected per zone since their inception.  The 
Northeast zone increased the amount of road impact fees collected because of the continued expansion at Evergreen Hospital 
and a nearby medical office building.  The ongoing development at Juanita Village (multi-family residential) was largely 
responsible for the road and parks impact fees collected in the Northwest zone.  The East and Southwest zones include 
several large multi-family developments that have contributed to the amount collected in those areas. 
 
The 2005 year-end balances in road and park impact fees were $2,144,254 and $547,115 respectively.  As part of the 
2006-2011 CIP process, a majority of these balances were allocated to eligible road and park capacity projects needing 
additional funding beyond the annual budget amount.  The year-end balance represents fees collected in excess of the 
$600,000 for roads and $40,000 for parks budgeted each year in the CIP.   

Council Meeting:  05/02/2006
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It also represents unspent budgeted collections (for example, 2003 where there were no parks CIP projects identified to be 
funded from park impact fees).  The City’s practice is to allocate impact fee-related revenues to qualifying capital projects in 
the order that they are received (i.e., first-in-first-out).   
 
The following table shows the projects that have utilized impact fees in past years.   
 

Year Project Name Roads Parks 

1999 No CIP projects were budgeted to be funded from impact fees in 1999.   

2000 6th St/Central Way Intersection Improvements $ 100,000  

 NE 68th St/State St Intersection Improvements $   18,000  

 NE 85th St/124th Ave Intersection Improvements $   21,900  

 NE 124th St/100th Ave Intersection Improvements $   17,700  

 NE 132nd St/100th Ave Intersection Improvements $   13,200  

2001 118th Ave NE Roadway Extension $ 300,000  

2002 South Rose Hill Neighborhood Park Acquisition  $   80,000 

2003 NE 124th St/124th Ave Intersection Improvements $   50,000  

2004 NE 128th Street/I-405 Overpass $ 500,000  

 NE 124th St/124th Ave Intersection Improvements $ 100,000  

 Waverly Park Development  $   40,000 

2005 NE 128th Street/I-405 Overpass $ 267,800  

 NE 124th St/124th Ave Intersection Improvements $ 329,600  

 South Rose Hill (north) Neighborhood Park Development  $   40,000 

 Total Allocated through 2005 $ 1,718,200 $ 160,000 
 
It is noteworthy to mention that staff is currently undertaking a study to update the entire impact fee program in 2006.  The 
study was a service package approved by the Council as part of the 2005-2006 biennial budget process. 
 
 
Attachments (3) 
 
 
cc: Ray Steiger, Capital Projects Manager 
 Rob Jammerman, Development Engineering Manager  

Jennifer Schroder, Parks & Community Services Director 
Michael Cogle, Parks Planning & Development Manager 

 Teresa Swan, Senior Planner 
 Sandi Miller, Financial Planning Manager 



City of Kirkland

Attachment A

2005 Impact Fee Report - Summary

Zone Collected
Amount Collected

ParksRoads

East

Multi-Family/Non-Residential $159,907 $11,428

Single Family Residential $36,566 $19,964

$196,473 $31,392Subtotal East

Northeast

Multi-Family/Non-Residential $503,367 $0

$503,367 $0Subtotal Northeast

Northwest

Multi-Family/Non-Residential $25,467 $10,750

Single Family Residential $29,946 $19,584

$55,413 $30,334Subtotal Northwest

Southwest

Multi-Family/Non-Residential $193,963 $100,620

Single Family Residential $18,354 $13,464

$212,317 $114,084Subtotal Southwest

Total Collected - All Zones $967,570 $175,810



City of Kirkland
Attachment A

Road Impact Fee Tracking - 2005 Revenue
Date

Received Payer/ApplicantName
Amount

Received
Case #

(link to P*P)

East - Multi-Family/Non-Residential

3/18/2005 Costco Wholesale, Inc. $15,577 BLD04-01217

5/10/2005 124th, LLC $6,066 BLD04-00130

5/20/2005 Lake Washington School District $7,524 BLD04-01222

6/8/2005 Jumani Liaquat $94 BLD05-00542

6/8/2005 Jumani Liaquat $94 BLD05-00542

8/24/2005 L.M.J. Enterprises $71,313 BLD05-00389

8/25/2005 Steven Caruso $4,286 BLD05-00872

9/7/2005 Essex Property Trust, Inc. $4,688 BLD05-00409

9/7/2005 Essex Property Trust, Inc. $4,688 BLD05-00409

9/7/2005 Essex Property Trust, Inc. $2,344 BLD05-00410

9/7/2005 Essex Property Trust, Inc. $2,344 BLD05-00411

9/30/2005 L.M.J. Enterprises $19,636 BLD05-00561

10/26/2005 Nam & Hannahs, Inc $818 BLD04-00943

11/15/2005 Mia Song $1,756 BLD05-01108

11/22/2005 L.M.J. Enterprises $18,678 BLD05-00678
subtotal: $159,907

East - Single Family Residential

1/28/2005 The Cottage Company $586 BLD04-01415

1/28/2005 The Cottage Company $586 BLD04-01416

1/28/2005 The Cottage Company $586 BLD04-01417

1/28/2005 The Cottage Company $586 BLD04-01418

2/2/2005 Washington Heights Development $966 BLD04-01390

3/4/2005 The Cottage Company $586 BLD04-01414

3/4/2005 The Cottage Company $586 BLD04-01419

3/9/2005 Metcalfe Homes, LLC $966 BLD04-01303

3/15/2005 Abney Revard, Inc. $966 BLD04-01322

3/15/2005 Brookshire Homes, Inc. $966 BLD04-01391

3/22/2005 West Tier Development Corp. $966 BLD04-01426

3/22/2005 West Tier Development Corp. $966 BLD04-01427

4/11/2005 Danielson Grove, LLC $586 BLD05-00137

4/11/2005 Danielson Grove, LLC $586 BLD05-00138

4/15/2005 Steve Rice $966 BLD05-00262

4/25/2005 Steve Rice $966 BLD05-00352



Date
Received Payer/ApplicantName

Amount
Received

Case #
(link to P*P)

5/13/2005 NGC, LLC $966 BLD04-00707

5/25/2005 Brookshire Homes, Inc. $966 BLD05-00392

5/26/2005 Steve Rice $966 BLD05-00351

5/31/2005 Continental Divide, LLC $966 BLD05-00077

5/31/2005 Continental Divide, LLC $966 BLD05-00078

5/31/2005 Continental Divide, LLC $966 BLD05-00079

5/31/2005 Continental Divide, LLC $966 BLD05-00080

5/31/2005 Continental Divide, LLC $966 BLD05-00081

6/3/2005 Abney Revard, Inc. $966 BLD05-00349

6/10/2005 Tim Talbott $966 BLD05-00393

6/13/2005 Steve Rice $966 BLD05-00555

6/27/2005 Steve Rice $966 BLD05-00588

7/20/2005 A-1 Construction, Inc. $966 BLD05-00651

8/2/2005 Mark Isaacs $966 BLD05-00586

8/8/2005 Jim Yagelowich ($966) BLD02-00421

8/29/2005 Artemis Homes, LLC $966 BLD05-00869

9/8/2005 Parkmont Properties $966 BLD05-00663

9/8/2005 Parkmont Properties $966 BLD05-00664

9/20/2005 Sun Star, LLC $966 BLD05-00845

9/21/2005 Heiser Homes $966 BLD05-00680

10/25/2005 Robert Nelson $966 BLD05-01022

10/26/2005 John Lateste $966 BLD05-01076

12/9/2005 West Tier Development Corp. $966 BLD05-01264

12/15/2005 Heiser Homes $966 BLD05-01310

12/16/2005 West Tier Development Corp. $966 BLD05-01266

12/20/2005 Heiser Homes $966 BLD05-01330

12/22/2005 Mike Renwick $966 BLD05-01249
subtotal: $36,566

Northeast - Multi-Family/Non-Residential

4/29/2005 Evergreen Hospital Medical Center $190,794 BLD04-00188

5/2/2005 Totem Lake West Associates $3,257 BLD05-00376

5/31/2005 Touchstone Corp. $94,928 BLD03-01280

6/21/2005 SNG Associates, LLC $209,045 BLD04-00649

10/7/2005 Evergreen Medical Dental Partners $565 BLD05-00975

12/16/2005 PAC Companies $4,778 BLD05-00835
subtotal: $503,367

Northwest - Multi-Family/Non-Residential



Date
Received Payer/ApplicantName

Amount
Received

Case #
(link to P*P)

3/14/2005 7th Avenue Investors, LLC $3,806 BLD05-00044

3/14/2005 7th Avenue Investors, LLC $2,362 BLD05-00045

4/18/2005 Jeong Hwangpo $98 BLD05-00315

7/22/2005 Robert Dickerson $598 BLD05-00599

8/29/2005 617 Market Street, LLC $14,650 BLD05-00139

8/29/2005 617 Market Street, LLC $3,952 BLD05-00139
subtotal: $25,467

Northwest - Single Family Residential

1/6/2005 Opal Court, LLC $966 BLD04-01348

1/11/2005 Sinclair Thimgan Homes, Inc. $966 BLD04-01160

1/12/2005 Continental Divide, LLC $966 BLD04-01293

1/13/2005 Continental Divide, LLC $966 BLD04-01294

2/17/2005 MJS Development Group, LLC $966 BLD04-01405

2/25/2005 Camwest Development, Inc. $966 BLD04-01281

3/9/2005 Opal Court, LLC $966 BLD05-00159

3/11/2005 MJS Development Group, LLC $966 BLD04-01406

3/21/2005 Niad Builders $966 BLD05-00026

3/22/2005 Paul Duren $966 BLD04-01252

3/22/2005 Sal Cohen $966 BLD04-01377

3/24/2005 Continental Divide, LLC $966 BLD04-00720

4/1/2005 Lux Homes, LLC $966 BLD04-01423

4/4/2005 Richard Anderson $966 BLD04-01244

4/14/2005 Richard Sutton & Elaine Sutton $966 BLD05-00135

5/12/2005 Heiser Building Corp. $966 BLD05-00144

6/1/2005 Opal Court, LLC $966 BLD05-00453

6/7/2005 Fred Repass & Kathy Repass $966 BLD04-00606

6/15/2005 Erik Mott & Jennifer McIntyre $966 BLD04-00708

7/19/2005 Lyubim Fedorov $966 BLD05-00037

7/27/2005 Krueger Homes, Inc. $966 BLD05-00545

8/2/2005 Krueger Homes, Inc. $966 BLD05-00546

8/5/2005 Camwest Development, Inc. $966 BLD05-00719

8/16/2005 J. D. Bergevin Homes, Inc. $966 BLD05-00438

8/26/2005 Paul Duren $966 BLD05-00782

8/29/2005 Rex Construction Corp. $966 BLD05-00828

9/19/2005 Nordic Ridge, LLC $966 BLD05-00656

10/6/2005 James Olson $966 BLD05-00794

10/17/2005 Bristol Court, LLC $966 BLD05-00995

10/17/2005 Paul Duren $966 BLD05-01035



Date
Received Payer/ApplicantName

Amount
Received

Case #
(link to P*P)

12/19/2005 Carlos Ferreira $966 BLD05-00895
subtotal: $29,946

Southwest - Multi-Family/Non-Residential

1/26/2005 Petter Properties, LLC $5,207 BLD05-00003

1/28/2005 75 State Street, LLC $40,479 BLD04-00683

2/16/2005 Kirkland Commerce Center $500 BLD02-00052

3/9/2005 Camwest Development, Inc. ($1,172) BLD04-00471

3/9/2005 Camwest Development, Inc. $1,758 BLD04-00471

4/20/2005 Wayne Smith $1,754 BLD05-00282

4/28/2005 Quadrant $71,297 BLD05-00199

5/25/2005 Heidi Kirby ($10,847) BLD02-00828

5/25/2005 Rosen Properties $10,591 BLD05-00324

6/21/2005 TCR Pacific Northwest VI, Inc. $58,049 BLD04-01069

6/22/2005 Lake Washington School District $4,560 BLD05-00455

10/31/2005 Kirkland Townhomes 2005, LLC $2,344 BLD05-00156

11/3/2005 Pratt Properties, LLC $9,444 BLD05-01200
subtotal: $193,963

Southwest - Single Family Residential

1/7/2005 Atec Development Co. $966 BLD04-00920

1/27/2005 Sanvar, LLC $966 BLD04-00854

2/1/2005 Stephen Cox & Lisa Cox $966 BLD04-01112

2/16/2005 Ken Nelson $966 BLD04-01387

4/27/2005 Norris Homes, Inc. $966 BLD04-01221

5/11/2005 Sloanne Square, LLC $966 BLD05-00277

6/2/2005 Bayridge Development, LLC $966 BLD05-00399

6/27/2005 Robert Bioren & Rita Bioren $966 BLD04-00702

7/13/2005 Paul Hanson & Jeannine Hanson ($966) BLD02-00420

7/19/2005 Kirkland Builder's Group, LLC $966 BLD05-00565

7/22/2005 Faiz Kass-Elias & Laila Kass-Elias $966 BLD05-00449

7/25/2005 Robert Cosbey $966 BLD05-00624

8/8/2005 Sloanne Square, LLC $966 BLD05-00766

8/17/2005 Patrick McJunkin $966 BLD05-00604

8/24/2005 Norris Homes, Inc. $966 BLD04-01411

8/25/2005 Kirkland Builder's Group, LLC $966 BLD05-00705

9/16/2005 Jerry Willman & Susan Hawkins $966 BLD05-00778

10/13/2005 John Lux $966 BLD05-00596

10/24/2005 P Vyzis, LLC $966 BLD05-00790



Date
Received Payer/ApplicantName

Amount
Received

Case #
(link to P*P)

12/5/2005 JKS Development $966 BLD05-01130

12/12/2005 Sun Star, LLC $966 BLD05-01221
subtotal: $18,354

$967,570Total Road Impact Fees:



City of Kirkland
Attachment A

Park Impact Fee Tracking - 2005 Revenue
Date

Received Payer/ApplicantName
Amount

Received
Case #

(link to P*P)

East - Multi-Family/Non-Residential

5/10/2005 124th, LLC $4,548 BLD04-00130

9/7/2005 Essex Property Trust, Inc. $3,440 BLD05-00409

9/7/2005 Essex Property Trust, Inc. $1,720 BLD05-00410

9/7/2005 Essex Property Trust, Inc. $1,720 BLD05-00411
subtotal: $11,428

East - Single Family Residential

1/28/2005 The Cottage Company $430 BLD04-01415

1/28/2005 The Cottage Company $430 BLD04-01416

1/28/2005 The Cottage Company $430 BLD04-01417

1/28/2005 The Cottage Company $430 BLD04-01418

2/2/2005 Washington Heights Development $612 BLD04-01390

3/4/2005 The Cottage Company $430 BLD04-01414

3/4/2005 The Cottage Company $430 BLD04-01419

3/9/2005 Metcalfe Homes, LLC $612 BLD04-01303

3/15/2005 Abney Revard, Inc. $612 BLD04-01322

3/15/2005 Brookshire Homes, Inc. $612 BLD04-01391

4/11/2005 Danielson Grove, LLC $430 BLD05-00137

4/11/2005 Danielson Grove, LLC $430 BLD05-00138

4/15/2005 Steve Rice $612 BLD05-00262

4/25/2005 Steve Rice $612 BLD05-00352

5/13/2005 NGC, LLC $612 BLD04-00707

5/25/2005 Brookshire Homes, Inc. $612 BLD05-00392

5/26/2005 Steve Rice $612 BLD05-00351

5/31/2005 Continental Divide, LLC $612 BLD05-00077

5/31/2005 Continental Divide, LLC $612 BLD05-00078

5/31/2005 Continental Divide, LLC $612 BLD05-00079

5/31/2005 Continental Divide, LLC $612 BLD05-00080

5/31/2005 Continental Divide, LLC $612 BLD05-00081

6/10/2005 Tim Talbott $612 BLD05-00393

6/27/2005 Steve Rice $612 BLD05-00588

7/20/2005 A-1 Construction, Inc. $612 BLD05-00651

7/25/2005 West Tier Develoment Corp. $612 BLD05-00615

8/2/2005 Mark Isaacs $612 BLD05-00586



Date
Received Payer/ApplicantName

Amount
Received

Case #
(link to P*P)

8/29/2005 Artemis Homes, LLC $612 BLD05-00869

9/8/2005 Parkmont Properties $612 BLD05-00663

9/8/2005 Parkmont Properties $612 BLD05-00664

10/26/2005 John Lateste $612 BLD05-01076

12/15/2005 Heiser Homes $612 BLD05-01310

12/16/2005 West Tier Development Corp. $612 BLD05-01266

12/20/2005 Heiser Homes $612 BLD05-01330

12/22/2005 Mike Renwick $612 BLD05-01249
subtotal: $19,964

Northwest - Multi-Family/Non-Residential

8/29/2005 617 Market Street, LLC $10,750 BLD05-00139
subtotal: $10,750

Northwest - Single Family Residential

1/6/2005 Opal Court, LLC $612 BLD04-01348

1/11/2005 Sinclair Thimgan Homes, Inc. $612 BLD04-01161

1/12/2005 Continental Divide, LLC $612 BLD04-01293

1/13/2005 Continental Divide, LLC $612 BLD04-01294

2/17/2005 MJS Development Group, LLC $612 BLD04-01405

3/9/2005 Opal Court, LLC $612 BLD05-00159

3/11/2005 MJS Development Group, LLC $612 BLD04-01406

3/21/2005 Niad Builders $612 BLD05-00026

3/22/2005 Paul Duren $612 BLD04-01251

3/22/2005 Paul Duren $612 BLD04-01252

3/22/2005 Sal Cohen $612 BLD04-01377

3/24/2005 Continental Divide, LLC $612 BLD04-00720

4/1/2005 Lux Homes, LLC $612 BLD04-01423

4/4/2005 Richard Anderson $612 BLD04-01244

4/7/2005 Camwest Development, Inc. $612 BLD05-00125

4/14/2005 Richard Sutton & Elaine Sutton $612 BLD05-00135

5/12/2005 Heiser Building Corp $612 BLD05-00144

6/1/2005 Opal Court, LLC $612 BLD05-00453

6/7/2005 Fred Repass & Kathy Repass $612 BLD04-00606

6/15/2005 Erik Mott & Jennifer McIntyre $612 BLD04-00708

7/19/2005 Lyubim Fedorov $612 BLD05-00037

8/1/2005 GMP Homes, Inc. $612 BLD05-00047

8/2/2005 Krueger Homes, Inc. $612 BLD05-00546

8/5/2005 Camwest Development, Inc. $612 BLD05-00719



Date
Received Payer/ApplicantName

Amount
Received

Case #
(link to P*P)

8/16/2005 JD Bergevin Homes, Inc. $612 BLD05-00438

8/26/2005 Paul Duren $612 BLD05-00782

8/29/2005 Rex Construction Corp. $612 BLD05-00828

9/19/2005 Nordic Ridge, LLC $612 BLD05-00656

10/6/2005 James Olson $612 BLD05-00794

10/17/2005 Bristol Court, LLC $612 BLD05-00995

10/17/2005 Paul Duren $612 BLD05-01035

12/19/2005 Carlos Ferreira $612 BLD05-00895
subtotal: $19,584

Southwest - Multi-Family/Non-Residential

1/28/2005 75 State Street, LLC $47,300 BLD04-00683

3/9/2005 Camwest Development, Inc. $430 BLD04-00471

6/21/2005 TCR Pacific Northwest VI, Inc. $51,170 BLD04-01069

10/31/2005 Kirkland Townhomes 2005, LLC $1,720 BLD05-00156
subtotal: $100,620

Southwest - Single Family Residential

1/27/2005 Sanvar, LLC $612 BLD04-00854

2/1/2005 Stephen Cox & Lisa Cox $612 BLD04-01112

2/16/2005 Ken Nelson $612 BLD04-01387

4/27/2005 Norris Homes, Inc. $612 BLD04-01221

5/11/2005 Sloanne Square, LLC $612 BLD05-00277

6/2/2005 Bayridge Development, LLC $612 BLD05-00399

6/3/2005 Abney Revard, Inc. $612 BLD05-00349

6/27/2005 Robert Bioren & Rita Bioren $612 BLD04-00702

7/13/2005 Paul Hanson & Jeannine Hanson ($612) BLD02-00420

7/19/2005 Kirkland Builder's Group, LLC $612 BLD05-00565

7/22/2005 Faiz Kass-Elias & Laila Kass-Elias $612 BLD05-00449

7/25/2005 Robert Cosbey $612 BLD05-00624

8/8/2005 Sloanne Square, LLC $612 BLD05-00766

8/17/2005 Patrick McJunkin $612 BLD05-00604

8/24/2005 Norris Homes, Inc. $612 BLD04-01411

8/25/2005 Kirkland Builder's Group, LLC $612 BLD05-00705

8/26/2005 Mackenzie Trust $612 BLD05-00776

9/16/2005 Jerry William & Susan Hawkins $612 BLD05-00778

9/20/2005 Sun Star, LLC $612 BLD05-00845

10/13/2005 John Lux $612 BLD05-00596

10/24/2005 P Vyzis, LLC $612 BLD05-00790
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12/5/2005 JKS Development $612 BLD05-01130

12/9/2005 West Tier Develoment Corp. $612 BLD05-01264

12/12/2005 Sun Star, LLC $612 BLD05-01221
subtotal: $13,464

$175,810Total Park Impact Fees:



City of Kirkland
Cummulative Impact Fee Report - Summary

Attachment B

1999-2005

Zone Collected
Amount Collected

ParksRoads

East

Multi-Family/Non-Residential $568,789 $34,390

Single Family Residential $228,786 $145,604

$797,575 $179,994Subtotal East

Northeast

Multi-Family/Non-Residential $1,277,485 $0

Single Family Residential $9,660 $0

$1,287,145 $0Subtotal Northeast

Northwest

Multi-Family/Non-Residential $385,932 $187,830

Single Family Residential $162,818 $93,334

$548,750 $281,164Subtotal Northwest

Southwest

Multi-Family/Non-Residential $709,988 $157,016

Single Family Residential $96,664 $56,422

$806,652 $213,438Subtotal Southwest

Total Collected - All Zones $3,440,122 $674,596
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Figure T-5: Transportation Subareas 
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CITY OF KIRKLAND 
Department of Public Works
123 Fifth Avenue, Kirkland, WA  98033  425.587.3000 
www.ci.kirkland.wa.us

MEMORANDUM 

To: David Ramsay, City Manager 

From: Daryl Grigsby, Public Works Director 
Ray Steiger, P.E., Capital Projects Manager  

Date: April 20, 2006 

Subject: 116TH AVENUE NE (NORTH SECTION) NON-MOTORIZED FACILITIES 
AUTHORIZATION OF ADDITIONAL FUNDS 

RECOMMENDATION:

It is recommended that the City Council authorize the use of $248,000 from surfacewater utility reserves 
and $260,000 from utility reserves to complete the 116th Ave NE non-motorized facilities project.  

BACKGROUND DISCUSSION:

116th Avenue NE is identified as a Priority One pedestrian and bicycle corridor in the City’s non-motorized 
plan, and this project will provide for one portion of a protected route where pedestrians must currently use 
the narrow shoulder along the vehicle travel way.  This project will install sidewalk and bikelane along the 
east side of 116th Avenue NE between NE 60th St and NE 67th St which will complete the east side corridor 
between the NE 60th St/I-405 pedestrian bridge and the Houghton Park and Ride at NE 70th St. (Attachment 
A).  The planned improvements will also include the construction of a concrete gutter, ADA curb ramps, 
crosswalk markings, storm drainage conveyance and treatment, watermain replacement, and landscaping.   

In approximately 1993, the Cities of Kirkland and Bellevue began a process to jointly design and construct 
bike lanes, and in some places, sidewalks, along 116th Ave N.E from NE 70th Street to Bellevue.  Both 
cities began their design efforts around the same time using the same consultant and intended to pursue 
grants and funding so the project could be constructed as one or at least somewhat seamlessly.  Kirkland’s 
element of the corridor was first identified in the 1994 – 1999 CIP as a $664,000 project with the plan 
that it would be completed in 1996 using just City funds. 

During that time, approximately 1995, Federal funding through ISTEA, began to become available for non-
motorized projects.  Both Bellevue and Kirkland applied for funding to assist in the development of their 
respective elements of the project.  Kirkland received $182,000 worth of ISTEA funds in 1996 for design – 
Bellevue applied for and received significantly more funding and had programmed an equally more 
significant amount of their own funding for their element of the project. 

Bellevue developed their elements of the project significantly earlier than Kirkland due to the local funding 
which they provided.  They subsequently applied for additional Federal funding for construction; this they 
also received and proceeded to construction in 1997.  Due to the limited local funding available for 
Kirkland’s element of the project, and with a significant increases in the estimated cost to construct 
Kirkland’s element (due to the proximity of wetlands and a stream, cost estimates were approximately $3M 

Council Meeting:  05/02/2006
Agenda:  Unfinished Business

Item #:   10. c. 



Memorandum to David Ramsay 
April 20, 2006 

in the fall of 1996), external funding was required for Kirkland to proceed. Unfortunately, the grant source 
that Bellevue utilized for their project was no longer available. To be more specific, State grant 
administrators of the Federal funding later noted that there had been an error in the application of the 
criteria, and in retrospect the Bellevue portion of 116th NE should not have been funded from that source. 
Kirkland was left without an external funding source but continued to pursue other grant opportunities for 
the corridor. 

In 2004, after breaking the corridor project into a north half (NE 67th Street to NE 60th Street – this 
project) and a south half (NE 60th Street to Bellevue) based on discussions with various funding agencies, 
Kirkland received a $524,000 federal TEA-21 grant for an update of the design and construction of the 
north half of the project.  

The north half (this project) 

Current funding for this project includes the $524,000 federal funding (TEA-21 grant), $337,800 from City 
REET reserves, and $200,000 of State funding that was recently secured for this project by Senator Luke 
Esser which leads to a total project budget of $1,061,800 (Attachment B).  Since the original grant 
application and CIP estimate, anticipated construction costs associated with the project have dramatically 
increased for two primary reasons: underground utility work (storm water and water), and construction cost 
increases due to market changes.

As has been thoroughly discussed with City Council during previous CIP processes, the adoption of 
stringent surface water standards by the City has lead to an increase in both detention and water quality 
improvements associated with transportation projects.  This was recognized in the most recently adopted 
six-year CIP by the authorization of the annual transfer of approximately $1 million worth of surface water 
funding to transportation projects.  Beginning in 2006, this surface water funding is being applied to 
transportation projects – the 116th Ave non-motorized project did not have this source of funding available 
in the original budget, however it is subject to the current surface water standards.  In looking at the design 
and now construction that will be required for this project, in order to comply with the required standards, 
an approximate $248,000 increase in the project is directly related to surface water enhancements and 
not anticipated in the original project. 

The other impact which is related to the increases in surface water detention and treatment is the proximity 
of the new surface water elements to the existing asbestos cement (AC) waterline.  AC waterlines are prone 
to failure if disturbed.  No failures have occurred in this area, however because of the alignment of the 
waterline along 116th Ave NE, a number of conflicts exist with the proposed surface water system – the 
waterline must be replaced and relocated in advance of the storm drainage improvements.  The design 
and construction of the new waterline within the project limits is estimated to be $260,000 and was not 
anticipated in the original project. 

Finally, due to continued increases in construction costs that we are experiencing (post Hurricane Katrina), 
the overall project estimate has increased since the original grant application.   

With City Council’s authorization of additional funding, final design will be completed.  It is anticipated that 
waterline reconstruction will be performed later this summer/fall.  Upon completion of the waterline 
project, the non-motorized elements including surface water detention and water quality improvements will 
commence in winter of 2007 with final paving/completion late spring 2007. 

Attachments
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ATTACHMENT C

FISCAL NOTE CITY OF KIRKLAND

Date

1,766,520

569,490

Water/Sewer Capital Contingency

Surface Water Capital Contingency 274,490

Description

0

47,000

247,500

2006 Est
End Balance

569,490

Prior Auth.
2005-06 Additions

Prior Auth.
2005-06 Uses

Other Information

Other
Source

End Balance

260,000 1,259,020 1,766,520

0 248,000

Prepared By Sandi Miller, Financial Planning Manager April 24, 2006

Revenue/
Exp

Savings

Fiscal Impact
One-time use of $248,000 of the Surface Water Capital Contingency and $260,000 of the Water/Sewer Capital Contingency.  Both 
contingencies are able to fully fund these requests. 

2006Amount This
Request Target

Source of Request

Description of Request

Daryl Grigsby, Public Works Director

Reserve

Request for additional funding of $248,000 from the Surface Water Capital Contingency and $260,000 from the Water/Sewer Capital Contingency for the 
116th Avenue NE Non-motorized Facilities project.  The scope of the project has increased for several reasons - unanticipated water main relocation, 
significant storm utility detention, and increased construction costs due to high demand on market resources.

Legality/City Policy Basis

Surface Water Capital Contingency:  2005-2006 Prior Authorized Uses includes $47,000 for the NE 47th Place Surface Water Outfall 
project.
Water/Sewer Capital Contingency:  2005-2006 Prior Authorized Uses includes $116,000 for the 18th Avenue Watermain Replacement 
project, $111,500 for the 2005 Water System Improvements, and $20,000 for a watermain replacement coinciding the 2004 Streambank
Stabilization project.

Recommended Funding Source(s)
Revised 2006
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CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA 98033   425.587-3225 
www.ci.kirkland.wa.us

MEMORANDUM 

To: David Ramsay, City Manager                                  QUASI-JUDICIAL

From: Eric Shields, Planning Director 
 Tony Leavitt, Planner 

Date: April 20, 2006 

Subject: ROSINSKI REASONABLE USE APPLICATION, ZON05-00016 

RECOMMENDATION

Consider the reasonable use application and direct staff to return to the May 16, 2006, Council 
meeting with a resolution to: 

a. Grant the application as recommended by the Hearing Examiner; or  
b. Modify and grant the application; or  
c. Deny the application. 

In the alternative, direct the application be considered at a reopening of the hearing before the 
Hearing Examiner and specify the issues to be considered at the hearing. 

The City Council may, by a vote of at least five members, suspend the Council rule of procedure 
which provides that the Council consider a Process IIB application at one meeting and vote on the 
matter at the next.. A resolution reflecting the recommendation of the Hearing Examiner is 
enclosed.

RULES FOR CITY COUNCIL CONSIDERATION

The City Council shall consider the reasonable use application based on the record before the 
Hearing Examiner and the recommendation of the Hearing Examiner. Process IIB does not provide 
for testimony and oral arguments. However, the City Council in its discretion may ask questions of 
the applicant and the staff regarding facts in the record, and may request oral argument on legal 
issues.

Council Meeting:  05/02/2006
Agenda:  Unfinished Business

Item #:  *  10.d.
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BACKGROUND DISCUSSION

The application is a request for approval of a reasonable use permit to allow construction of one 
single-family residence on the subject property. The subject property is adjacent to Forbes Lake 
and contains a Type I Wetland and associated buffer on a majority of the property. The original 
proposal would have impacted approximately 3,600 square feet of the wetland buffer. 

The Hearing Examiner conducted a public hearing for the proposed project on September 1, 2004 
(see Enclosure 2). At the conclusion of the public hearing, Staff requested that Hearing Examiner 
give staff additional time to draft a response memo to information submitted by the applicant at 
the hearing. The Hearing Examiner granted this request and gave staff two weeks to draft a 
response. The Hearing Examiner also gave the applicant an additional two weeks to submit a 
response to staff’s memo. The Hearing Examiner set September 29th as the response deadline and 
the close of hearing date. 

Based on the record established at the hearing and the testimony by parties at the hearing, the 
Hearing Examiner recommended denial of the application on October19th (see Enclosure 1). The 
applicant filed a challenge to the Hearing Examiner’s Recommendation on October 28th (see 
Enclosure 3). 

The Hearing Examiner Recommendation was reviewed by the City Council at their December 13th 
Meeting. The City Council made a motion to remand this matter back to the Hearing Examiner with 
directions to reopen the hearing and provide answers to certain questions and additional analyses 
related to those questions. 

The Hearing Examiner was directed to address and answer the following questions and then 
reconsider his prior recommendation based on his answers to those questions (see Enclosure 4). 
The questions/issues to be addressed and answered by the Hearing Examiner were: 

Is it necessary to meet all five criteria in order to be granted a reasonable use exception? 

Does the hearing examiner place different emphasis or weight on the first three criteria as 
opposed to the second two? 

Is the failure to satisfy any single criteria sufficient to deny a reasonable use application or 
was it because one of the criteria in the second set was not met that the application was 
denied?

Is Mr. Rosinski’s subjective claim of lack of knowledge of the city’s buffer requirements at 
the time of his acquisition of the property relevant to satisfying the second element of the 
second set of criteria?  In other words, does it matter whether or not the applicant knew of 
the regulations at the time of the purchase or acquisition in order to satisfy this element of 
the zoning code? 
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The Hearing Examiner responded to the Council’s questions via a memo to staff (See Enclosure 5). 
The Hearing Examiner concluded that the answer to all four questions was no. The Hearing 
Examiner stated that he did not believe it to be necessary to reopen the hearing to address the 
questions.

The Hearing Examiner found that Conclusions B.2.b(2) and (3) in his report (see Enclosure 1) 
should be deleted and that his recommendation was erroneous. His recommendation was 
changed to read as follows: Based upon the foregoing findings of facts and conclusions, approval 
of this application is recommended, subject to the conditions set forth in Exhibit A, Attachment 3. 

A notice letter with the Hearing Examiner’s New Recommendation was sent to all Parties of Record 
on January 5th with information on challenging the recommendation. The Challenge Period ended 
on January 12th with no challenges filed. 

The Hearing Examiner Recommendation was reviewed by the City Council at the February 7th City 
Council Meeting. A motion was approved by the City Council to remand the issue to the Hearing 
Examiner with directions to reopen the hearing, take additional evidence, and consider the 
following questions: 

Referring to KZC 90.140(2), is there an on site alternative to the proposal that is feasible 
and reasonable considering possible changes in site layout, reductions in density and 
similar factors?   By way of example and not limitation, is there an alternative structure or 
location for any structure on the site that would be feasible and reasonable? 

Determine the least sized structure, in terms of square footage and impervious surface 
area, necessary to meet reasonable use requirements under current law. 

The Hearing Examiner conducted a reopening of the public hearing on March 16th (see Enclosure 
6). Prior to the hearing, the applicant submitted a revised site plan that was reviewed by Staff and 
the City’s Wetland Consultant, The Watershed Company (see Enclosure 7, Attachment 4a). The 
revised site plan calls for a new configuration of the residence, reduced gross floor area, reduced 
lot coverage, reduced impact to the wetland buffer, reduction of the required front setback from 20 
feet to 11.5 feet to lessen wetland buffer impacts, and use of pervious concrete for all paved 
surfaces. Additionally the applicant submitted examples of other reasonable use applications that 
have been approved by neighboring jurisdictions (see Enclosure 7, Attachment 5). 

Based on the previously established record, the record established at the reopening of the public 
hearing, and the testimony by parties at the March 16th Hearing the Hearing Examiner drafted a 
Response to Remand Memo (see Enclosure 8). The Hearing Examiner concludes the following in 
her memo: 

There are on-site alternatives to the original proposal that are feasible and 
reasonable. The on-site alternative proposed by the Applicant is certainly feasible, 
and it has some advantages over the original proposal. But there is no evidence 
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that the proposed alternative is the smallest structure, in terms of gross floor area 
and impervious surface area, that could be built on the property and still 
constitute a reasonable use of it. After reviewing the limited amount of information 
available to this Examiner in light of the takings and substantive due process tests 
gleaned from state case law, the Examiner sees no clear constitutional 
impediment to the City’s requiring something smaller on this property.  However, 
a full assessment and final determination of that issue is properly left to the City 
Council and City Attorney. 

On March 30th, the applicant submitted a challenge to the Hearing’s Examiners Response 
to Remand Memo (see Enclosure 9). 

Additional materials pertaining to this application are available in the official file in the Planning 
Department.

ENCLOSURES

1. Hearing Examiner October 19th Recommendation and Exhibits 
2. Hearing Examiner Meeting Minutes (September 1, 2005) 
3. Applicant’s Challenge (October 28, 2005) 
4. Hearing Examiner Reconsideration Memo from Staff (December 20, 2005) 
5. Hearing Examiner Reconsideration Memo Response (December 28, 2005) 
6. Hearing Examiner Meeting Minutes (March 16, 2006) 
7. Hearing Examiner Remand Memo from Staff (March 9, 2006) 
8. Hearing Examiner’s Response to Remand (March , 2006) 
9. Applicant’s Challenge (March 30, 2006) 



CITY OF KIRKLAND 
HEARING EXAMINER FINDINGS, 

CONCLUSIONS, AND RECOMMENDATION 

APPLICANT: Charles Rosinski 

FILE NO. ZONO5-00016 

LOCATION: 95xx Slater Avenue NE (see Exhibit A, Attachment 1) 

APPLICATION: Request for approval of a reasonable use permit to allow construction of 
one single-fdy residence within a wetland buffer (see -bit A, 
Attachment 2). The proposed single-family residence is approximat~ly 
3,045 square feet in size and would impact approximately 1,800 square 
feet of a Type I wetland buffer. 

REVIEW PROCESS: Process IIB, Hearing Examiner conducts public hearing and makes 
recommendation; City Council makes final decision. 

SUMMARY OF KEY ISSUES: Compliance with Reasonable Use and General Zoning Code 
Decisional Criteria (see Exhibit A, Section 1I.E). 

SXJMMARY OF RECOMMENDATIONS: 

Department of Planning and Community Development: Deny 

Hearing Examiner: Deny 

PUBLIC HEARING: 

After reviewing the official file, whch included the Department of Planning and Community 
Development Advisory Report and after visiting the site, the Hearing Examiner conducted a 
public hearing on the application. The hearing on the Rosinski application was opened at 7:00 
p.m., September 1,2005, in the Council Chamber, City Hall, 123 Fifth Avenue, Kirkland, 
Washington, and was closed for oral testimony and legal argument at 7:48 p.m. The hearing was 
held open administratively until September 30,2005 to allow the City and the applicant time to 
submit additional written information into the record. Participants at the public hearing and the 
exhibits offered and entered are listed in this report. A verbatim recording of the hearing is 
available in the City Clerk's ofice. The minutes of the hearing and the efibits are available for 
public inspection in the Department of Planning and Community Development. 

ENCLOSURE 1 
t i t ,  L++,,; 
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The following persons spoke at the public hearing: 

From the City: 
Tony Leavitt, Project Planner 
Jeremy McMahon, Planning Supervisor 

Staff submitted the staff advisory report (Ehb i t  A) and gave a Powerpoint presentation (Exhibit 
B). 

From the Applicant: 
Charles Rosinski, Applicant 
Darrell Mitsunaga, Attorney 

Mr. Rosinski reviewed Exhibit C (with attachments). 
Mr. Mitsunaga reviewed Exhibit D. 

From the Community: 
Maxine Keesling 
Gwen Anderson 
Allison Showalter 

Neighboring property owners said they were aware of the wetland regulations and were surprised 
the applicant wasn't. 

FINDINGS, CONCLUSIONS, AND RECOMMENDATION: 

Having considered the .entire record in th s  matter, the Hearing Examiner now makes and enters 
the following: 

FINDINGS AND CONCLUSIONS: 

A. Site Description: 
1. Site Development and Zoning: 

a. Facts: 
(1) Size_: 16,500 square feet (.38 acres) according to King County Records. 

(2) Land Use: The subject property is currently vacant. 

(3) Zoning: The subject property is zoned Planned Area (PLA) 17. The PLA 17 zone 
is considered a Mehum Density Zone, however the size of the property only 
allows for a detached dwellmg use. 

(4) Terrain: The subject property has a gradual (approximately 7 percent) slope from 
the Slater Avenue right-of-way to Forbes Lake. The subject property contains a 
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Type I Wetland and associated buffer that are located on the east side of the 
property. 

(5) Vmetation: The subject property contains 4 significant trees and a variety of 
native and nonnative plants, trees and shrubs. 

b. Conclusions: Size, terrain, and vegetation as it relates to the existing sensitive area are 
constraining factors in the consideration of t h s  application. The existing sensitive 
areas are discussed in Exhibit A, Section II.E and Exhibit E, Attachments 1 & 3. 

2. Neighboring Development and Zoning: 

a. Facts: The subject property is completely surrounded by Medium Density 
Residential Zoning (PLA 17 and RM 3.6). A majority of these surrounding properties 
are developed with single-fdy homes. A couple of the properties contain multi - 
farmly dwelhg units. 

b. Conclusion: Neighboring development and zoning are not constraining factors in the 
consideration of this application. 

B. Correspondence: 

1. Facts: The initial public comment period ran from June 3oh, 2005 until July 22"d, 2005. 
One comment letter was received during this time kame (see &bit A, Attachment 4). 
Below is a summary of the comments in the letter along with staff response: 

Impacts to the Existing Flood Plain 

In the letter the Neighbor is concerned that any development within the flood plain 
will have a negative impact on their property. 

StafResponse: The applicant is not proposing any work within thejloodplain that 
was surveyed by the applicant's surveyor (see Exhibit A, Attachment 2). 

Storm Water Retention 

The neighbor is worried that storm water runoff will impact their property. 

StafResponse: Any development on the subject property is required to comply with 
standards established in the 1998 King County Surface Water Design Manual. 

C. State Environmental Policy Act (SEPA) & Concurrency Review: 

The project is Categorically Exempt fiom SEPA Requirements and as a result is exempt fiom 
Concurrency Review. 
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B. Approval Criteria: 

Zoning Code section 90.140 establishes two sets of criteria for the review of Reasonable Use 
applications. The decision maker must consider both sets of criteria in their determination. 

1. REASONABLE USE 'DETERMINATION CRITERIA 

a. Facts: 

(1) Zoning Code section 90.140 states that the decision maker shall determine 
whether application of Chapter 90 will deny reasonable use of the property, and 
whether the proposed use and activities are a reasonable use of the property. In 
malung these determinations, the decision maker shall consider the following three 
criteria: 

(a) There is no permitted type of land use for the property with less impact on 
the sensitive area and the buffer is feasible and reasonable; and 

(b) No on-site alternative to the proposal is feasible and reasonable, considering 
possible changes in site layout, reductions in density and similar factors; and 

(c) The proposal, as conditioned, will result in minimum feasible alteration of or 
impairment to the functional characteristics of the sensitive areas, and their 
existing contours, vegetation, fish and wildhfe resources, and hydrological 
conditions; and will not cause significant degradation of groundwater or 
surface-water quahty. 

(2) The applicant has submitted a report prepared by Wetland Resources, a qualified 
professional, that proposes a mitigation plan for the proposed reasonable use 
application and describes how the complies with the three decisional criteria above 
(see Exhlbit A, Attachment 5). Additionally, the applicant submitted a letter (Exlubit 
C) that addressed the reasonable use criteria (and reviewed the chronology of h s  
involvement with the subject property. Also, the applicant's attorneys (Duana 
Kolouskova & Darrell Mitsuaga) submitted letters that address the above decisional 
criteria (see Exhibit A, Attachment 6, -bit D, and Exhibit F). 

(3) The watershed Company, the City's wetland consultant, has reviewed the Wetland 
Resources report and concludes the following in their letter (see W b i t  A, 
Attachment .7): 

(a) The applicant is proposing a modest sized home on a highly encumbered lot. A 
modest yard is also proposed, appearing to be just large enough to accommodate 
provide maintenance access on the sides and rear of the proposed residence. 
Overall, the scale of the proposed development is reasonable. 

(b) Wetland Resources is proposing to remove invasive weeds and install native trees 
and shrubs in buffer areas that would remain outside of the home and yard portion 
of the lot. Generally, this is an acceptable approach to mitigate for impacts whle 
still allowing reasonable use of the site. However there are a number of problems 
with the specific details of the proposed mitigation actions includmg: 
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No fence, barrier or signage is proposed to demarcate the yard area from the 
buffer mitigation area. 

No description of how the removal all non-native vegetation in the mitigation 
area will be carried out as stated on the plans. 

The species selection of enhancement plantings is appropriate for this site, but 
planting densities are incorrectly calculated. 

The tree and shrub area should extend farther east to the wetland boundary 
and there is room for more trees along the southern site boundary from the 
edge of the proposed yard all the way to the wetland edge. 

Adjust project, monitoring, and maintenance costs as they are too low or not 
included. 

Soil amendments should be proposed as the soil on the site appears to be 
historic fill, as it is gravelly and compacted. 

Installation of a temporary irrigation system to help fachtate vegetation 
growth. 

A five year maintenance and monitoring schedule is more appropriate for this 
site. 

Establish a schedule for regular maintenance of the mitigation area. 

. Incorporation of woody debris andlor bird nest boxes into the plan would 
increase buffer function with minimum expense 

b. Conclusions: 

Staff, with the assistance of The Watershed Company, concluded the following in 
regards to the proposed application's compliance with the adopted approval criteria: 

(1) The proposed single-fdy use is the least intensive use that is allowed for the 
subject property. There is no other permitted type of land use for the property 
that would have a lesser impact on the wetland and associated buffer. 

(2) Within the amount of wetland and buffer area on the subject property, the 
proposed location of the single-family residence is feasible and reasonable. 

(3) The proposal, as conditioned with the incorporation of the recommendations 
made by The Watershed Company, would result in minimum feasible alteration of 
or impairment to the functional characteristics of the sensitive areas, and their 
existing contours, vegetation, fish and wildlife resources, and hydrological 
condtions; and will not cause significant degradation of groundwater or swface- 
water quality. The applicant has indicated he will comply with the 
recommendations of The Watershed Company (Exhibit C, page 2). 

The H e w  Examiner concurs with the conclusions noted above. 
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2. REASONABLE USE CONSIDERATION CRITERIA 

a. Facts: 

(1) Zoning Code section 90.140 states that in determining whether application of this 
chapter will deny reasonable use of the property, the decision maker shall 
consider the following: 

(a) The inabihty to derive reasonable use is the result of the applicant's actions, 
such as segregating or divichg property and creating the undevelopable 
condition, or taking actions in violation of any local, state, or federal law or 
regulation; and 

(b) The land use and environmental regulations, which prevent reasonable use of 
the property, were in effect at the time of purchase of the property by the 
applicant. 

(2) The subject property contains approximately 15,790 square feet of land area 
above the approximate high water line (see Attachment 2). The Type I Wetland 
occupies nearly half of this total land area. The required 100-foot buffer from the 
wetland edge occupies a majority of the remaming land area. Approximately 100 
square feet of the property's land area is outside of the wetland and buffer. 

(3) The subject property was origmally platted as part of the Burke and Farrar's 
Kirkland Addition to the City of Seattle, Division 14 in July of 19 1 1. 

(4) The current Sensitive Area Regulations (Zoning Code Chapter 90) were adopted 
in April of 2002. 

(5) According to the Real Estate Excise Tax Affidavit (see Exlvbit A, Attachment 8), 
the applicant purchased the subject property on July 8,2004 for a total of 
$22,000. Attached to this document is a statement sign by Mr. Rosinski that 
states the following: 

This is to certzfi that at the time ofpurchase and sale agreement the property was 
unbuildable. Therefore the sales price is a reflection of that and is our true sales 
price of $22,000.00" 

Mr. Rosinski testified, wrote in Fxhibit C, and declared in Attachment 2 to &bit 
F that he and his ex-wife purchased the subject property in 2000, but did not take 
possession of the property, pay off the debt on the property and have the 
transaction recorded until 2004. He also wrote that he was unaware he would 
need a reasonable use exception until late in the year of 2004, He also testified and 
wrote that the reason the price of the property was so low was that he had traded 
another piece of property for a portion of the price, and he certified that it was 
"unbuildable" when he purchased it because there was no sewer to the property. 

Staff has countered that the regulations in effect in 2000 were essentially the same 
(as they relate to the subject property) as the current regulations found in DZC 
90.140, whch was adopted in April 2002 (See E h b i t  E). Staff noted in Exhibit E 
(page 3) that a sewer line was installed and completed within the Slater Avenue 
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right-of-way in late 2003. A letter was sent to Mr. & Mrs. Gosney, property 
owners of record in January 2004, whch stated that a sewer line was extended in 
front of the property and that the property is subject to a Latecomer's 
Agreement. Furthermore, a sewer h e  is depicted on the site plan that was 
prepared for Mr. Rosinski in December of 2003 (Exlubit A, Attachment 2). 

(6) The applicant's attorneys have argued that Section 90.140 requires that the 
decision maker "consider" the criteria and not rely solely on Section 90.140.2 as 
justification for rejection of the reasonable use (See minutes of the hearing, and 
Edubits D & F) 

(7) Staff has asked that the Heanng Examiner consider the applicant's constructive 
and actual knowledge of the regulations and sewer availability at the time of 
purchase (See =bit E). 

b. Conclusions 

(1) The subject property was created as part of a recorded plat in July of 191 1. As a 
result, the inabhty to derive reasonable use is not a result of the applicant's 
actions. 

(2) The applicant completed the purchase of the subject property in July of 2004, 
well after the current Sensitive Area Regulations were adopted. The applicant 
certifies, as part of the Real Estate Excise Tax Affidavit, that the property is 
unbuildable and the price that the applicant paid for th s  property reflects this 
fact. Given the documents in the record the Heanng Examiner finds it incredulous 
to assume that the applicant and, the previous property owner were unaware that 
the property was encumbered by the current City of Kirkland Sensitive Area 
Regulations (or previous regulations, which similarly encumbered the subject 
property), or that they were unaware there was a sewer to the property when the 
purchase was completed. 

(3) As a result, the Examiner concludes that the proposed reasonable use application 
should be denied based on the fact that the applicant knew (or as the record 
shows, clearly should have known) the property was unbuildable when he 
purchased the property. 

3. GENERAL ZONING CODE CRITEXIA 

a. m: Zoning Code section 152.70.3 states that a Process IIB application may be 
approved if 

(1) It is consistent with all applicable development regulations and, to the extent there 
is no applicable development regulation, the Comprehensive Plan; and 

(2) It is consistent with the public health, safety, and welfare. 

b. Conclusion: As fourth in Section II.D.2 of Ehibit,A, the application is not consistent 
with the criteria for approval of the reasonable use application and, therefore the 
proposal does not comply with the criteria in section 152.70.3. It is not consistent 
with all applicable development regulations. 
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C. Comprehensive Plan: 

1. m: The subject property is located within the North Rose Hill neighborhood. The 
North Rose Hill Neighborhood Land Use Map designates the subject property for 
Medium Density Uses (see Exhibit A, Attachment 9). 

2. Conclusion: The proposed single-family use is consistent with the Comprehensive Plan 
for the North Rose Hill Neighborhood. 

D. Development Review Committee: 

1. m: Comments and requirements placed on the project by the Buildmg Department can 
be found on the Development Standards Sheet, Exhibit A, Attachment 3. 

2. Conclusion: If the project were to be approved, the applicant would be required to 
comply with these comments and requirements as set forth in Exhibit A, Attachment 3. 

RECOMMENDATION: 

Based upon the foregoing findings of fact and conclusions, denial of th s  application is 
recommended. If the City Council adopts different findings and conclusions and approves thts 
application, the Hearing Examiner recommends the condtions set forth in Exhibit A, Attachment 
3 be required. 

The following exhibits were offered and entered into the record: 

A. Department of Planning and Community Development Staff Advisory Report, with 
attachments: 
1. Vicinity Map 
2. Development Proposal 
3. Development Standards 
4. Public Comment Letter from Gwen Anderson 
5. Sensitive Area Study for Reasonable Use prepared by Wetland Resources, Inc 
6 .  Application Letter prepared by Duana Kolouskova 
7. The Watershed Company Review Letter 
8. Copy of Real Estate Excise Tax Affidavit Form 
9. North Rose Hill Neighborhood Land Use Map 

B. Powerpoint Presentation 
C. Hearing presentation of Charles B. Rosinslu, with attachments: 

a. Land purchase proposal for lot 5, dated 7/9/05 
b. Agreement to sell Real Estate, dated 3/1/01 & 2/28/01 
c. Agreement to sell Real Estate, dated 312710 1 
d. Deed of Trust, recorded 41 1710 1 
e. Letter from Keith & Kirniko Gosney, undated 
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f Letter from Tony Leavitt, dated 12/8/03 
g. Letter from Charles Rosinslu, dated 8/20/04 
h. Application Form: Zoning Permit - wetland buffer modification 
i. Letter from Duana Kolouskova, dated 1/12/05 
j. Letter from Duana Kolouskova, dated 4/28/05, with attachments: 

1) Application Form: Zoning Permit - reasonable use 
2) Site Plan 
3) Legal Description 

D. Letter from Darrell Mitunaga, dated 9/1/05 
E. Memo from Tony Leavitt, Jeremy McMahon, and Robin Jenkinson, dated 9/15/05, with 

attachments: 
1. Wetland Resources Inc. Report, dated 8/20/03 
2. Wetland Delineation Review Contract 
3. Wetland Delineation Review Letter 
4. Ordinance Numbers 3658,3706, and 3742 
5. Slater Avenue NE Sanitary Sewer Latecomer's Assessment Letter 

F. Letter from Duana Kolouskova, dated 9/29/05, with attachments: 
1. Declaration of Keith Gosney 
2. Declaration of Charles Rosinski 

PARTIES OF RECORD: 

Charlie Rosinski, PO Box 5000-139, Duvall, WA 98019 
Darrell Mitsunaga, Johns Monroe Mitsunaga PLLC, 1500 1 1 4 ~  Avenue SE, Suite 102, Bellevue, 
WA 98052-2812 
Duana Kolouskova, Johns Monroe Mitsunaga PLLC, 1500 1 1 4 ~ ~  Avenue SE, Suite 102, Bellevue, 
WA 98052-2812 
Gwen Anderson, 9506 Slater Avenue NE, Kirkland, WA 98033 
Maxine Keesing, 15241 NE 153rd Street, Woodinville, WA 98072 
Allison Showalter, 9252 Slater Avenue NE, Kirkland, WA 98033 
City Attorney 
Department of Planning and Community Development 
Department of Public Works 
Department of Building and Fire Services 

Entered this q day of October 2005, per authority granted by Section 152.70, Ordinance 
2740 of the Zoning Code. A final decision on this application will be made by the City Council. 
My recommendation may be challenged to the City Council within seven (7) working days as 
specified below. 

Ez---CU Ron McConnell, FA1 P 
Hearing Examiner 
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CHALLENGES AND JUDICIAL REMEW 

The following is a summary of the deadhes and procedures for challenges. Any person 
wishng to file or respond to a challenge should contact the Planning Department for 
further procedural information. 

Section 152.85 of the Zoning Code allows the Heanng Ekaminer's recommendation 
to be challenged by the applicant or any person who submitted written or oral 
comments or testimony to the Heanng Examiner. A party who signed a petition 
may not challenge unless such party also submitted independent written 
comments or information. The challenge must be in writing and must be delivered, 
along with any fe s t by ordinance, to the Plammg Department by 5:00 p.m., 

seven (7) calendar days following 
distribuk!/$$?Hfaring Examineis written recommendation on the application. 
Withn this same time period, the person making the challenge must also mail or 
personally deliver to the applicant and all other people who submitted comments 
or testimony to the Hearing Examiner, a copy of the challenge together with notice 
of the deadline and procedures for responding to the challenge. 

Any response to the challenge must be delivered to the Planning Department 
within seven (7) calendar days after the challenge letter was filed with the Planning 
Department. Withn the same time period, the person malung the response must 
deliver a copy of the response to the applicant and all other people who 
submitted comments or testimony to the Hearing Examiner. 

Proof of such mail or personal delivery must be made by affidavit, avadable fiom 
the Pl- Department. The affidavit must be attached to the challenge and 
response letters, and delivered to the Planning Department. The challenge will be 
considered by the City Council at the time it acts upon the recommendation of the 
Hearing Examiner. 

H. JUDICIALREVIEW 

Section 152.1 10 of the Zoning Code allows the action of the City in granting or 
denying this zoning permit to be reviewed in King County Superior Court. The 
petition for review must be filed w i h n  twenty-one (21) calendar days of the 
issuance of the final land use decision by the City. 
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I. INTRODUCTION 

A. APPLICATION 

1. Applicant: Charlie Rosinski, Property Owner 

2. Site Location: 95xx Slater Avenue NE (see Attachment 1) 

3. Request: A request for approval of a reasonable use permit to allow construction of one 
single-family residence within a wetland buffer (see Attachment 2). The proposed single 
family residence is approximately 3,045 square feet in size and would impact 
approximately 1,800 square feet of a Type I wetland buffer. 

4. Review Process: Process IIB, Hearing Examiner conducts public hearing and makes 
recommendation; City Council makes final decision. 

5. Summary of Key Issues and Conclusions: 

Compliance with Reasonable Use and General Zoning Code Decisional Criteria (see 
Section I I. E). 

B. RECOMMENDATIONS 

Based on Statements of Fact and Conclusions (Section II), and Attachments in this report, we 
recommend denial of this application. If the Hearing Examiner adopts different findings and 
conclusions recommending approval of this application, staff would recommend the conditions of 
approval set fourth in Attachment 3. 

II. FINDINGS OF FACT AND CONCLUSIONS 

A. SITE DESCRIPTION 

1. Site Development and Zoning: 

(1) Size: 16,500 square feet (.38 acres) according to King County Records. 

(2) Land Use: The subject property is currently vacant. 

(3) Zoning: The subject property is zoned Planned Area (PLA) 17. The PLA 
17 zone is considered a Medium Density Zone, however the size of the 
property only allows for a detached dwelling use. 

(4) Terrain: The subject property has a gradual (approximately 7 percent) 
slope from the Slater Avenue right-of-way to Forbes Lake. The subject 
property contains a Type I Wetland and associated buffer that are 
located on the east side of the property. 

(5) Vegetation: The subject property contains 4 significant trees and a 
variety of native and nonnative plants, trees and shrubs. 
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b. Conclusions: Size, terrain, and vegetation as it relates to the existing sensitive 
area are constraining factors in the consideration of this application. The existing 
sensitive areas are discussed in Section 1I.E. 

2. Neighboring Development and Zoning: 

a. Facts: The subject property is completely surrounded by Medium Density 
Residential Zoning (PLA 17 and RM 3.6). A majority of these surrounding 
properties are developed with single family homes. A couple of the properties 
contain multi -family housing units. 

b. Conclusion: Neighboring development and zoning are not constraining factors in 
the consideration of this application. 

B. PUBLIC COMMENT 

1. fa&: The initial public comment period ran from June 30" 2005 until July 22nd, 2005. 
One comment letter was received during this time frame (see Attachment 4). Below is a 
summary of the comments in the letter along with staff response: 

Impacts to the Existing Flood Plain 

In the letter the Neighbor is concerned that any development within the flood plain will 
have a negative impact on their property. 

Staff Response: The applicant is not proposing any work within the flood plain that was 
surveyed by the applicant's surveyor (see Aftachment 2). 

. Storm Water Retention 

The neighbor is worried that storm water runoff will impact their property. 

Staff Response: Any development on the subject propee is required to comply with 
standards established in the 1998 King County Sudace Water Design Manual. 

C. STATE ENVIRONMENTAL POLICY ACT (SEPA) & CONCURRENCY REVIEW 

The project is Categorically Exempt from SEPA Requirements and as a result is exempt from 
Concurrency Review. 

D. APPROVAL CRITERIA 

Zoning Code section 90.140 establishes two sets of criteria for the review of Reasonable Use 
applications. The decision maker must consider both sets of criteria in their determination. 

1. REASONABLE USE DETERMINATION CRITERIA 

a. Facts: 

(1) Zoning Code section 90.140 states that the decision maker shall 
determine whether application of Chapter 90 will deny reasonable use of 
the property, and whether the proposed use and activities are a 
reasonable use of the property. In making these determinations, the 
decision maker shall consider the following three criteria: 
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(a) There is no permitted type of land use for the property with less 
impact on the sensitive area and the buffer is feasible and 
reasonable; and 

(b) No on-site alternative to the proposal is feasible and reasonable, 
considering possible changes in site layout, reductions in 
density and similar factors; and 

(c) The proposal, as conditioned, will result in minimum feasible 
alteration of or impairment to the functional characteristics of 
the sensitive areas, and their existing contours, vegetation, fish 
and wildlife resources, and hydrological conditions; and will not 
cause significant degradation of groundwater or surface-water 
quality. 

(2) The applicant has submitted a report prepared by Wetland Resources, a 
qualified professional, that proposes a mitigation plan for the proposed 
reasonable use application and describes how the complies with the 
three decisional criteria above (see Attachment 5). Additionally the 
applicant's agent (Duana Kolouskova) has submitted an application 
letter that addresses the above decisional criteria (see Attachment 6). 

(3) The Watershed Company, the City's wetland consultant, has reviewed 
the Wetland Resources report and concludes the following in their letter 
(see Attachment 7): 

(a) The applicant is proposing a modest sized home on a highly 
encumbered lot. A modest yard is also proposed, appearing to 
be just large enough to accommodate provide maintenance 
access on the sides and rear of the proposed residence. Overall, 
the scale of the proposed development is reasonable. 

(b) Wetland Resources is proposing to remove invasive weeds and 
install native trees and shrubs in buffer areas that would remain 
outside of the home and yard portion of the lot. Generally, this is 
an acceptable approach to mitigate for impacts while still 
allowing reasonable use of the site. However there are a 
number of problems with the specific details of the proposed 
mitigation actions including: 

No fence, barrier or signage is proposed to demarcate the 
yard area from the buffer mitigation area. 

No description of how the removal all non-native vegetation 
in the mitigation area will be carried out as stated on the 
plans. 

The species selection of enhancement plantings is 
appropriate for this site, but planting densities are 
incorrectly calculated. 

The tree and shrub area should extend farther east to the 
wetland boundary and there is room for more trees along 
the southern site boundary from the edge of the proposed 
yard all the way to the wetland edge. 
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Adjust project, monitoring, and maintenance costs as they 
are too low or not included. 

Soil amendments should be proposed as the soil on the site 
appears to be historic fill, as it is gravelly and compacted. 

Installation of a temporary irrigation system to help facilitate 
vegetation growth. 

A five year maintenance and monitoring schedule is more 
appropriate for this site. 

Establish a schedule for regular maintenance of the 
mitigation area. 

Incorporation of woody debris and/or bird nest boxes into 
the plan would increase buffer function with minimum 
expense 

b. Conclusions: 

Staff, with the assistance of The Watershed Company, concludes the following in 
regards to the proposed application's compliance with the established approval 
criteria: 

(1) The proposed single family use is the least intensive use that is allowed 
for the subject property. There is no other permitted type of land use for 
the property that would have a lesser impact on the wetland and 
associated buffer. 

(2) Within the amount of wetland and buffer area on the subject property, 
the proposed location of the single family residence is feasible and 
reasonable. 

(3) The proposal, as conditioned with the incorporation of the 
recommendations made by The Watershed Company, would result in 
minimum feasible alteration of or impairment to the functional 
characteristics of the sensitive areas, and their existing contours, 
vegetation, fish and wildlife resources, and hydrological conditions; and 
will not cause significant degradation of groundwater or surface-water 
quality. 

REASONABLE USE CONSIDERATION CRITERIA 

a. Facts: 

(1) Zoning Code section 90.140 states that in determining whether 
application of this chapter will deny reasonable use of the property, the 
decision maker shall consider the following: 

(a) The inability to derive reasonable use is the result of the 
applicant's actions, such as segregating or dividing property and 
creating the undevelopable condition, or taking actions in 
violation of any local, state, or federal law or regulation; and 

G \DATA\Zonlng Perm11~\2005 F#ler\ZON05-00016 (ROSINSKIl\SlaH Adu~rory Repon doc 8 25 2005 reu050101i1c 



;inski Reasonable Use Permit 
F~le No. ZON05-00016 
Page 6 

(b) The land use and environmental regulations which prevent 
reasonable use of the property were in effect at the time of 
purchase of the property by the applicant. 

(2) The subject property contains approximately 15,790 square feet of land 
area above the approximate high water line (see Attachment 2). The 
Type I Wetland occupies nearly half of this total land area. The required 
100 foot buffer from the wetland edge occupies a majority of the 
remaining land area. Approximately 100 square feet of the property's 
land area is outside of the wetland and buffer. 

(3) The subject property was originally platted as part of the Burke and 
Farrar's Kirkland Addition to the City of Seattle, Division 14 in July of 
1911. 

(4) The current Sensitive Area Regulations (Zoning Code Chapter 90) were 
adopted in April of 2002. 

(5) According to the Real Estate Excise Tax Affidavit (see Attachment 8), the 
applicant purchased the subject property on July 8, 2004 for a total of 
$22,000. Attached to this document is a statement sign by Mr. Rosinski 
that states the following: 

This is to certify that at the time of purchase and sale agreement the 
property was unbuildable. Therefore the sales price is a reflection of that 
and is our true sales price of $22,000.00" 

b. Conclusions 

(1) The subject property was created as part of a recorded plat in July of 
191 1. As a result, the inability to derive reasonable use is not a result of 
the applicant's actions. 

(2) The applicant purchased the subject property in July of 2004, well after 
the current Sensitive Area Regulations were adopted. The applicant 
certifies, as part of the Real Estate Excise Tax Affidavit, that the property 
is unbuildable and the price that the applicant paid for this property 
reflects this fact. Staff assumes that the applicant and the previous 
property owner were aware that the property was encumbered by the 
current City of Kirkland Sensitive Area Regulations. 

(3) As a result, Staff concludes that the proposed reasonable use 
application should be denied based on the fact that the applicant knew 
the property was unbuildable when he purchased the property. 

3. GENERAL ZONING CODE CRITERIA 

a. Fact: Zoning Code section 152.70.3 states that a Process IIB application may 
be approved if: 

(1) It is consistent with all applicable development regulations and, to the 
extent there is no applicable development regulation, the 
Comprehensive Plan; and 

(2) It is consistent with the public health, safety, and welfare. 
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b. Conclusion: As fourth in Section ll.D.2 of this report, the application is not 
consistent with the criteria for approval of the reasonable use application and 
therefore the proposal does not comply with the criteria in section 152.70.3. It is 
not consistent with all applicable development regulations. 

E. COMPREHENSIVE PLAN 

Fact: The subject property is located within the North Rose Hill neighborhood. The North 1. - 
Rose Hill Neighborhood Land Use Map designates the subject property for Medium 
Density Uses (see Attachment 9). 

2. Conclusion: The proposed single family use is consistent with the Comprehensive Plan 
for the North Rose Hill Neighborhood. 

F. DEVELOPMENT REVIEW COMMllTEE 

1. Fact: Comments and requirements placed on the project by the Building Department 
can be found on the Development Standards Sheet, Attachment 3. 

2. Conclusion: If the project were to be approved, the applicant would be required to 
comply with these comments and requirements as set forth in Attachment 3. 

Ill. CHALLENGES AND JUDICIAL REVIEW 

The following is a summary of the deadlines and procedures for challenges. Any person wishing to file or 
respond to a challenge should contact the Planning Department for further procedural information. 

A. CHALLENGE 

Section 152.85 of the Zoning Code allows the Hearing Examiner's recommendation to be 
challenged by the applicant or any person who submitted written or oral comments or testimony 
to the Hearing Examiner. A party who signed a petition may not challenge unless such party also 
submitted independent written comments or information. The challenge must be in writing and 
must be delivered, along with any fees set by ordinance, to the Planning Department by 5:00 
P.m., , seven (7) calendar days following distribution of 
the Hearing Examiner's written recommendation on the application. Within this same time 
period, the person making the challenge must also mail or personally deliver to the applicant and 
all other people who submitted comments or testimony to the Hearing Examiner, a copy of the 
challenge together with notice of the deadline and procedures for responding to the challenge. 

Any response to the challenge must be delivered to the Planning Department within seven (7) 
calendar days after the challenge letter was filed with the Planning Department. Within the same 
time period, the person making the response must deliver a copy of the response to the applicant 
and all other people who submitted comments or testimony to the Hearing Examiner. 

Proof of such mail or personal delivery must be made by affidavit, available from the Planning 
Department. The affidavit must be attached to the challenge and response letters, and delivered 
to the Planning Department. The challenge will be considered by the City Council at the time it 
acts upon the recommendation of the Hearing Examiner. 

B. JUDICIAL REVIEW 

Section 152.110 of the Zoning Code allows the action of the City in granting or denying this 
zoning permit to be reviewed in King County Superior Court. The petition for review must be filed 
within twenty-one (21) calendar days of the issuance of the final land use decision by the City. 
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IV. APPENDICES 

Attachments 1 through 9 are attached. 

1. Vicinity Map 
2. Development Proposal 
3. Development Standards 
4. Public Comment Letter from Gwen Anderson 
5. Sensitive Area Study for Reasonable Use prepared by Wetland Resources, Inc 
6. Application Letter prepared by Duana Kolouskova 
7.  The Watershed Company Review Letter 
8. Copy of Real Estate Excise Tax Affidavit Form 
9. North Rose Hill Neighborhood Land Use Map 

V. PARTIES OF RECORD 

Applicant: Charlie Rosinski, PO Box 5000-139, Duvall, WA 98019 
Applicant's Agent: Duana Kolouskova, Johns Monroe Mitsunaga PLLC, 1500 1141" Avenue SE, Suite 102, 

Bellevue, WA 98052-2812 
Party of Record: Gwen Anderson, 9506 Slater Avenue NE, Kirkland, WA 98033 
Department of Planning and Community Development 
Department of Public Works 
Department of Building and Fire Services 

A written recommendation will be issued by the Hearing Examiner within eight calendar days of the date 
of the open record hearing. 
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DEVELOPMENT STANDARDS LIST 
File: Rosinski Reasonable Use Application, ZON05-000 16 

In addition to the following zoning code requirements, the applicant shall be required to comply 
with all conditions set fourth in Attachment 7 of the Staff Advisory Report. 

85.25.1 Geotechnical Report Recommendations. The geotechnical recommendations contained 
in the report by Geotech Consultants dated December 30, 2003 shall be implemented. 

90.45 Wetlands and Wetland Buffers. No land surface modification may take place and no 
improvement may be located in a wetland or within the environmentally sensitive area buffers for a 
wetland, except as specifically provided in this Section. 

90.50 Wetland Buffer Fence. Prior to development, the applicant shall install a six-foot high 
construction phase fence along the upland boundary of the wetland buffer with silt screen fabric 
installed per City standard. The fence shall remain upright in the approved location for the 
duration of development activities. Upon project completion, the applicant shall install between the 
upland boundary of all wetland buffers and the developed portion of the site, either 1) a permanent 
3 to 4 foot tall split rail fence, or 2) permanent planting of equal barrier value. 

90.125 Freauently Flooded Areas. No land surface modification may take place and no 
improvements may be located in a frequently flooded area, except as specifically provided in 
Chapter 21.56 of the Kirkland Municipal Code. 

90.150 Natural Greenbelt Protective Easement. The applicant shall submit for recording a natural 
greenbelt protective easement over the wetland and buffer area, in a form acceptable to the City 
Attorney, for recording with King County. 

90.145 Performance Security. The City will require a security to ensure compliance with any 
aspect of the Drainage Basins chapter or any decision or determination made under this chapter. 
A bond is required for monitoring and maintenance of the plants required as part of the mitigation 
plan(see Attachment 7). Additional requirements can be found in KZC section 90.145 

90.155 Liability. The applicant shall enter into an agreement with the City which runs with the 
property, in a form acceptable to the City Attorney, indemnifying the City for any damage resulting 
from development activity on the subject property which is related to the physical condition of the 
stream, minor lake, or wetland. 



95.15.4 Tree Protection Techniques. In order to provide the best possible conditions for the 
retention of significant trees, the applicant shall construct a temporary but immovable 4 foot high 
chain-link fence generally corresponding to the drip line of each tree on the subject property. 
Additional tree protection measures may be required of the applicant. The protective fencing must 
remain in place throughout the demolition, clearing, grading, excavation, and construction 
processes, including the construction of homes. No grading, operation of heavy equipment, 
stockpiling, or excavation may occur inside the protective fences. 



CITY OF KIRKLAND 
123 FIFTH AVENUE, KIRKLAND, WASHINGTON 98033-61 89 (425) 587-3225 

Date: 8/25/2005 
DEVELOPMENT STANDARDS 

CASE NO.: ZON05-00016 
PCD FILE NO.:ZON05-00016 

***BUILDING DEPARTMENT CONDITIONS*** 

Buildings must comply with 2003 editions of the International Residential, Building, Mechanical, and 
Fire Codes and the 2003 Uniform Plumbing Code as adopted and amended by the State of 
Washington and the City of Kirkland. 

Structure must comply with Washington State Energy Code (WAC 51-1 1); and the Washington State 
Ventilation and Indoor Air Quality Code (WAC 51 -1 3). 

Structures must be designed for seismic design catagory D, wind speed of 85 miles per hour and 
exposure B. 

delvstds. rev: 8/25/2005 



VIA EMAlL TO TLEAVITT@CI.KIRKLAND.WA.US 

July 21, 2005 

Tony Leavitt 
Project Planner 
City of Kirkland 
1 23 5th Ave. 
Kirkland, WA 98033 

RE: NOTICE OF APPLICATION 
ROSINSKI REASONABLE USE EXCEPTION 
FILE NO. ZON05-00016 
Location 95XX Slater Avenue NE 

Dear Mr. Leavitt: 

This letter is intended to express my concerns about the Application for a Reasonable Use 
Exception for Mr. Rosinski - File No. ZON05-00016. My name is Gwen Anderson and I own the 
property at 9506 Slater Ave. NE, which borders Mr. Rosinski's lot on its south side. While I own 
the house and land at 9506 Slater Ave. NE, it is occupied by my elderly parents Harris and Kay 
Anderson. 

My first concern relates to the possibility of flooding on my property at 9506 as a result of the 
elimination of the wetland vegetation on Mr. Rosinski's lot. Mr. Rosinski's lot has a very different 
wetland demarcation and buffer setback location from my property; his boundaries exist much 
further to the West than mine. Mr. Rosinski's eastern property line at the edge of Forbes Lake 
terminates at a point directly in front of the home I own at 9506. During the nine "wet" months of 
the year, the area of Mr. Rosinski's lot that borders my lot is under water. If he clears the 
enormous trees that are at the center of his lot and the massive hedge of native Spiraea 
(approximately 40 feet in length and too dense to measure the width), near the south boundary of 
his lot, I fear the water floodplain that exists today will be dramatically increased to the south and 
will negatively impact the stability of my lot. 

The impact of this increase in the floodplain would alter the location of r - r ~  wetland demarcation 
and thus the buffer boundary that exists today. This limits my opportunities for improving my 
property and may actually cause the location of my home to become non-compliant as the 
demarcation moves. The home at 9506 Slater was built in compliance with the current 
boundaries as they exist today. Ultimately, this could negatively impact the value of my property. 

Is Mr. Rosinski being required to build a retention pond on the lot to accommodate the additional 
runoff that will occur as a result of reduction in vegetation? If so, will he be required to grade the 
property to ensure that the water flows into such a retention pond? Is he being required to build 
a non-standard house that will be responsive to the wetland environment? It is my understanding 
that currently his lot doesn't have enough land outside the buffer zone to allow him to build a 
home. It would be wrong to negatively impact neighboring properties in order to provide an 
exception to Mr. Rosinski. Further, it is also my understanding that Mr. Rosinski does not plan to 
live in the home he wants to build, but rather wants to build it and sell it as an investment. I know 
this because I had my Real Estate Agent contact him to attempt to buy the property. I had hoped 
to preserve it in its natural state. Mr. Rosinski informed my Agent that he was planning on 
developing and selling .the property. 



Pursuant to Section 90 of the City of Kirkland Zoning Code, Chapter 90-140, Item 3, the proposal 
for Reasonable Use "will result in minimum feasible alteration of or impairment to the functional 
characteristics of the sensitive areas, and their existing contours, vegetation, fish and wildlife 
resources, and hydrological conditions; and will not cause significant degradation of groundwater 
or surface-water quality. " I believe there is a great potential to have this Reasonable Use 
Exception result in huge alterations to the fuctional characteristics of his lot and neighboring 
parcels. 

Also Pursuant to Section 90 of the City of Kirkland Zoning Code, Chapter 90-140, the following 
criteria shall be observed in making a decision. 

"In determining whether application of this chapter will deny reasonable use of the property, the 
decision maker shall consider the following: 

1. The inability to derive reasonable use is the result of the applicant's actions, such as 
segregating or dividing property and creating the undevelopable condition, or taking 
actions in violation of any local, state, or federal law or regulation; 

I believe the Planning Department should note that Mr. Rosinski originally attempted to develop 
this lot on a sensitive wetland area without ever procuring any permits from the City of Kirkland to 
do so. A Cease and Desist order had to be put in place by the City in order to stop the work that 
had commenced on the property. He had already bulldozed a large portion of the lot and had 
begun to the process of building a structure. 

Mr. Leavitt, I want to thank you in advance for your consideration of my concerns. I am available 
to discuss them should you have any questions. I can be reached on my cell phone at any time 
at 206-91 5-5432. 

Sincerely, 

Gwen Anderson 
Owner, 9506 Slater Ave. N E ,  Kirkland, WA 98033 

cc: Harris Anderson 
Kathryn Anderson 
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USE OF THIS REPORT 



Wetland Resources, Inc. conducted a wetland delineation on the subject property 
in July of 2003. The subject site encompasses approximately 0.7 acres, lying 
southeast of the intersection of Slater Avenue NE and NE 97th Street in the city of 
Kirkland, Washington (Section 4, Township 25N, Range 5E, W.M.). 

Residential lots surround the subject property to the south and north, and Slater 
Avenue NE borders the property on the west. A portion of Forbes Lake covers the 
eastern half of the property. The western portion of the site slopes from Slater 
Avenue NE east towards Forbes Lake. No buildings exist on the subject site. 

The City of Kirkland classifies i t s  wetlands according to the Kirkland Zoning Code 
(KZC), Chapter 90. Forbes Lake covers the eastern half of the property, and the 
wetland boundary extends west of the lake towards Slater Avenue NE. Therefore, 
one contiguous wetland covers the eastern 3/4 of the subject site. Forbes Lake 
and the associated wetland continue north and south of the subject site. No 
streams exist on-site. Under KZC, Section 90.30, the on-site wetland i s  categorized 
as a Type 1 wetland. Under KZC, Section 90.45, Type 1 wetlands are typically 
designated 100-foot buffers. To accommodate a single-family residence in the 
western 1/4 of the property, the applicant i s  proposing reasonable use to reduce 
the standard buffers pursuant to KZC Section 90.140. 

The vegetation within the on-site wetland (west of the open water portion of the 
wetland) contains a few trees and a dense shrub layer. Black cottonwood trees are 
present in the wetland, while willows and hardhack dominate the dense shrub 
layer. The understory in the wetland portions on-site i s  very open, because the 
thick shrub layer does not allow the needed sunlight to penetrate through. West 
of the wetland edge, native vegetation exists for approximately 20 feet toward 
Slater Avenue NE. The area to the west of the native vegetation has been recently 
cleared and i s  currently dominated by Himalayan blackberry and reed canarygrass, 
both of which are non-native species. No canopy or shrub layer exists in the 
western portion of the property where the clearing occurred. 

According to the Cowardin System, developed by the U.S. Fish and Wildlife Service 
and described in Classification of Wetlands and Deepwater Habitats of the United 
States, the classification for the on-site wetland i s  as follows: 

On-site Wetland: Palustrine, Aquatic Bed, Rooted Vascular 



Under the City of Kirkland Sensitive Areas Ordinance, Section 90.30, the on-site 
wetland i s  classified as follows: 

On-site Wetland: Type 1 Wetland. The Forbes Lake wetland, which covers the 
entire eastern 3/4 of the subject site, i s  a Type 1 wetland. It i s  equal to or greater 
than 10 acres in size and has three or more wetland classes, one of which is open 
water (KZC 90.30.17~). Type 1 wetlands generally receive 100-foot buffers in the 
city of Kirkland. 

Methodology: 
On-site, the routine methodology described in the Washington State Wetlands 
ldentification and Delineation Manual (Washington State Department of Ecology 
Publication #96-94, March 1997) was used to make a determination, as required by 
the City of Kirkland. Under this method, the process for making a wetland 
determination is based on three sequential steps: 

1.) Examination of the site for hydrophytic vegetation (species present and percent 
cover); 

2.) If hydrophytic vegetation i s  found, then the presence of hydric soils is 
determined. 

3.) The final step i s  determining i f  wetland hydrology exists in the area examined 
under the first two steps. 

The following criteria descriptions were used in the boundary determination: 

Wetland Vegetation Criteria: 
The 1997 edition of the Washington State Wetlands ldentification and Delineation 
Manual defines hydrophytic vegetation as "the sum total of macrophytic plant life 
that occurs in areas where the frequency and duration of inundation or soil 
saturation produce permanently or periodically saturated soils of sufficient 
duration to exert a controlling influence on the plant species present." Field 
indicators were used to determine whether the vegetation meets the definition for 
hydrophytic vegetation. 



Wetland Soils Criteria and Mapped Description: 
The 1997 edition of the Washington State Wetlands ldentification and Delineation 
Manual defines hydric soils as "soils that formed under conditions of saturation, 
flooding, or ponding long enough during the growing season to develop anaerobic 
conditions in the upper part." Field indicators were used to determine whether a 
given soil meets the definition for hydric soils. 

The Soil Conservation Service mapped the subject property as Alderwood gravelly 
sandy loam soils with 6 to 15 percent slopes. The Alderwood soils are considered to 
be moderately deep over a hardpan and moderately well drained soils that formed 
under conifers in glacial till. Permeability of this Alderwood soil i s  moderately rapid 
in the surface layer and subsoil and very slow in the substratum. Available water 
capacity i s  low, runoff i s  slow to medium, and the hazard of erosion is moderate. 
This soil i s  used for urban development, timber, pasture, berries, and row crops. 

Wetland Hydrology Criteria: 
The 1997 edition of the Washington State Wetlands ldentification and Delineation 
Manual states that the "term wetland hydrology encompasses all hydrologic 
characteristics of areas that are periodically inundated or have soils saturated to 
the surface for a sufficient duration during-the growing season." It also explains 
that "areas with evident characteristics of wetland hydrology are those where the 
presence of water: has an overriding influence on characteristics of vegetation and 
soils due to anaerobic and chemically reducing conditions, respectively." 

Additionally, the manual states that "areas which are seasonally inundated andlor 
saturated to the surface for a consecutive number of days 212.5 percent of the 
growing season are wetlands, provided the soil and vegetation parameters are met. 
Areas inundated or saturated between 5 and 12.5 percent of the growing season in 
most years may or may not be wetlands. Areas saturated to the surface for less 
than 5 percent of the growing season are non-wetlands." Field indicators were 
used to determine whether wetland hydrology parameters were met on this site. 

On-site Wetland Areas: 
The on-site wetland i s  a Type 1 wetland. The open water of Forbes Lake occupies 
most of the on-site wetland. The wetland area to the west of the open water 
contains a few black cottonwood (Populus balsamifera-Fac) trees. However, 
shrubs such as willows (Salix spp. -Fac-FacW) and hard hack (Spiraea douglasii-FacW) 
dominate the wetland vegetation, with very few herbaceous plants existing in the 
understory. The dominance of these "Facultative Wet" plant species indicate that 
the wetland area supports hydrophytic vegetation. 

The soils in the wetland area west of the open water on-site generally display 
Munsell colors of black (10YR 211) from the surface to greater than 18" below the 



surface. The soils have an organiclsilt texture, and were slightly moist from 0-18" 
throughout the wetland area at the time of investigation. 

The presence of wetland plant species indicates that the observed hydrology 
persists into the growing season. The soil colors described above also indicate 
persistent wetland hydrology. Therefore, it appears that the on-site wetland meets 
the hydrological parameters outlined in the delineation manual. 

Non-wetland Area: 
The vegetation in the non-wetland area on-site varies. The buffer areas within 20 
feet west of the wetland edge contain native trees and shrubs such as black 
cottonwood, red alder (Alnus rubra-Fac), and willows. The non-wetland area west 
of those native trees and shrubs has been recently cleared and contains only 
herbaceous species such as reed canarygrass (Phalaris arundinacea-FacW), 
Himalayan blackberry (Rubus discolor-FacU), and horsetail (Equisetum spp.-Fac). 
Himalayan blackberry and reed canarygrass are non-native species that easily adapt 
to disturbance and are opportunistic plant species. 

The soils in the non-wetland portion of the site differ from the soils in the wetland 
portion of the site. From the surface to 18" below the surface, the soils in the 
non-wetland portion of the site generally display a Munsell color of olive brown 
(2.5Y 413). During the site investigation, the non-wetland soils were dry with a 
texture of sandy loam. 

PROJECT DESCRIPTION AND REASONABLE USE PROPOSAL 

The applicant i s  proposing a single-family residence in the SW portion of the 
subject site. The single-family residence would be constructed 20 feet east of 
Slater Avenue and 10 feet north of the southern property boundary to observe the 
required building setbacks. Pursuant to the Reasonable Use portion of the KZC, 
Section 90.140, the applicant i s  proposing to reduce the wetland buffer to 
accommodate the single-family residence. In exchange, buffer enhancement i s  
proposed within the remaining buffer area to replace the invasive species with 
native trees and shrubs. This Reasonable Use application would increase the 
functions and values of the existing wetland buffer on-site. 



In exchange for a reduction of the standard wetland buffer, the applicant i s  
proposing to remove all non-native vegetation that occupies the remaining buffer 
area and enhance it with native vegetation. The proposed buffer enhancement. 
area i s  5,711 square feet in  size. Shrubs will be planted across the entire 5,710 
square feet of the enhancement area. The applicant i s  also proposing to plant 
native trees north of the proposed house to the northern property boundary. The 
area proposed for planting native trees i s  3,006 square feet in size (see map). This 
area has been cleared and the plantings will increase the functions and values of 
the buffer. The proposed distribution of native plants i s  as follows: 

Proposed Buffer Enhancement Plantings (5,711 s.f. of shrubs and 3,006 s.f. of trees) 
Common Name Latin Name Size Spacing Quantity 
1. Western red cedar Thuja plicata 1 gallon 10' 5 
2. Paper birch Betula papyrifera 1 gallon 10' 5 
3. Big-leaf maple Acer macrophyllum 1 gallon 10' 5 
4. Vine maple Acer circinatum 1 gallon 5' 34 
5. Osoberry Oemleria cerasiformis 1 gallon 5' 33 
6. Red elderberry Sambucus racemosa 1 gallon 5' 33 
7. Honeysuckle Lonicera involucrata 1 gallon 5' 33 
8. Cascara buckthorn Rhamnus purshiana 1 gallon 5' 33 

Quantity of One-gallon plants 181 @ 8.25lplant 

TOTAL ESTIMATED COST OF PLANT MATERIAL AND LABOR $1,493.25 

Planting shall take place in the early spring or late fall. Plants should be obtained 
from a reputable nursery. All plant materials recommended in  this plan are typically 
available from local and regional sources, depending on seasonal demand. Some 
limited species substitution (including bareroot stock) may be allowed, only with 
the agreement of the consulting biologist or City of Kirkland biologist. Care and 
handling of plant materials i s  extremely important to  the overall success of this 
enhancement project. 

The plants shall be arranged with the appropriate numbers, sizes, species, and 
distribution to achieve the required vegetation coverage. The actual placement of 
individual plants shall mimic natural, asymmetric vegetation patterns found on 
similar undisturbed sites in the vicinity. 



Requirements for monitoring project: 
1. Initial compliance report 
2. Semi-annual site inspections (spring and fall) for a period of three years 
3. Annual reports (one written report submitted in the fall of each monitored year) 

The purpose for monitoring this enhancement project shall be to evaluate i t s  
success. Success will be determined if monitoring shows at the end of three years 
that the definition of success (stated below) i s  met. The property owner shall 
grant access to the enhancement area for inspection and maintenance to the 
contracted wetland professional and the City of Kirkland biologist during the 
monitoring period, or until the project i s  evaluated as successful. 

Criteria for Success: Upon completion of the proposed buffer enhancement 
project, an inspection by a certified wetland professional shall be made to  
determine plan compliance. Condition monitoring of the plantings shall be done by 
a certified wetland professional. Final inspection will occur three years after 
completion of the project, and the consulting wetland professional will prepare a 
report as to the success of the project. 

Definition of Success: The buffer enhancement area shall support at least 80% of 
the native plants set forth in the approved restoration plan by the end of three 
years. The species mix should resemble that proposed in the plan, but strict 
adherence to obtaining all of the species shall not be a criterion for success. By 
the end of the third growing season, the percent aerial coverage of native plants 
shall be 80% in the enhancement area and total invasive species such as reed 
canarygrass and Himalayan blackberry shall not exceed 10 percent. 

Maintenance: The buffer enhancement area will require periodic maintenance 
during the monitoring period. Maintenance may include, but will not require or be 
limited to, removal of competing grasses and invasive vegetation (by hand if 
necessary), irrigation, replacement of plant mortality, fertilization, andlor the 
replacement of mulch. Aggressive control of invasive grasses and Himalayan 
blackberry wil l  likely be required in the proposed enhancement area. Appropriate 
maintenance requirements will be determined by site monitoring 

Contingency Plan: 
If 20% of the installed plants are severely stressed during any of the inspections, or 
it appears that 20% may not survive, additional plantings of the same species may be 
added to the planting areas. Elements of a contingency plan may include, but will 
not be limited to, more aggressive weed control, animal control, mulching, 
replanting with larger plant material, species substitution, fertilization, soil 
amendments, andlor irrigation. 



EXISTING WETLAND FUNCTIONS AND VALUES ASSESSMENT 

Methodology: 
The methodology for this functions and values assessment i s  based on professional 
'opinion developed through past field analyses and interpretation. This assessment 
pertains specifically to the wetland and stream systems on-site, but i s  typical for 
assessments of similar systems throughout western Washington. 

Analysis: 
The wetland on the subject property serves important functions to the 
surrounding environment such as hydrologic control, water quality improvement, 
and wildlife habitat. 

Hydrologic control (flood control and water supply) i s  an important function 
provided by wetlands in western Washington. Wetlands function as natural water 
storage areas during periods of high precipitation. Wetlands with limited outlets 
store greater amounts of water than wetlands with unrestricted flow outlets. The 
depressional characteristics of wetlands often accumulate stormwater runoff. The 
ponded nature of many wetlands acts to store any excess stormwater that reaches 
the wetlands. The subject wetland creates a natural water-retention system. 

The wetland on-site also provides important water quality features. Water quality 
i s  closely tied to hydrologic control. Wetlands are areas into which floodwaters 
spread during periods of high runoff. As water flows through wetlands, it i s  slowed 
by vegetation, and sediment settles to the bottom before the water moves further 
downstream. Suspended soils in the water may be removed as the water moves 
through wetlands, resulting in cleaner water entering streams, rivers, and lakes. 
Due to the on-site wetland, sediment may be trapped and water quality will be 
improved as the water moves through the site. The cleared buffer area east of 
Slater Avenue NE does not contain shrubs or trees, and therefore could be 
improved by the buffer enhancement that i s  proposed. 

Many wildlife species are expected to utilize Forbes Lake and i t s  associated 
wetland edges, because the site provides valuable habitat for avian, mammal, and 
amphibian species. Forbes Lake and its associated wetland edges provide movement 
corridors, which become increasingly important as areas become developed. The 
on-site wetland contains resources such as food, water, thermal cover, and hiding 
cover in close proximity, which wildlife species require to thrive. The following are 
typical avian species that. may utilize the on-site habitat: American crow (Corvus 
brachyrhynchos), American robin (Turdus migratorius), black-capped chickadee 
(Poecile atricapillus), bushtit (Psaltriparus minimus), common raven (Corvus corax), 
rufous-sided towhee (Pipilo erythrophthalmus), song sparrow (Melospiza melodia), 
steller's jay (Cyanocitta stelleri), winter wren (Troglodytes troglodytes), and many 
different waterfowl species. Mammalian species that may utilize this site include 



species that easily adapt to suburban environments such as bats (Myotis spp.), 
black-tailed deer (Odocoileus hemionus columbianus), deer mice (Peromyscus 
maniculatus), eastern cottontail rabbits (Sylvilagus floridanus), moles (Scapanus 
spp.), raccoons (Procyon lotor), shrews (Sorex spp.), skunks (Mephitis spp.), 
squirrels (Sciuris carolinensis, Tamiasciurus douglasii), and Virginia opossums 
(Didelphis virginiana). Although no egg masses, juveniles, or adult amphibians were 
observed during the field survey, some species are expected to occur within the 
wetland or adjacent habitats. The expected amphibian species include the pacific 
tree frog (Hyla regilla), the bullfrog (Rana catesbeiana), and the northwestern 
salamander (Ambystoma gracile gracile). These l i s t s  are not intended to be all- 
inclusive, and may omit some bird, mammal, or amphibian species that do utilize the 
site. Some of the wetland buffer contains valuable wildlife habitat as well. 
However, the cleared area currently provides little wildlife habitat to most species 
and could be improved by planting native trees and shrubs. 

Along with the functions and values discussed above, the subject wetland provides 
additional important functions and values such as aesthetic value, recreational 
opportunities, and educational tools. 

Conclusion: 
The overall functions and values of the wetland on the subject property are 
moderate to high. 

POST-MITIGATION WETLAND FUNCTIONS AND VALUES 

The proposed buffer reduction through reasonable use will not adversely affect 
the functions and values in any manner. In fact, the hydrologic control, water 
quality, and wildlife habitat will be improved with the increased number of native 
plants in the buffer. The buffer area from Slater Avenue NE toward the wetland 
edge has been cleared and non-native vegetation has invaded the area. Therefore, 
the applicant i s  proposing to replace all the non-native vegetation with native trees 
and shrubs. By doing so, the enhanced buffer area will provide better functions 
and values than currently exist. In this case, there i s  no practical or feasible 
alternative development proposal that would result in less impact to the buffer. 
Hydrologic control, water quality, and wildlife habitat within the buffer area will be 
improved by the proposed buffer enhancement. 

This Sensitive Areas Study i s  supplied to Charles Rosinski as a means of determining 
on-site wetland conditions, as required by the City of Kirkland during the 
permitting process. This report i s  based largely on readily observable conditions 
and, to a lesser extent, on readily ascertainable conditions. No attempt has been 
made to determine hidden or concealed conditions. Reports may be adversely 



affected due to the physical condition of the site, which may lead to observation 
or probing difficulties. 

The laws applicable to wetlands are subject to varying interpretations and may be 
changed at any time by the courts or legislative bodies. This report is intended t o  
provide information deemed relevant in the applicant's attempt to comply with the 
laws now in effect. 
The work for this report has conformed to the standard of care employed by 
wetland ecologists. No other representation or warranty i s  made concerning the 
work or this report and any implied representation or warranty is disclaimed. 

Wetland Resources, Inc. 

John Laufenberg 
Principal Wetland Ecologist 
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Field Data Sheet 
Rosinski Lot 5lSlater Avenue-WRI #03 198 

Investigation Date: 08120103 

Pit Depth Texture Color Moisture Species % Status Strata 

S 1 0-18"+ organiclsilt 10YR 211 sl. moist Populus babamifera 20 Fac tree 

Wetland Salix sitchensis 45 FacW shrub 

Rubus spectabilis 20 Fac+ shrub 

Spiraea douglasii 25 FacW shrub 

Rubus discolor t r  FacU herb 

Ranunculus repens t r  FacW herb 

Conclusion: Wetland - Parameters for wetland hydrology, hydrophytic vegetation, and hydric soils are met. 

S2 0-1 8" sandy loam 2.5Y 413 dry Populus balsamifera 20 Fac tree 

Non-Wetland Phalaris arundinacea 50 FacW herb 

Rubus discolor 35 FacU herb 

Eguisetum spp. 15 Fac herb 

Conclusion: Non-Wetland - Parameters for hydnc soils and wetland hydrology are not met. 
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Tony Leavitt, Planner 
City of Kirkland 
Department of Planning and Community 
Development 
123 5th Avenue 
Kirkland, WA 98033 

April 28,2005 

Re: Lot 51Slater Avenue, Reasonable Use Application 

Dear Tony: 

As you are already aware, this office represents Charles Rosinski with respect to his 
property known as Lot 5 on Slater Avenue. This letter and the materials submitted 
herewith constitute Mr. Rosinski's application for reasonable use approval to construct 
one single family residence on Lot 5, accessed fkom Slater Avenue N.E. 

As you are already aware, Mr. Rosinski submitted an application for wetland buffer 
modification in August, 2004, which included a detailed wetland report fkom Wetland 
Resources, hc .  Mr. Rosinski submitted that application for wetland buffer modification 
based on the City's prior written finding that "a Wetland Buffer Modification/Reduction 
is a viable option for Mr. Rosinski to allow for the construction of one new single-family 
residence." A copy of the City's original letter finding that the buffer modification was 
the appropriate review process is attached hereto. 

After Mr. Rosinski submitted his original application, the City determined that Mr. 
Rosinski should instead apply for a reasonable use approval and that staff would not 
support a buffer modification. As a result, Mr. Rosinski hereby submits this application 
for reasonable use. 

As you are aware, Mr. Rosinski has already paid $7953.50 in application fees based on 
the City's prior determination that Mr. Rosinski had to submit an application for buffer 
modification. In addition, Mr. Rosinski has lost approximately eight months of time due 
to the City's change of heart. Mr. Rosinski would not have submitted the buffer 
modification application but for the City's written determination that such was the 
approphate review process. As a result, we request the City to (a) expedite this second 

% (425) 451 -281 2 F: (425) 451 -281 8 

Cypress Building 
1500 1 14th Ave. SE Suite 102 Bellevue, WA 9i 



Tony Leavitt 
April 28,2005 
Page 2 

application for reasonable use and (b) apply all fees previously paid toward the review of 
this reasonable use application. 

Turning to the reasonable use application, following is a discussion of how Mr. 
Rosinski's proposal meets the reasonable use standards listed in Kirkland Municipal 
Code $90.140. The code provisions are set forth in bold, and answers follow in 
sequence. 

There is no permitted type of land use for the property with less impact on the 
sensitive area and the buffer is feasible and reasonable. 

The legally platted lot is encumbered by a Type 1 wetland and its associated buffer. Mr. 
Rosinski desires to construct a modest single family home on a this previously platted 
single family residential lot. Mr. Rosinski does not propose to construct any structures in 
the wetland itself The single family residence will be confined to the buffer and placed 
on the corner of the lot at the furthest point possible fkom the wetland. Mr. Rosinski has 
designed a house well below the size and dimensional allowance that might otherwise be 
permitted for the property but for the sensitive area restrictions. 

No on-site alternative to the proposal is feasible and reasonable, considering 
possible changes in site layout, reductions in density and similar factors. 

Correct, see above discussion. The single family residence is proposed for the only 
feasible location on the lot at the furthest distance possible fiom the sensitive area. 

The proposal, as conditioned, will result in a minimum feasible alteration or 
impairment to the functional characteristics of the sensitive areas, and their existing 
contours, vegetation, fish and wildlife resources, and hydrological conditions; and 
will not cause significant degradation of groundwater or surface-water quality. 

Mi-. Rosinski has provided a sensitive areas study by Wetland Resources, Inc., which 
recommends enhancement of the on-site buffer with native vegetation. Currently, 
significant portions of the buffer are covered by non-native vegetation. Mr. Rosinski 
proposes to reduce the typical 100 foot buffer to allow for construction of the single 
family home, and in exchange, to enhance the remaining portions of the on-site wetland 
buffer with native vegetation. Wetland Resources concludes that such actions "would 
increase the Wctions and values of'the existing wetland buffer on-site." The on-site 
buffer enhancements will improve hydrologic control, water quality, and wildlife habitat 
for the buffer and, consequently, the wetland itself. 

J Q ~ M Q ~ o ~ ~ J N A ~  PLLC 



Tony Leavitt 
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Page 3 

The inability to derive a reasonable use is not the result of the applicant's actions. 

Mr. Rosinski purchased Lot 5 after it was platted. Mr. Rosinski has not adjusted the 
boundary lines or in any other manner affected the dimensions of the lot. Mr. Rosinski 
has not taken any actions that would operate to create the need for rcasonable use. 
Simply, the lot as approved by the governing authority is the same and necessitates a 
reasonable use approval. 

The land use and environmental regulations which prevent reasonable use of the 
property were in effect at the time the applicant purchased the property. 

To the best of Mr. Rosinski's knowledge the land use and environmental regulations 
which prevent reasonable use of the property were in effect at the time the applicant 
purchased the property. Mr. Rosinski purchased the property with the intention of 
constructing a single family residence once sewer was extended to the lot, which took a 
few years. Mr. Rosinski's proposed use is consistent with the intended use for Lot 5 
when the property was subdivided. 

Thank you for your review of this application. Again, we request that all fees previously 
paid by Mr. Rosinski be applied to this reasonable use application and that the review 
process be expedited. 

Duana T. KolouSkovA 
Direct Tel: (425) 467-9966 
Email: kolouskova@mmlaw.com 

Enclosures 

cc: Client 

1820-1 application letter to City 4-26-05 
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The Watershed 

23 August 2005 

Tony Leavitt 
City of Kirkland Planning Department 
123 Fifth Avenue 
Kirkland, WA 98033 

Company 

BY- Re: Rosinski vroperty reasonable use application- environmental revlew 

Dear Tony: 

Thank you for the opportunity to review the reasonable use application on the Rosinski 
property located at 95XX Slater Avenue NE in Kirkland. This letter shall serve as our 
environmental review of the proposal. 

In addition to a site visit on August 3rd, 2005, the following documentation was reviewed: 

1) The Sensitive Areas Study for Reasonable Use, prepared by Wetland Resources 
Inc. (WRI), was reviewed. This document is dated 8120105 (revised 4/28/05). 

2) 1/21/04 letter to Kirkland Planner Tony Leavitt from Adolfson reviewing the 
wetland delineation. 

Findings 
The applicant is proposing a modest sized home on a highly encumbered lot. From the 
reduced-scale drawings provided in the WRI report the home appears to have a footprint of 
roughly 1,850 square feet. A modest yard is also proposed, appearing to be just large enough 
to have a reasonable setback from the road and side- and backyards sized large enough only 
to provide maintenance access. Overall, the scale of the proposed development is reasonable. 

The drawing included in the WRI report does not appear to have been generated by a 
professional land surveyor. This drawing should be compared to a survey of the property to 
verify that the wetland boundary, buffer mitigation areas and home site are accurately shown. 

WRI is proposing to remove invasive weeds and install native trees and shrubs in buffer areas 
that would remain outside of the home/ yard portion of the lot. Generally, this is an 
acceptable approach to mitigate for impacts while still allowing reasonable use of the site. 
However there are a number of problems with the specific details of the proposed mitigation 
actions. 

No fence, barrier or signage is proposed to demarcate the yard area from the buffer mitigation 
area. Barriers and signage are necessary to prevent future encroachment into the buffer. 

The plan states that all non-native vegetation would be removed from the mitigation area. 
However there is no description of how this removal would be carried out. Blackberry, reed 
canarygrass and Japanese knotweed are present and would need to be removed. These 
species are very difficult to eradicate from any site, thus a detailed plan is needed on how to 
remove each of these species. At minimum the plan should recommend tilling or raking to 
remove roots with follow-up herbicide applications to kill sprouting roots that are missed. 
Japanese knotweed is effectively killed by injection of herbicide into the hollow stems. 

141 0 Market Street, Kirkland, WA 98033 - (425) 822 5242 - fa, Al-rACHMENT 
watershed@watershedco.com - www.watershedco oS-oO*~(P I,' 
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The species selection of enhancement plantings is appropriate for this site, but planting 
densities are incorrectly calculated. Trees and shrubs are to be planted with on-center 
spacing of 10- and 5-feet, respectively, per the chart on page 5 of the WTI report. These are 
appropriate spacing numbers. However the table also shows that only 15 trees and 166 
shrubs are to be planted. At 10-foot spacing the tree total should come to 34; at 5-foot 
spacing, the shrubs should come to 264. This is based on spacing multipliers of 0.0462 for 
trees and 0.01 16 for shrubs. 

Also, there is room for more trees in the area depicted as devoted to shrubs only. The tree 
and shrub area should extend farther east to the wetland boundary and there is room for more 
trees along the southern site boundary from the edge of the proposed yard all the way to the 
wetland edge. 

The estimated project cost lists an installed price of $8.25 per plant as its only line item. The 
King County Bond Quantity Worksheet, which The City of Kirkland prefers to use (Tovar, 
pers. comm., 8/4/05), lists the installed price of 1-gallon plants at $13.54. Also, no other 
project costs are included such as the significant cost of removing invasive weeds. Similarly, 
no monitoring or maintenance costs are provided over the life of the project. Thus, for 
bonding purposes, this cost is far too low. 

The soil on the site appears to be historic fill, as it is gravelly and compacted. Soil 
amendments should be proposed. This could be in the form of compost tilled into the top 
several inches across the planting area. Area-wide amendments are much preferred to 
planting pit only amendment and generally results in lower mortality and lower maintenance 
costs. 

Irrigation is briefly mentioned in the maintenance section of the plan; however, a temporary 
system should be proposed to be installed at the beginning of the project. This system should 
provide a minimum of 1 inch per week over all planted areas for the first growing season 
(March 1 5 ' ~  to October 1"). The system should remain in place for the duration of the 
monitoring in case replacement plantings need irrigation. 

The monitoring plan is proposed to extend for three years post construction. Due to the 
density of invasive weeds on this site and the likelihood of re-invasion, a 5-year maintenance 
and monitoring schedule is more appropriate. This will allow the installed plants to mature to 
the point where they can compete against re-invasion of non-native plants once maintenance 
ceases. 

The annual schedule for monitoring is acceptable, however there is no set schedule for 
regular maintenance. Weeding of individual plants and to remove invasive should take place 
a minimum of twice per growing season. 

Performance standards for the mitigation site, listed under "Definition of Success", are 
acceptable. The only modification would be to change from references of the third year to 
the fifth year. 

Incorporation of woody debris andlor bird nest boxes into the plan would increase buffer 
function with minimum expense. 



T. Leavitt 
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Recommendations 
The following changesladditions to the proposed mitigation plan are recommended: 

1) Verify that the drawings in the WRI report match a survey drawing of the site. 

2) Incorporate a split rail fence or other suitable barrier (dense hedgerow) between 
the proposed yard and the buffer mitigation area. At least two sensitive area signs 
shall be mounted on the fence or in front of the barrier. 

3) Provide a detailed plan for removal of invasive weeds. Specific plans for 
different weeds may be warranted. 

4) Increase the total number of installed plants, by using the multipliers provided 
above. 

5) Propose more trees where appropriate on the plan, as described above. 

6 )  Propose to amend soils across the mitigation site. 

7) Include provisions for a temporary irrigation system to conform to the watering 
requirements given above. 

8) Increase the maintenance and monitoring period to five years. Stipulate that 
maintenance (weeding) take place a minimum of twice per growing season. 

9) Alter performance standards to reflect the change from three to five years. 

10) Incorporate woody debris andlor bird nest boxes into the proposed mitigation 
plan. 

Incorporation of the above recommendations into the buffer modification plan will ensure 
that the proposal will have a minimum impact on the wetland and will improve buffer 
conditions on this property. 

Please call if you have any questions or if you need further assistance on this project. 

Sincerely, 

7L& 
Hugh Mortensen 
Ecologist/PWS 

References 

1) Tovar, Patrice. Senior Planner, City of Kirkland Planning Department. Personal 
communication, telephone conversation with Hugh Mortensen (The Watershed Company), 
8/4/05. 
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Property Location 



A request for approval of a reasonable use permit to 
allow construction of one single-family residence within 
a wetland buffer. The proposed single family residence 
is approximately 3,045 square feet in size and would 
impact approximately 3,600 square feet of a Type I . .  

wetland buffer. 

Review Process: Process IIB, Hearing Examiner 
conducts public hearing and makes recommendation; 
City Council makes final decision. 



Site Plan 



Chapter 90: Drainage Basin. 
Regulations 

Wetland buffers serve to moderate runoff volume and 
flow rates; reduce sediment loads; remove waterborne 
contaminants such as excess nutrients, synthetic organic 
chemicals (e.g., pesticides, oils, and greases), and 
metals; provide shade for surface water temperature 
moderation; provide wildlife habitat; and deter harmful 
intrusion into wetlands. 
The primary purpose of wetland regulations is to achieve 
a goal of no net loss of wetland function, value, and 
acreage within each drainage basin, which, where 
possible, includes enhancing and restoring wetlands. 



Comprehensive Plan 

Goal NE-1: Protect natural systems and features from 
the potentially negative impacts of human activities, 
including, but not limited to, land development 

Goal NE-2: Manage the natural and built environments 
to achieve no net loss of the functions and values of 
each drainage basin; and, where possible, to enhance 
and restore functions, values, and features. Retain lakes, 
ponds, wetlands, and streams and their corridors 
substantially in their natural condition. 



KZC Section 90.140- 
Determination Criteria 

No permitted land use with less impact . , 

No onsite alternative with less impact 

" .  

Minimum feasible alteration or impairment 
of the sensitive area. 



Staff Conclusions 

SFR use is the least intensive use allowed 
on subject property based on zoning 
Proposed location is feasible and 
reasonable 
Proposal, with the incorporation of The 
Watershed Company's recommendations, 
would result in minimum feasible alteration 
of the sensitive area. 



KZC Section 90.140- 
Consideration Criteria 

Inability to derive reasonable use is the result of the 
applicant's actions. 

Staff concludes that the subject property , , 

was created legally, thus the inability to 
derive reasonable use is not a result of the 
applicant's actions. 



KZC Section 90.140- 
Consideration Criteria 

The land use and environmental regulations which 
prevent reasonable use of the property, were in ,  , 
effect at the time of purchase of the property by 
the applicant, 

The existing Chapter 90 regulations were 
adopted in April of 2002. 
Mr. Rosinski purchased the property in July 
of 2004 for $22,000 according to KC 
Records. 
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Staff Conclusions 

The applicant purchased the property after 
adoption of the current regulations. 
The applicant certified that the property 
was unbuildable and the price he paid 
reflects this fact. 

Staff assumes that the conditions on the 
property have not changed and that the 
property is still unbuildable. 



Staff Recommendation 

Based on the information presented, 
Staff concludes that the proposed 
reasonable use application should be , 

denied based on the fact that the 
applicant knew the property was 
unbuildable when he purchased the 
property. 



Charles B. Rosinski 
P.O. BOX 5000-139 
Duvall, WA 98019 

September 1,2005 

City of Kirkland Hearing Examiner 
123 Fifth Avenue 
Kirkland, WA 98033 

Re: Rosinski Reasonable Use Permit (ZON05-00016) 
Hearing Date and Place: September 1,2005; 7:00 p.m. 

City of Kirkland - City Hall Council Chatpber 
123 Fifth Avenue, Kirkland, WA 

Dear Hearing Examiner: 

I am the applicant for the above-referenced reasonable use permit. This letter is submitted to 
clarify and challenge factual inaccuracies, flawed assumptions, and misinformation contained 
in'the Advisory Report, Findings, Conclusions, and Recommendations ("Advisory Report") 
dated August 25, 2005, issued by the City of Kirkland Planning and Community 
Development Department ("Planning Departmenty7) on this matter. Additional detail will 
also be submitted by my testimony at the hearing of the matter. 

I absolutely object to and challenge the Planning Department's recommendation of denial of 
my application for a reasonable use pennit and respectfully request that the Hearing 
Examiner recommend approval. As reflected in my legal counsel's letter dated April 28, 
2005 (Advisory Report, Attachment 6), the Wetland Resources, Inc. report (Advisory Report, 
Attachment 5), the Watershed Company report (Advisory Report, Attachment 7), and the 
Advisory Report itself, my project clearly meets all reasonable use criteria established by the 
City of Kirkland Zoning Code ("KZC") 90.140. In fact, the Planning Department's 
specifically concludes that: 

(1) The proposed single family use is the least intensive use that is allowed for 
the subject property. There is no other permitted type of land use for the 
property that would have a lesser i,mpact on the wetland and associated 
buffer. 

(2) : Within the amount of wetland and buffer area on the subject property, the 
proposed location of the single-family residence is feasible and reasonable. 



(3) The proposal, as conditioned with the incorporation of the recommendations 
made by The Watershed Company, would result in minimum feasible 
alteration of or impairment to the functional characteristics of the sensitive 
areas, and their existing contours, vegetation, fish and wildlife resources, and 
hydrological conditions; and will not cause significant degradation of 
groundwater or surface-water quality. 

(Emphasis added.)(Advisory Report, p. 5) 

The recommended "rejection" of the permit by the Planning Department based solely on the 
timing of my purchase of the property, however, relies on inaccurate information, 
misinterpretation of the KZC, and would preclude any and all use of my property causing 
severe financial loss. 

I have no objection to including the recommendations contained in The Watershed Report 
(Advisory Report, Attachment 7, p.3) as conditions of permit approval. To the extent that the 
recommendations require that I increase the total number of installed plants (item 4), propose 
more trees (item 5), propose to amend soils across the mitigation site (item 61, or other items 
requiring further review, I have no objection to adhering to the Watershed Company's 
recommendations following their review of any such proposals. 

The following factual chronology provides the pertinent history of my acquisition and 
attempts to obtain permit approval for my property. 

July 9,2000: My then spo&e, Jayne K. Morse, entered into a written agreement to purchase 
the property from Keith and Kimiko Gosney for $30,000. (See, attached Exhibit A.) The 
payment terms were subsequently modified due to the Gosneys' interest in and acquisition of 
property in 2001 owned by Ms. Morse and located in Gold Bar. (See, attached Exhibits B, 
C.) The price was later reduced by $8,000 to a total of $22,000 based on a similar $8,000 
reduction in the price of the Gold Bar property sold to the Gosneys. (See, attached 
Exhibits B, C.) A deed of trust was also executed by Ms. Morse in April, 2001, secured by 
the property for payment of the purchase price of $22,000. (See, attached Exhibit A*) 

Under the agreement, title was to remain in the Gosneys until payment was made in 111, a 
building permit obtained, or at five years. (See, attached Exhibit A.) The Gosneys' 
subsequently confirmed on March 12, 2003 that title would be transferred to Ms. Morse 
before the end of 2004, or any time before then at her discretion. (See, attached Exhibit E.) 
As a result of my divorce fiom Ms. Morse in 2004, I ended up with her interest in the 
property. 



At the time that this agreement and purchase price was agreed upon, the property was 
unbuildable since bringing sewer to the property was cost-prohibitive and it was unknown 
when this situation would change. This was the reason that the real estate tax excise affidavit 
executed in July, 2004 (see, Advisory Report, Attachment 8) states that "[t]his is to certify 
that at the time of our purchase and sale agreement the property was unbuildable. Therefore 
the sales price is a reflection of that and is our true sales price of $22,000." This certification 
did not relate to any potential wetland buffer problems since I was not aware of any 
"unbuildable" problems related to wetland restrictions in 2000-2001 when the purchase price 
was established. 

December, 2002: I met with Tony Leavitt (Planner) with the Planning Department for 
the fist time. We discussed how to proceed and he recommended a "wetland buffer 
modification" instead of a "reasonable use exception" due to the fact that a buffer 
modification would be easier. At no time, did he indicate that the time of my acquisition of 
the property was an issue under either a ''wetland buffer modification" or a "reasonable use 
exception." 

February 18,2003: 1 met with and later retained Wetland Resources, Inc. to prepare a 
buffer modification plan for $2,000. 

August 20,2003: I received a buffer modification plan fiom Wetland Resources, hc. 

December 8,2003: Mr. Leavitt submits letter to Capital Resource Group, my lender, 
stating a wetland buffer modification is ''viable option for Mr. Rosinski to allow for the 
construction of a single-family residence." (See, attached Exhibit F.) Certainly, at the time, 
Mr. Leavitt was well aware of how far I planned on extending into the buffer. 

December 11,2003: Based on Mr. Leavitt's assurances, I submitted a buffer modification 
'plan to Mr. Leavitt, along with a check for $1,036.00 for a review of my proposal by their 
wetland consulting firm, Adolfson Associates. 

December 15,2003: I signed an agreement with City of Kirkland for wetland study review 
by Adolfson Associates. 

January 21,2004: I received a review letter fiom Adolfson which doesn't make mention 
of any major problems with my plan and so I proceeded with preparation of the formal 
application. 

August 6,2004: I met with Mr. Leavitt to review progress of my application, get 
information on "resident labels" needed for my application, and submitted my formal 
application along with a check for $5,5 10.00. (See, attached Exhibits G, H.) 

September 15,2004: I received a letter from Mr. Leavitt stating that my application was 



complete and that I should have a decision within 120 days. 

December 2,2004: I provided the City with a check for $1,407.50 for another review of 
my buffer modification plan by the City's consultant. 

December 15,2004: I received word fiom Mr. Leavitt abruptly reversing his position, 
claiming that a wetland buffer modification will not work, and that he was consulting with 
the city attorney on how to proceed. 

January 12,2005: Mr. Leavitt sends a letter to my legal counsel indicating that since the 
proposed modification extends into the buffer by more than onethird, that it would be in 
violation of the KZC and that the Planning Department would reject .the application if 
pursued. (See, attached Exhibit I.) Again, Mr. Leavitt was aware of this for months and yet 
continued to encourage me to pursue a buffer modification. 

April 28,2005: Having no other choice, I was forced to file a reasonable use 
application of the property. (See attached Exhibit J.) The Planning Department's form 
application made no inquiry as to the timing of the acquisition of the property or that this was 
even an issue. Nor did Mr. Leavitt ever indicate to me that the date of my acquisition of the 
property was somehow determinative of approval of the application. The f ist  time this issue 
was even raised was when I received the Advisory Report. 

The onIy reason for denial raised by the Planning Department relates to the requirement in 
KCZ 90.140 that the Hearing Examiner consider the following in determining reasonable 
use: 

1. The inability to derive reasonable use is the result of the 
applicant's actions, such as segregating or dividing property and 
creating the undevelopable condition, or taking actions in violation 
of any local, state, or federal law or regulation; and 

2. The land use and environmental regulations which prevent 
reasonable use of the property were in effect at the time of 
purchase of the property by the applicant. 

However, the purchase of the property occurred in 2000 by my ex-spouse, which was well 
before the implementation of the "current Sensitive Area Regulations (Zoning Code Chapter) 
which were adopted in April of 2002." (See, Advisory Report, p. 5-6,12(a)(4).) Although I 
received the property in 2004, it was a result of a divorce settlement and I certainly had no 
role in "segregating or dividing property and creating the undevelopable condition, or taking 
actions in violation of any local, state, or federal law or regulation." 



Moreover, there is absolutely nothing in the code that requires that the application must be 
denied if the "land use and environmental regulations which prevent reasonable use of the 
property were in effect at the time of purchase of the property by the applicant." Rather, this 
factor and the "inability to derive reasonable use is the result of the applicant's actions, such 
as segregating or dividing property and creating the undevelopable condition, or taking 
actions in violation of any local, state, or federal law or regulations" must both be present for 
the Hearing Examiner to consider this as factor in recommending denial. Further, even if 
they are both present, these are simply factors that should be considered. They do not 
necessarily and absolutely preclude approval of reasonable use. 

As reflected in my legal counsel's letter, dated April 28, 2005 (Advisory Report, 
Attachment 6) (see, attached Exhibit J), the Wetland Resources, Inc. report (Advisory 
Report, Ex. J Attachment S), the Watershed Company report (Advisory Report, Ex J 
Attachment 7), and the Advisory Report itself, the essential criteria for reasonable use have 
been met, i-e., there is no other permitted type of land use for the property that would have a 
lesser impact; the buffer is feasible and reasonable; no on-site alternative to the proposal is 
feasible and reasonable; and the proposal, as conditioned, will result in a minimum feasible 
alteration or impairment to the Eunctional characteristics of the sensitive areas and will not 
cause significant degradation of groundwater or surfacewater quality. 

Finally, denial of reasonable use would completely deprive me of any and all use of the 
property, the property will lose all economic value, and it will remain vacant and un-useable 
property. This is certainly not a good or practical use of the property and the very reason 
why "reasonabIe use" exception exists. 

I therefore respectfully request that the Hearing Examiner recommend approval of 
Reasonable Use Permit (ZON05-00016). Thank you for your consideration of this very 
important matter. 

Very truly yours, 
R 

Charles B. Rosinski 



Charlie, 
July 9,2000 

Land purchase proposal for lot 5 . 

Price $30,000~&1udiog back-rent owed for other lot 

Down payment $5000. Payments at $300 per month, with balloon payment 3 
months after building permit is obtained or at 5 years, whichever is sooner. 
Interest will accrue at 7.75% annual rate, compounded monthly. 

Payments are to be received by the fifth of each month Late fee of $2 per day 
beginning on the sixth day of the month and each day thereafter. Late fees do not 
apply towards principle. If your payments become four months overdue, then all 
money previously paid will be considered to be rent and this purchase agreement 
will be terminated. 

Purchaser must pay all taxes in timely manner. Purchaser is responsible for any 
liability issues. No oil or other hazardous material is allowed on property. If 
purchase is not completed, then purchaser will restore the property to its present 
condition. No lienable work may be done unless lien release is obtained priQr to 
work beginning. 

. . 

Title will stay in our W until payment iscompleted when building permit is ,... 

obtained or at 5 years. You wiU pay time ad costs to obtain building permit. We 
will make reasonable effortsto assist you to obtain building permit. , 

You will pay your lawyer to draw up agreement. Down payment will be due 
August 1,2000, and the first payment due by September 5,2000. . . 



~ l z o - x o  AGREEMENT TO SELL REAL ESTATE 

TIONS HEREINAFTER SET FORTH, which shall include the STANDARDS FOR REAL ESTATE TRANSAC- 
TIONS set forth within this contract. 

of 2 T red estate lo& in Q O I I /  A CP -.f 
Coun State of U % /Y I n 5 4 p ~ 3 n ~  RmurMevq WW'  

! 2. PURCHASEPRICE Y 3. 000 Dollars. Method of Payment: Ch&? CK 
(a) Deposit to be held in aust by $ 
(b) Approximate principal balance of first mortgage to which conveyance shall be 

subject, if any, Mortgage holder 
Interest er iapum: Method of payment * 

(c) Other: I. P&U f 
(dl Cash, certified or local cashier's check on closing and delivery of deed (or 

greater or lesser amount as may be necessary to complete payment of pmhase 
price after credits, adjustments and prorations). 

3. PROWONS:  Taxes, insurance, interest, rents and other expenses and revenue 
rated as of the date of closing. 

.- . - - ~ - ~ ~ O N S , E A S ~ J ~ ~ A 7 1 1 ~ N $ ~  B - u ~  sh& 
prohibitions and requirements imposed by governmental authority, (b) Res 
or common to the subdivision, (c) Public utility easements of record, provided said easements 

. Seller wanants that there shall be no 

5. DEFAULT BY BUYER: If Buyer fails to grfonn any of the covenants of this contract, all money paid pursuant 
to this contract by Buyer as aforesaid shall be retained by or for the eccount of the Seller as consideration for the exe- 
cution of this contract and as agreed liquidated damages and in full settlement of any claims for damages. 
6. DEFAULT BY SELLER: If the seller fails to perform any of the 
paid by the Buyer, at the option of the Buyer, shall be returned to the B 
the right of specific performance. 
7. TE- INSPECTION: At least 15 days before cIosing, Buyer, at Buyer's expense, shall have the right to 
obtain a written report from a there is no evidence of live termite or other wood- 
boring insect infesmon on said property age from prior infestation on said property. If there is 
such evidence. Seller shall pay up to the treatment required to remedy 
such infestation, including repairing which have been damaged, but if 
the costs for such treatment or repairs exceed three (3%) percent of the purchase price, Buyer may elect to pay such k 
excess. If Buyer elects not to pay, Seller may pay the excess or cancel the contract. tn - 
8. ROOF INSPECTION: At least 15 Buyer, at Buyer's expense, shall have the right to obtain TZI 
a written report fiom a licensed roof is in a watertight condition. In the event repairs are 
required either to correct leaks or to replace or soffit, Seller shall pay up to three (3%) percent of the 2: 
purchase price for said repairs which shall a licensed rookg contractor; but if the costs for such 
repairs exceed thee (3%) percent of the purchase price, Buyer may elect to pay such excess. If Buyer elects not to 
pay. Seller may pay the excess or cancel the contract. 
9. OTHER INSPECTIONS: At least 15 days before closing, Buyer or his agent may inspect all appliances, air con- 
ditioning and heating systems, machinery. sprinklers and pool system included in the 
sale. Seller shall pay for repairs n e w s  ch items in working order at the time of closing. Within 48 

notice to Seller, to inspect the premises to determine 

of Sale with warranty of title. 

hours before closing, Buyer shall be enti 
that said items are in working order. All items of personal property included in the sale shall be transferred by Bill 

Rev. 4/99 

ATHH 



10. LEASES: Seller, not less than 15 days before to Buyer copies of all written leases and estop- 
pel letters fiom cxqh tenant specifying the nature and tenant's occupancy, rental rates- and advanced rent 
and security deposits paid by tenant. If Seller is tenants, Seller shall furnish the same 
information to Buyer within said time period in and Buyer may contact tenants thereafter 
to confirm such information. At closing, sew shall &liver and assign all original leases to Buyer. - 
1 1. ME-CS LIENS: Seller shall furnish to no improvements to the sub- 
ject property for 90 days hnmwliately preceding statements, claims of lien or 
potential lienors known to Seller. If the property eller shall deliver releases or 
waivers of all mechanics liens as executed by gen and materialmen, in addi- 
tion to the seller's Lien affidavit, setting forth then tors, suppliers and mate- 
rialmen and reciting that all bills for work to the subject property which could serve as basis for mechanics liens have 
been paid or will be paid at closing time. 

12. PLACE OF CLOSING: Closing shall be held at the office of the Seller's attorney or as otherwise agreed upon. 

13. TIME IS OF THE ESSENCE: Time is of the essence of this ~ k e  and Fmbase.Agreement. 

14. DOCUMENTS FOR CLOSING: seller's attorney shall prepare deed, note, mortgage. Seller's -davit, any cor- 
rective instruments required for perfecting the title, and closing statement and submit dopies of same to Buyer's attor- 
ney, and copy of closing statement to the broker, at least two days prior to sheduld closingdate. 

15. EXPENSES: State documentary stamps required on the i n s m e n t  of conveyance and the cost of recording any 
corrective instruments.shalt be paid by the Seller. Documentary stamps to be affixed to the note secured by the pur- 
chase money mortgage, intangible tax on the mortgage, and the tost of recording the deed and purchasing money 
mortgage she& be paid by the Buyer. 

16. INSURANCE: If insurance is to be prorated, the Se or before the closing date, furnish to Buyer all 
insurance policies or copies tbereof. 

1'7. RISK OF LOSS: If th. ipproremexits are damagmg@ ualty before delivery of the deed and can be . 
restored to substantially the same condition as now of 60 days thereafter, Seller shdl-'so restore the ' 
improvements and the closing date and date of ' e o ssession hereinbefore provided shall -be extended 
accordingly. If Seller fails to do so, the Buyer shall have the option of (1) taking the property as is, together with 
insurance proceeds, if any, or (2) cancelling the cona;ict, and all deposits shall be forthwith refumed to the Buyerand 
all parties shall be released of any and all obligations and liabpty. 

18. MANENANCE: Between the date of the of closing, the property, including lawn, shrub- 
bery and pool, if any, shall be maintained by the S as,it existed as of the date of the contract, 
ordinary wear and tear excepted. 

G DATE. Thjs con c g & be closed and the deed and possession shall be delivered on or before the lg'F$ of &h$&-~~~ . (year), unless extended by other provisions of this mnrmct 

20. TYP- OR HANDWRITTEN PROVISIONS: Qpewri#en or handwritten provkions inserted in this ; 
form shall control all printed provisions in conflict therewith. . . 

21. OTHER AGREEMWTS: No agreements or representations, unless incorporated in this contract, shall be bind- 
ing upon any of the parties. 
22. RADON GAS DISCLOSURE. As (Landlord) (Seller) makes the following disclosure: faadon 
Gas" is a naturally occurring radioactive g has accumulated in a building in sufiicient quantities, may 

have been found in buildings in 
p m n t  health risks to persons who are Levels of radon that exceed federal and state g u i d e b  

. Additional information regarding radon and radon testing may 
be obtained fhm your county public health unit:'. 

23. LEAD PAINT DISCLOSURE. "Every purchaser of any interest in residential real property on which a residen- 
tial dwelling was wilt prior to 1978 is notified operty may present exposure to leadfrom lead-based paint- 
that may place young children at risk of d oisoning. Lead poisoning in young children may produce 
permanent neurological damage, reduced intelligence quotient, behavioral problems 
and impaired memory. Lead pis sk to pregnant women. The seller of my interest in 
residential real estate is required idonnation on lead-based paint hazards from risk 
assessments or inspection in the seller's possession and notify the buyer of any h o r n  lead-based paint hazards. A 
risk assessment or inspection for possible lead-based paint hazards is recommended prior to purchase." 

24. SPECIAL CLAUSES: 

in this transaction, and agrees to pay as commission 

, 

of the deposit in case same is forfeited by the Buyer through failure to perform, as compensation for senrices ren- 
dered, provided same does not exceed the full amount of the commission. 





I 

. , 
2. PURCHASE PRICE Dollars. Method of Payment C h  

'(a) Deposit to be held in aust by' $R// /P (b) Approximate principal balance of first mortgage to which conveyance shall be 
subject, if any, Mortgage holder: $* . .q/A 
Interest ' - 8 per annurn: Method of payment 

(c) other: UP TPUJ+ s.-~?,ddd.nb 
(d) Cash, certified or local cashier's check on closing and delivery of deed (or-sucb 

greater or lesser amount as may .b necessary to completd payment of 
price after credits, adjustments and prorations). s*~m&-Q@- 

3. PRORATIONS: Taxes. insurance, interest, rents and other expnses and revenue of said property shall be pro- 
rated as of the date of closing. 

any, (e) Other 

5. DEFAULT BY BUYER: IPBuyer fails to perfom1 shy of the covenants of this contract, all money paid pursuant 
to this contract by Buyer as aforesaid shall be retained by or for the account of the Seller as consideration for the exe- 
cutkin of this conmct andas~weed liquidakd d a m a g ~ ~ ~ ~ ~ ~ ~ ~ p ~ ~ f ~ a p x . c l ~ . w  for damages. . 

6. DEFAULT BY SELLER: If the Seller fails to perform any of &e covenants of k s  6nrrak;'the ahrdsaid Ir!qnq 
paid by the Buyer, at the option of the Buyer, shall be retumed to the Buyer on demand; or the Buyer shall haw only . . 

. . .  the right of specific performance. 

7. TERMITE INSPECTION: At least 15 d s b f e c ng, Buyer, at Buyer's expense, shall have the right to 
obtain a written *port from a licensed exte #)$ UEIX is no evcnce  of live tmik or other woaj- 
boring insect 'infestation on said property n r st ti da age from prior infestation on said properiy. If &ere is 
such evidence. Seller shall pay up to three ( o) rce t of the purchase price for the treatment required to remedy 
such infestation, including repairing and replaci portions of said irnpmvemenls which have been damaged; but if 
the costs for such treatment or repairs exceed three (3%) percent'of the purchase price, Buycr may elect to pay such 
excess. If Buyer elects not to pay, Seller may pay the excess or cancel the contract 
8. ROOF INSPECTION: At least 15 er, at Buyer's expense, shall have the right to obtain 
a written report from a licensed roofe in a watertight condition. In the event repairs are 
required either to correct leaks or to re soffit, Seller shall pay up to three (3%) percent of the 
purchase price for said repairs which licensed rvofing contractor, but if the cosls for such 
repairs exceed three (3%) percent er may elect to pay such wdess. If Buyer elects not to 
pay, Seller may pay the excess or 

9. OTHER INSPECTIONS: At least 15 sing, Buyer or his agent may inspect all appliances, air con- 
ditioning and heating systems, el ing, machinery, sprinklers and pool system included in the 
sale. Seller shall pay for repairs items in working order at the time of closing. Within 48 
hours before closing, Buyer shall able notice to Seller, to inspect the premises to determine 
that said itcms are in working ord 1 property included in the sale shall be transferred by Bill 
of Safe with warranty of title. 



. . 

10. LEASE: Seller, not,dess than 15 days before h to Buyer copies OF all written Idses and estop- 
pel letters from each tenant specifying the nature ennnt's occupancy, rental rates and advanced rent 
and security deposits paid by tenant. If Seller is letters from tenants, Seller shall furnish the same 

I information to Buyer within said time period in t ffidavit, and Buyer may contact tenants thereafter 
to confirm such information. At closing, seller s assign all original leases to Buyer. 

1 1. MECHANICS LIENS: seller shall furnish to Buyer an affidavit that there have been no improvements to the sub- 
ject property for 90 days 
potential lienors known to Seller. If 
waivers of all mechanics liens as suppliers and materialmen. in addi- 
tion to the seller's lien affidavit, subcontractors, suppliers and mate- 
rialmen and reciting that all as basis for mechanics liens have 
been paid or will be paid at closing time. 

12. PLACE OF CLOSING: Closing shall be held at the offi&.of the Seller's attorney or as otherwise agreed upon. 

13. TIME IS OF THE ESSENCE Time is of the essence ot: this Sale and Purchase Agreement. 

14. DOCUMENTS FOR CLOSING: Seller's attorney shall prepare deed, note, mortgage, Seller's affidavit, any cor- 
rective instruments required for perfecting the title, and closing statement and submit copies af same to Buyer's attor- 
ney, and copy of closing statement to the broker, at least two days prior to scheduled closing date. 

15. EXPENSES: State documentary stamps required on h e  instrument of conveya.k. and the cost of recording any 
corrective instrumenh Shall be p@d by the, Seller. Documentary stamps to be aFfixed to the notdkxured by the pur- 
chase money mortgage, intangible tax on the mortgage, and the cost of recording the deed and purchasing money 
mortgage shall be paid by the Buyer. 

16. INSURANCE: If insurance is id &.prorat on or before the closing date, furnish to  Buyer all 
insurunce policies or copies thereof. 

17. RISK OFLOSS:.If the improvements arc: drunaged by fir* or casudty before delive~y of the dezd utrd canv be 
reslori-d to substan~ially the same condition 

18. MAINTENANCE: Between the date of the 
bery tilid pool. if any, shall be maintained by t 
ordinary w w  and tear excepted. 

19. CLOSING DATE: This ntract shall be closed and the deed and possession shall be delivered on or Ixfore the 
16 day of fir p (r . 4 00/ (year), unless extended by other provisions of this contr~ct. 

20. TYPEWRITTEN OR HANDWRITTEN PROVIStONS: mewritten or handwritten provisidns inserted in this 
form shall control all printed provisions in conflict therewith. 

21. OTHER AGREEMENTS: No agremznts or representations, unless incorporated in this contract, shall be bind-. 
ing upon any of the parties. 
22. RADONGAS DISCLOSURE. As requilzd by (Seller) makes the f o l l o w i ~  disclosu~: "Radon 
Gas" is a naturally occurring radioactive gas that, whe ulated in a building in sufficienr quantities, may 
present health risks to persons who are exposed to it o of radon that exceed federal and state guidelines, 
have been found in bui ldis  in regarding radon and radon testing may 
be obtained from your county public healtb unit. 

23. LEAD PAINT DISCLOSURE. "Every purchaser of ally interest in residadal real property on which ir residen- 
tial dwelling was built prior to 1978 is notified lead from lead-based puinr 
that may place young children at risk of poisoning in young children n~uy produce 
pernlanent neurological damage, intelligence quotient, behavioral problelns 
and impaired memory. Lead The seller of any .interest in- 
residential real estate is on lead-based paint hazards from risk 
assessments or inspection in known lead-based paint hazards. A 
risk assessment or inspection for possible lead-based paint hazards is recommended prior to purchase:' 
24. SPECIAL CLAUSES: 



-- 
I-. . . - 

% of the gross sales pric 
) or one-half. 

of the deposit in case same is o perform, as compensation for services ren- 
dered, provided same does not 

WlTNESSED BY: 

- 
Witness pate 

d 
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D m b e r  S8 2003 

David Vbbrtun 
Capital Resource Grow: 
5612 Lake washhgtonk~vd, ~uite.l~a 
Kirktaad, WA 98033 

Subjeot R & d i  Property 

Tbk letter is r e g t d q  the pmpty looaf& 3 95xx Slates A r n e  F& tax parcel number 
1238504605, located withid thn City of IGWmd that 'Mr. Charlid Ro* is lo6khg ta 
cwstrua a ~~~y borne on. 

Batd on tha wo& by Wetland R.tsowces,~a Wetland Buffar Mc&atian/ Rednction is a 
viable option fw Mr. Rosiftski to a o w  ~JI the camttwhn of &h singlsfbnily 
~ s i h ~ e ,  Kiddad Zoning Code wstiog 90.60 (Wtadbed) req- that the tipplioaticm be 
~ v i e ~ e d  thn2ugh- a Pmcess IIA 2A 6 d . e ~ .  A Proms P[A. r e v h  involves 8 PZarming. $ ' W R m H w a d a  e a m g ~ ~ o n . I t i s m y ~ d i a g ~ M r .  
ROdWd plrms an app1- bor this type of applicatim in l i ~ e  near fitf21L8. 

If you have any further q&om m@ng the M ~ a n  listed above, please do not hesitate 
to cantact me at (425) 576-2907. ' 

s-ru, 
P L A N N N G A N D C O W D W P M I 3 N T  

&x&e+fl 
Tony Leavitt 
Plmw 



CHARLES B, ROSINSKI 
P-0. BOX 5000-139 
DWALL, WA. 98019 

425-34 4-2763 
360-805-954 6FAX 

August 20, 2004 
- < 

Tony Leavitt 
City of Kirkland 
Planning and Community ~evelopment - 
123 5th Avenue 
Kirkland, Wa. 98033 

I '  Dear Tony, 

I am submitting for your review and for that of the Hearing- 
Examiner a "BUFFER MODIFICATION PLAN" for my lot located . . 
on Slater Avenue in the City of Kirkland. 

It is my feeling that the proposed plan which was prepared 
by Wetland Resources, Inc. and reviewed by Adolfson Assoc.,:': 
Inc., the City's consultant at the time, complies'with all 
the applicable criteria set forth in the Zoning Code. The 
plan complies with the nine conditions set forth by meeting 
the standards or in most cases improves on the standards, 
As stated by WRT, "Hydrologic control, water quality, and 
wildlife habitat within the buffer area will be improved 
by the proposed buffer enhancementR. As can be seen by the 
report of WRI, the proposed plan greatly increases the 
functional use of the buffer which in turn protects Forbes 
Lake from any future pollution. 

In closing = . a l s o  feel that this project follows one of the 
City of Kirkland's new goals for it "Vision 'statement" 
which "encourages development practices that reduce -imp'acts 
on the envirorment". . . 

Thank ysu ~ f &  your consideration of my "Buffer Modification 
Plan" ., 

Sincerely, 

Charles B. Rosinski 

. . 

EXHIBIT 4 . . .  , ' 

n .  

. . 
. . . . .  . . 

. . 
. . . . 



C i  of Klrkland 
Department of Wning and CommunQ &velopment 

1 APPUCAllON FORM: ZONING PERMIT . 
. . 

PROCESS (Cirde me) I , @ llB 111 IV . 

Daytime 
&dlca& C. h~ \ BJ Ros.jn/sk,- . . 4 , s - 3 q ~ ~ 3 g t ~  

Applicant's mailing address: f? 0 8 .  ' GO Y ,C-d 00 - 
nuya.1l. U''u-. ' 

Note: If applicant i s  not &owner, he/de must be aothorizd as agent (see page 2). 

Daytime 
Property Owner's namk phone: 

I , . 
Owner's address: 

' I  
. - .  

. 
. A COPY OF THE STAFF REPORT; MEEIING AGENDAS AND THE NOTICE OF DECISION WILL BE MAILED TO THE 

APPUCAM. PLEASE INDICATE IF YOU WOULD ALSO UKE A COPY OF THESE MATERIALS TO BE SENT TO WE. . . 

PRoPERnOWNER: . YES-,NO__ . . 

I nt, indicate It& or tax number a-s street and nearest interredion): % 
k h $ ~  JmS d ~ k ?  

0 ct9 - #t?S (2) Tax parcel number: 

.1 
- . (3) me property IS &red: Ji)s ;d~ h ?%a. I and is presently used as: 

. . 
I 

. . 

(5) Have there been any previaus zoning permits for the subject properly? If so, what is the Department of 
Planning and Community Development file number? 

(6) Have rw met with a planner rior to subflitting your application?  YES^ NO- 
Name of planner. & W & P. W t lf. . Date of presubmittal meeting: #+- 
YOUR AffLK:ATIMJ WILL NOT BE COMPETE UNTlL ALL DOCUMENTS .LISTED ON THE APPUCATION CHECKUST ARE 
SUBMITTED. . 

YOU MAY NOT BEQN ANY ACTnmY BASED ON THIS APWCATKlN UNTIL A DECISION. lNCLUOlNG M E  RESOLWON OF 
APPEAL. HAS B E N  MADE. CONDllMNS OR RESTRICTIONS MAY BE PLACED ON YOUR REQUEST IF IT IS APPROVED. A m  
THE CIN HAS ACTED ON YOUR APPLICATION, YOU WILL RECEIVE FORMAL NOnCE OF THE OUTCOME IF AN APPEAL IS flea, 
YOU MAY NOT BEGIN ANY WORK UNTIL THE APPEAL IS SEi lED.  YOU MAY ALSO N,EO APPROVALS FROM OTHER C W  
DEPARTMEF~'Ts, PLEASE CHECK MIS BEFORE BEGINNING ANY ACTIVITY. .- 

? 

H:\Pcd\Permit Fcums\lnt& Frant W e r  Forms\Zoning Permit Applica~.doc 



N you suspect that your site mWms a stream or wetland a is adjacenl to a lake, you m y  need a wit han the M e  or k h a l  . . 

government 
City of ~ i r ~ a n d  
Deparbnent of Planning and Community Development 

APPLICATION FORM: ZONING PERMIT . . 

The undersfwed properly owners, und& penalty of perjury, each state that we are all of.lhe legal owners of the 
p w w t y  described in Exhiit A, whkh is attached as page 3 of this applietion, and designate . 

. . to act as our agent with respect to'ihis application; - 

(Vwy do - h not - hereby authorize empb jm of the %.of K i M  to enter mto Bs property which Is the 
subject of this application for the sole puplmoee of making any examhation of the prw which Is necessary to 
process this apprication. 

HOU) tURULESS AGREEMENT - READ WEFVLLY BEFORE SIGNING 

The u&gned in mafdng this application cert'lies under pnaHy of perjury, the bu(h and/or i&racy of dl 
statements designs, plans and/of spedficaticms submitted with said applicatim and hereby agrees to defend, pay, . 

and kmnIe3s me City of Kiridand, h, employees, and agents from any and all dams, including 'costs. 
expenses a d  attmefs fees inawed in investigation and defense of said cblms whether reai or imaginary which may 
be hereafter made by any person induqng the undersigned, his succtssors, d g n s ,  employees, and agents, and 
amlng 0-bt of reliance by the City of RManQ b officers, employees and agents upon any, maps, designs, drawings, 
plans or sw.%cations, or any factual statements, including the reasonable i n f e r m s  to be drawn therefrom 

' mtained in said application or submiied akmgwith said application. . .  

Signature: 

Name: 

Address: 

Telepfuine: 

Applicant 

Sirnature: 

Name: 

Address: 

Telephone 

P~OPertY Owner #l. 

- . Agent (Other than Applicant) prop* ~ e r  # 2 

Signature: Signature: 

Name: . Name: 

Address: Address: 

~elephonk Telephone: 

H:\Pcd\Permil Forms\lntemet Front Countec Forms\Zoing Pwmlt AppltcatlMI doc 7 4/22/03 
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City of Kirkland .. 

' D e ~ d m m f o f  Planning andCommun@ wwment , . . . . . . 
. . 

'APPLICATION FORM: ZONING PERMIT . 
. . 

WIBITA: LEGAL OEsm!Pnm 

. . .  

. :  LEGAL DESCRIP.TION. . . 

COT 5. BLOCK 43 OF BURKE AND FARRAR*~ KIRKUNO AOOITI~N : ' ' . To C I T Y  OF SEATTLE. 4s PER PLAT RECORDED I N  VOLUME .20, , . 
! 

, ' O F  PLATS. PAGE 14, RECORDS OF K I N G  COUNTY AIJDITOR: 

j 
i . -  SITUATE IN THE CITY OF KIRKLAND. COUNTY OF XING. 

. i  . . STATE O F  WASHINGTON. 



January 12,2005 

. . 

i . JAN 1 4 2005 .... 
4 * &  .. 

Duana Kolouskova 

I Johns Monroe Mitsunaga, PLLC 
1500 114' Avenue SE I I 

! 
Suite 102 

i Bellevue, WA 98004 
I 
i 
1 Subject: Rosinski Buffer Modification Application, ZON04-00019 

Dear Ms. Kolouskova: - 
It is my understanding that you represent Mr. Charlie Rosinski in conjunction with his 
interest in the property located in the City of W a n d .  On August 20, 2004 your client. 
submitted an application to mod@ the Type I Wetland Buffer on his property located at 
95xx Slater Avenue NE. His application proposes to reduce the buffer from the required 
100 feet to approximately 21 feet and modify the buffer through enhancement per 
Kirkland Zoning Code section 90.60. 

l%e proposal was.sentto thb ~ i t y ' s ' ~ e t 1 a n d  ~i-ltants, The~atershed.Company, in 
December of 2004 is part- .of: the normal review -process for buffer modification 
applications. A representative. of The Watershed Company, Hugh Mortensen, recently 
informed me of his findings. He determined that Mr. rosin ski!^ proposal.did not meet the 
criteria for a wetland buffer modification as set forth in KZC section 90.60.2a.2. This 
section provides that the wetland buffers may not be reduced at any point by more than 
one-third of the standards in KZC 90.45. Mr. Rosinksi's proposal exceeds this buffer 

- . reduction maximum. The PIanning Department also reviewed MI. Rosinski's plans amj 
has reconfirmed The Watershed Company's findings: I'm writing to advise you and Mi 
Rosinski of our findings so that you and he can determine how you would like the City to 
handle his wetland buffer modification application at this time. 

As a result of these findings, Mr. Rosinski has the, following two options regarding his. ' 
pending wetland buffer modification application: 

. . 

Withdraw the current application for a wetland buffer modification, or 

Continue the process through the public hearing before the Kirkland Hearing 
Examiner (the Hearing Examiner is the City's decision maker for this type of 
application). Based on the provisions of the Kirkland Zoning Code noted above, 
staff concludes that the application would likely be denied. The Hearing Examiner 
can choose to accept or reject the City recommended denial, As part of the 
process, a closed record appeal of the decision to the City Council is also 
available. 

. . 123 Fifth Avenue * Kirkbnd, Wclshington 98033-61 89 425.587.3000 l l Y  425.587.31 11 www.ci.~rldond.wa.vs 
. . . . . . . . 



Please advise us in writing and advise me which of the two options above Mr. Rosinski 
would Iike to pursue. The City would prefer a response by January 24 , if possible. 

Sincerely, 

Tony Leavitt 
Planner 

CC: Charlie RosiriSki, PO Box 5000-139, Duvali, WA 98019 
Robin Jenkinson, City Attorney 
Notebook 
File No. ZON04-00019 

..-.: a., - . 
:. 



JOHNSMONROEMITSUNAGA P L L C  

A Robert D. Johns a A Michael P. Monroe a A Darrell S. Mitsunaga A a Duana T. KolouSkovd A 

Tony Leavitt, Planner 
City of I(irkland 
Department of Planning and Community 
Development 
123 5& Avenue 
XCirkland, WA 98033 

Re: Lot S/Slater Avenue, Reasonable Use Application 

April 28,2005 

Dear Tony: 

As you are already aware, this office represents Charles Rosinski with respect to his 
propee known as Lot 5 on Slater Avenue. This letter and the materials submitted 
herewith constitute Mr. Rosinski's application for reasonable use approval to. construct 
one single family residence on Lot 5, accessed from Slater Avenue N.E. 

I As you are already aware, Mr. Rosinski submitted an application for wetland buffer 
I 

modification in August, 2004, which included a detailed wetland report fkom Wetland 
Resources, Inc. Mr. Rosinski submitted that application for wetland buffer modification 
based on the City's prior written finding that "a Wetland Buffer ModificationlReduction 
is a viable option for Mr. Rosinski to allow for the construction of one new single-family 
residence." A copy of the City's original letter finding that the buffer modification was 
the appropriate review process is attached hereto. 

After Mr. Rosinski submitted his original application, the City determined that Mr. 
Rosinski should instead apply for a reasonable use approval and that staff would not 
support a buffer modification. As a result, Mi. Rosinski hereby submits this application 
for reasonable use. 

As you are aware, Mr. Rosinski has already paid $7953.50' in application fees based on 
the City's prior determination that Mr. Rosinski had to submit an application for buffer 

. modification. In addition, Mr. Rosinski has lost approximately eight months of time due 
':- to the City's change of heart. Mr. Rosinski would not have submitted the buffer 

modificationapplication but for the City's written determination th;lt such was the 
appropriate review process. As a result, we request the City to (a) expedite this second 

E (425) 451-2812 F: (425) 451-2818 
Cypress Buitding 

1500 114th Ave. SE Suite '102 Bellevue. WA 98004 



Tony Leavitt 
April 28,2005 
Page 2 

application for reasonable use and @) apply all fees previously paid toward the review of 
this reasonable use application. 

Turning to the reasonable use application, following is a discussion of how Mr. 
Rosinski's proposal meets the reasonable use standards listed in Kirkland Municipal 
Code $90.140. The code provisions are set forth in bold, and answers follow in 
sequence. 

There, is no permitted type of land use for the property with Iess impact on the 
sensitive area and the buffer is feasible and reasonable. 

The legally platted lot is encumbered by a Type 1 wetland and its associated buffer. Mr. 
Rosinski desires to construct a modest single family home on a this previously platted 
single family residential lot. Mr. Rosinski does not propose to construct any structures in 
the wetland itself. The single family residence will be confined to the buffer and placed 
on the comer of the lot at the fb.rthest point possible from the wetland. Mr. Rosinski has 
designed a house well below the size and dimensional allowance that might otherwise be 
permitted for the property but for the sensitive area restrictions. 

No on-site alternative to the proposal is feasible and reasonable, considering 
possible changes in site layout, reductions in density and similar factors. 

Correct, see above discussion. The single family residence is proposed for the only 
feasible location on the lot at the fixthest distance possible from the sensitive area. 

The proposal, as conditioned, will result in a minimum feasible alteration or 
impairment to the functional characteristics of the sensitive areas, and their existing 
contours, vegetation, fish and wildlife resources, and hydrological conditions; and 
will not cause significant degradation of groundwater or surfacewater quality. 

Mr. Rosinski has provided a sensitive areas study by Wetland Resources, Inc., which 
recommends enhancement of the on-site buffer with native vegetation. Currently, 
significant portions of the buffer are covered by non-native vegetation. Mr. Rosinski 
proposes to reduce the typical 100 foot buffer to allow for construction of the single 
family home, and in exchange, to enhance the remaining portions of the on-site wetland 
buffer with native vegetation. Wetland Resources concludes that such actions ''would 
increase the functions and values of the existing wetland buffer on-site." The on-site 
buffer enhancements will improve hydrologic control, water quality, and wildlife habitat 
for the buffer and, consequently, the wetland itself. 

JOHNSMONIRO~UNAGA PI.Lc . , . . 



Tony Leavitt 
April 28,2005 
Page 3 

The inability to derive a reasonable use is not the result of the applicant's actions. 

Mr. Rosinski purchased Lot 5 after it was platted. Mr. Rosinski has not adjusted the 
boundary lines or in any other manner affected the dimensions of the lot. Mr. Rosinski 
has not taken any actions that would operate to create the need for reasonable use: 
Simply, the lot as approved by the governing authority is the same and necessitates a 
reasonable use approval. 

The land use and environmental regulations which prevent reasonable use of the 
property were in effect at the time the applicant purchased the property. 

To the best of Mr. Rosinski's knowledge the land use and environmental regulations 
which prevent reasonable use of the property were in effect at the time the applicanf 
purchased the property. M i  Rosinski purchased the property with the intention of 
constructing a single family residence once sewer was extended to the lot, which took a 
few years. Mr. Rosinski's proposed use is consistent with the .intended use for Lot 5 
when the property was subdivided. 

Thank you for your review of this application. Again, we request that all fees previously 
paid by Mr. Rosinski be applied to this reasonable use application and that the review 
process be expedited. 

Direct Tel: (425) 467-9966 
EmaiI: kolouskova@jmmlaw.com 

Enclosures 

cc: Client 

1820-1 applicalion letter to City 4-26-05 

JOHNSMONRQ~WAGA PI.Lc 



City of Kirkland 
Department of Planning and Community Development 

APPLICATION FORM: ZONING PERMIT 

PROCESS (Cirde one) I 1 ,  @ Ill IV 

Daytime 
Applicant's name: cH& &6? 5 wJ\c~3 \m phone: c ~ l z t ' ) ~ L (  ~~~~3 
Applicant's mailing address P.0. X'oX m-nO\ 

u. 
Note: If applicant is not w 2 $ G s h O  ku~be?z:?::&t (see page 2) cw ah\. d yk cG) 

Daytime 
 prop^ &net's name: SF~CWZZ ptnme: 

Owner's address: 

A COPY OF THE STAFF REPORT, MEmNG AGENDAS AND M E  NOTICE OF DECISION WILL BE MAILED TO THE 
APPLICANT. PLEASE INDICATE IF YOU WOULD ALSO UKE A COW OF THESE AIATERlALS TO BE SENT TO THE 
PROPERM OWNER: YES& NO- 

(1) Property address tdvacant, indicate lot or tax number, access street and nearest intersection]: .- 
9 a K  Sc A w t L M ,  LIG 

(3) The property is zonecI: GZS t D m  Prt and is pmenUy used as  ~kf ' tkh- 

(4) Describe permit application and the nature of project (attach additional pages if nectssaryj: 
t I$= -Q r SG-67. - 

(5) Have here been any previous zoning permits for he subject properly? L?O H SO, what is the m t  of 
Planning and (hnmn3y Development file number? 

' J (6) Have you met with a planner prior to submitting your aM~cation? YES, NO- 
Name of planner: T w V  c -\TI- Date of pre-subrnii meeting w & k y  & 

&SWSL;~M 
YOUR APPLICATION MU NOT BE COMPLm UNTIL ALL DOCUMENTS LISTED ON THE APPLICATION CHECKLIST ARE 

YOU MAY NOT BEGIN ANY ACTMM BASED ON MIS  APPLICATION UNTIL A DECISION, INCLUDING M E  RESOUmON OF ANY 
APPEAL, HAS BEEN MADE. CONDITIONS OR RESTRICTIONS MAY BE PLACED ON YOUR REWEST IF IT IS APPflovED. 
M E  CITY HAS ACTED ON YOUR APPLICATION. YOU WILL RECEIVE FORMAL NOTICE OF THE OUTCOME. IF AN APPEAL IS FILED, 
YW MAY NOT BEGIN ANY WOW( UNTIL M E  APPEAL 1S SEITLED. YOU MAY ALSO NEED APPROVALS FROM OTHER CITY 
DEPARTMENE. PLEASE CHECK M I S  BEFORE BEGINNING ANY ACTIVIM. 

If You s u W  that your site contains a stream or wetland or & adjacent to s lake, yw may need a pepit from &.date or federal 
government. 

C:\Daurnents and S e t t i n g s ~ \ D e ~ \ p d f s  fw hiemd\zrmingapplil'iIOnfwm.dac 6 
1/27/05 



City of Kirkland 
Department of Planning and Community Development 

APPLICATION FORM: ZONING PERMIT 

STATEMENT OF OWNERSHIP/DESIGNATI~N OF AGENT 

The undersigned property owners, under penalty of peiury, each state, that we are alC of the legal owners of the 
property d e s c r i i  in Qibit A,, whi& is attached as page 3 of thii application, and designate 
3afWfi to act as our agent with respect to this application. 

AUTHORRY TO ENTER PROPERTY 

(I/We) do & do not - hereby authorize employees of the Ci of KiMand to enter onto the property which is the 
subject of this application for the sole purpose of making any examination of the property which is necessary to 
process this application. 

HOU) HARMLESS AGREEMENT - READ CAREFULLY BEFORE SlGNlNG 

The undersigned in making thii appliition certifies under penally of perjury, the buth and/or accuracy of all 
statements, designs, plans and/w specifications submitted with said appliition and hereby agrees to defend, pay. 
and save hamdess the City of Kitldand, its officers, employees, d agents from any and all claims, including d, 
expenses and attorney's fees incuned in i&@tion and defense of said dakns whether real or imaginary which may 
be hereafter made by any person including the underrigned, his successors, assigns, employees, and agents, and 
arising out of reliance by the Cify of KMdand, its officers, employees and agents upon any maps, designs, ddm, 
plans or specspecmCations, ar any fadual statements, including the reasonable inferences to be drawn therefrom 
contained in said a p p l i o n  orsubrnitted along with said apptcation. 

Applicant Properly Owner P1 
.-. 

Sipature: Smture: 

sfyvlc - Name: Name: 

Telephone: Telephone 

f'ropeftjJ Owner# 2 Agent (Other than Applicant) 

Siature: e-, Signature: 

Name: ~ C W A  kkLfX~tbdfi  Name: 

Address: a -2 Address: 

Telephone: ( 4 ~ )  '(0 c9%.& Telephone: 

C:\Documents and Settir$s~egaia\OeskbpW b r  internet\zonh~app6ca~fwmckc 7- 
1/27/05 



NOTES 
I. u a e m ~ m n m H m l W m I I I I " . . , .  

. . 8 BENCH MARK 

. . 
C-8 RQSUlSKl SITE PLAN 
CR.C CONSULTtNG 

. .  RESIDENCE FOR. - 
P O  a % w + - ~  drnch 79COll. 

p G y i  MA L(01a FDY~P-- 
' CHARLES ROSTNSKI ' 

. . .  - :  



'APPLICATION FOAM: ZONING PERMIT - . .  
. . 

m-JIBITA- LEGAL D v P m  
. - 

. . .  . . 
. . 

. .  

. . 

. . .  LEGAL DESCRIPTION' 
. . . .Lor b ROCK 43 OF BU& *M) F*~YU+S K I ~ A ~  AIXIITIDN : . ' . 

. . To THE C I T Y  OF SEATTLE, AS PER P U T  RECORDED IN VM.UME.20. . , - 
. OF PUTS, PAGE 14, RECORDS OF KING C O M Y  Au)ITO(x 

' SrTum IN. THE CITY OF KIRKLAMI. COLWTY OF KING. 
I STATE OF 'WASHINGTON. , i 



s Robert D. Johns A s Michael P. Monroe A A Darrell S. Mitsunaga A s Duana T. KolouSkovi A 

City of Kirkland Hearing Examiner 
123 Fifth Avenue 
Kirkland, WA 98033 

September 1,2005 

Re: Rosinski Reasonable Use Permit (ZON05-00016) 
Hearing Date and Place: Septemb~r 1,2005; 7:00 p.m. 

City of Kirkland - City Hall Council Chamber 
123 Fifth Avenue, Kirkland, WA 

Dear Hearing Examiner: 

This office represents Charles Rosinski with respect to the above-referenced permit 
application for reasonable use. This letter shall be submitted at hearing of this matter to 
respond to the recommendation of the City of Kirkland, Planning and Community 
Development Department ("Planning Department") to reject Mr. Rosinski's application 
based on the singular ground that the assumed timing of Mr. Rosinski's purchase of the 
property somehow precludes approval. 

We strenuously dispute the Planning Department's strained interpretation of the Kirkland 
Zoning Code ("KZC") 90.140 and respecthlly request that you recommend approval of 
reasonable use. 

A Reasonable Use Permit Should Issue 

KZC 90.140 states, in part: 

In determining whether application of this chapter will deny reasonable use 
of the property, the decision maker shall consider the following: 

1. The inability to derive reasonable use is the result of the applicant's 
actions, such as segregating or dividing property and creating the 
undevelopable condition, or taking actions in violation of any local, 
state, or federal law or regulation; and 

Cypress Building 
1500 114th Ave. SE Suite 102 Bellevue, WA 98004 V\6 *C. m6 ' 



City of Kirkland Hearing Examiner 
September 1,2005 

2. The land use and environmental regulations which prevent 
reasonable use of the property were in effect at the time of 
purchase of the property by the applicant. 

(Emphasis added.) The Planning Department relies solely on paragraph 2 above as 
justification for rejection of reasonable use. 

A. Purchase of the Property Pre-Dated the Applicable Environmental 
Regulations 

As reflected in Mr. Rosinski's letter dated September 1, 2005, which shall be submitted 
at the hearing, the purchase agreement for acquisition the property actually occurred in 
2000. The Advisory Report, Findings, Conclusions, and Recommendations ("Advisory 
Report") dated August 25, 2005, issued by the Planning Department, however, makes 
clear that "[tlhe current Sensitive Area Regulations (Zoning Code Chapter 90) were 
adopted in April of 2002." (See, Advisory Report, pp. 5-6,12(a)(4).) 

The pertinent land use and environmental regulations which prevent reasonable use of the 
property were therefore not in effect at the time of purchase of the property by the 
applicant. The Planning Deparment's recommendation of rejection on this basis is 
therefore completely flawed and should be disregarded. 

B. The Planning Department Isolation of a Single Factor to Reject Approval is 
Unsupportable. 

The pertinent provisions set forth above are linked with an "and." "Statutory phrases 
separated by the word "and" generally should be construed in the conjunctive. See 1A 
Norman J .  Singer, Statutes and Statutory Construction 5 21 : 14, at 179-81 (6th ed.2002)." 
HJS Development, Inc. v. Pierce County ex re!. Dept. of Planning and Land Services, 148 
Wash.2d 451,474, f.n. 94,61 P.3d 1141, 1152 (2003). 

Consequently, the above phrases cannot be considered in isolation. Rather, in 
determining whether application of 90.140 would deny reasonable use, the existence of 
both (1) the "inability to derive reasonable use is the result of the applicant's actions, 
such as segregating or dividing property and creating the undevelopable condition, or 
taking actions in violation of any local, state, or federal law or regulations "land use and 
environmental regulations whch prevent reasonable use of the property were in effect at 
the time of purchase of the property by the applicant" and (2) the "land use and 
environmental regulations which prevent reasonable use of the property were in effect at 
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the time of purchase of the property by the applicant" must exist for the Hearing 
Examiner to consider t h s  as a basis for recommendation of denial. 

Here, there is absolutely no dispute that Mr. Rosinsl acquired Lot 5 after it was platted, 
that he has not adjusted the boundary lines or in any other manner affected the 
dimensions of the lot, or taken any actions that would operate to create the need for 
reasonable use. Since there is no basis that Mr. Mr. Rosinski somehow met the 
requirements of item (I), it is completely improper for the Planning Department to rely 
solely on item (2) even if the applicable land use and environmental regulations were in 
effect at the time of purchase. 

Moreover, KZC 90.140 does not mandate that reasonable use be denied even if both of 
these factors are present. Rather, these are simply factors that should be considered and 
their existence does not require the Hearing Examniner to automatically recommend 
denial without consideration of the other criteria of KZC 90.140. Since the 
overwhelming factual evidence supports reasonable use, the Hearing Examiner is fiee to 
and should recommend approval. 

B. The Planning Department Strained Interpretation Amounts to an 
Unconstitutional Taking of Property. 

The Planning Department's position precludes any and all use of the property, renders it 
completely valueless, and essentially forces Mr. Rosinski to forfeit land for the benefit of 
the City of Kirkland without compensation, and to provide an additional and unnecessary 
buffer to the wetland. This amounts to both an unconstitutional taking and violation of 
substantive due process. 

Where a land use decision is challenged under both takings and 
substantive due process, we must first examine the takings issue. Guimont 
v. Clarke, 121 Wash.2d 586, 594, 854 P.2d 1 (1993). A takings claim 
must pass two threshold questions. The first question is whether the 
decision denies the owner a fimdamental attribute of property ownership 
which includes the right to possess the property, to exclude others fiom 
the property, to dispose of the property, or to make some economically 
viable use of the property. Id. at 601-02, 854 P.2d 1; 121 Wash.2d 625, 
643-44, 854 P.2d 23 (1993); Presbytery of Seattle v. King County, 1 14 
Wash.2d 320, 329-30, 787 P.2d 907 (1990). A property owner alleging an 
unconstitutional taking bears the burden of establishing the challenged 
regulation destroys one of these fundamental attributes of ownership. 
Guimont, 121 Wash.2d at 604-05, 854 P.2d 1; Ventures Northwest Ltd. 
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Partnership v. State, 81 Wash.App. 353, 363, 914 P.2d 1180 (1996). The 
landowner must have the opportunity to prove at the outset that the 
regulation either physically "invades" his or her property, or constitutes a 
"total taking" by denying all economically beneficial or productive use of 
the property. Guimont, 121 Wash.2d at 602, 854 P.2d 1; Margola, 121 
Wash.2d at 644, 854 P.2d 23. 

If the landowner does not meet any part of the first threshold question, 
then we address whether the ordinance merely protects the public interest 
in "health, safety, the environment or the fiscal integrity of an area," or 
whether it goes further by requiring that the regulated party confer a 
public benefit. Guimont, 121 Wash.2d at 603, 854 P.2d 1 (citing Robinson 
v. Seattle, 119 Wash.2d 34, 49, 830 P.2d 318 (1992)); see Sintra, Inc. v. 
City of Seattle, 119 Wash.2d 1, 14-15, 829 P.2d 765 (1992). If the 
claimant fails to meet the second threshold question as well, then we 
proceed to the substantive due process claim. Guimont, 121 Wash.2d at 
594,854 P.2d 1. 

Even if a land use decision is not deemed to be a regulatory taking, it must 
still pass the constitutional due process test of reasonableness. Presbytely, 
114 Wash.2d at 330, 787 P.2d 907. The Presbytery court established a 
three-prong test for making this determination: (1) Is the decision aimed at 
achieving a legitimate public purpose; (2) does it use means that are 
reasonably necessary to achieve that purpose; and (3) is it unduly 
oppressive to the landowner? Id. 

Kahuna Land Co. v. Spokane County, 94 Wash.App. 836, 841-842, 974 P.2d 
1249,1252 - 1253 (1999). 

Here, there is no dispute that failure to grant reasonable use will destroy all economic and 
productive viability of the property, forces Mr. Rosinski to convey a public benefit 
without merely protecting the health, safety, the environment or the fiscal integrity of an 
area, and is unreasonable and unduly oppressive to Mr. Rosinski. The section of KZC 
90.140 relied upon by the Planning Department for rejection of reasonable use is 
therefore constitutionally flawed. 
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Conclusion 

We therefore respectfully request that the Hearing Examiner recommend approval of 
Reasonable Use Permit (ZON05-000 16). 

Very truly yours, 

Darrell S. Mitsunaga 

cc: Charles Rosinski 

Direct Tel: (425) 467-9962 
Email: mitsunaga@lmmlaw.com 

1820-1 Mitsunaga Ltr to Kirkland Hearing Examiner 09-01-05 



A h 
CITY OF KIRKLAND 

0' $ Planning and Community Development Department 
5 2 123 Fifth Avenue, Kirkland, WA 98033 425.587-3225 
'*&,,,c~* www.ci.kirkland.wa.us 

MEMORANDUM 

To: Ron McConnell, Kirkland Hearing Examiner 

From: Tony Leavitt, Planner C\Z 
Jeremy McMahan, Planning Supervisor 

Robin Jenkinson, City Attorney 

Date: September 15, 2005 

Subject: Rosinski Reasonable Use Application Staff Response, File No. ZON05-00016 

At the Hearing on September 1.1, Staff requested that the Hearing Examiner continue the hearing to 
allow staff enough time to review the two letters submitted at the hearing, Mr. Rosinski's letter 
(entered as Exhibit C) and Mr. Mitsunaga's letter (entered at Exhibit D), and draft a response. The 
Hearing Examiner agreed to give Staff until September 15'h to respond to the letters and also gave 
the applicant until September 291h to draft a rebuttal'to Staff's response. This memo is a response 
to both of these letters. 

Factual Chronology 

As it relates to the interaction with the City of Kirkland, Staff generally agrees with the timeline 
provided in Mr. Rosinski's letter, except that Staff would like clarify some of these items: 

December, 2002: Staff first met with Mr. Rosinski after an Order to Cease Activities was issued 
for work being done on the subject property without the proper approval. At this time, Staff advised 
Mr. Rosinski that a wetland delineation for the property would need to be completed to determine 
the exact extent of the wetland on the property. Staff also gave Mr. Rosinski a copy of Kirkland 
Zoning Code (KZC) Chapter 9 0  and went over applicable code sections. Staff did not recommend a 
Buffer Modification at this time, as we were not aware of the location of the wetland's edge. 

August 20, 2003: The report prepared by Wetland Resources, Inc. incorrectly combined the 
Buffer Modification Criteria with the Reasonable Use Criteria (see Enclosure 1). This error was not 
discovered by Staff until the Buffer Modification Review by The Watershed Company (the City's 
Wetland Consultant) on December 15, 2004. The report also included the wetland delineation as 
required by the Kirkland Zoning Code. 

December 8, 2003: In Staff's letter to Capital Resource Group, Staff states that the "based on 
work by Wetland Resources, a Wetland Buffer Modification/ Reduction is a viable option for Mr. 

EXHIBIT 



Rosinski." As noted above, this statement was based on an erroneous analysis by Wetland 
Resources in their August 20'" report and Staff and the City consultants did not discover this until 
December 15, 2004. 

December 11, 2003: Mr. Rosinski submitted the August 20, 2003, report for review by 
Adolfson Associates. Adolfson was only under contract to review the wetland delineation portion of 
the report (see Enclosure 2) and not the buffer modification portion. This review is required by 
KZC 90.40 and was paid for by Mr. Rosinski. Enclosure 3 contains the Adolfson review letter dated 
January 21, 2004. 

December 2, 2004: Mr. Rosinski paid for the first review of the buffer modification portion of the 
report, not another review of his report. 

December 15, 2004: Staff received a call from a representative of The Watershed Company 
stating that the proposed project did not meet the requirements for a buffer modification. The 
buffer modification only allows for a buffer reduction of up to 113 of the wetland buffer. For a Type 
I Wetland the buffer can only be reduced from 100 feet to 67 feet. Mr. Rosinski's proposal was for 
a reduction of nearly 80 feet (from 100 feet to 20 feet). This was the first time that Staff realized 
that the proposal did not meet this specific requirement. As Mr. Rosinski noted, this issue was 
immediately brought to his attention. 

January 12, 2005: The first time that Staff became aware of an issue with the buffer 
modification was on December 15 of 2004. 

April 28, 2005: Mr. Rosinski's attorney addresses the ownership issue in her letter (see 
Attachment 6 of the Staff Advisory Report), but she misinterpreted this section of code. Addressing 
this code section was a requirement for the application packet. 

Property Ownership 

The first issue to consider is what rules were in place when the property was purchased by the 
applicant? The Real Estate Excise Tax Affidavit indicates that Mr. Rosinski assumed ownership of 
the property on July 8, 2004. Mr. Rosinski argues that he took ownership of the property on July 
9, 2000. If this is the actual date that Mr. Rosinski took ownership of the property, then the 
interim regulations for sensitive areas as adopted by Ordinance Numbers 3658, 3706, and 3742 
were in place when he purchased the property (see Enclosure 4). These regulations are essentially 
the same as the current regulation in terms of required buffers, wetland types, buffer modification 
requirements, etc. As a result, even if it is one were to conclude that Mr. Rosinski purchased the 
property in July of 2000, the land use and environmental regulations which prevent reasonable 
use of the property were in effect at the time of purchase of the property by the applicant. 

The second issue to consider is what information was available to the buyer and seller. Following 
the Hearing date, Staff was able to locate a survey prepared for the previous property owner, Mr. 
Keith Gosney, in October of 1997 (see Enclosure 5). This survey shows five lots (including the 



subject property) and the extent of the wetlands on these properties. Staff does not know if this 
information was passed onto Mr. Rosinski at the time that he took ownership of the property to 
make him aware of the environmental constraints on the property. 

Finally, on the Real Estate Excise Tax Affidavit, Mr. Rosinski signed a statement declaring that at 
the time of purchase and sale agreement the property was unbuildable. At the September 1st 
Hearing, Mr. Rosinski stated that the reason for the signed Real Estate Excise Tax Affidavit 
Statement that the property was unbuildable was due to the fact that the property did not have a 
sewer connection within a reasonable distance. In fact, a sewer line was installed and completed 
within the Slater Avenue right-of-way in late 2003. A letter sent to Mr. and Mrs. Gosney, property 
owners of record with the King County Assessor's Office, in January of 2004 (see Enclosure 6) 
states that a sewer line was extended in front of the subject property and that the property is 
subject to a Latecomer's Assessment. Furthermore, Mr. Rosinski must have known of the sewer 
line at the time he signed the tax affidavit, due to the fact that the sewer line is depicted on the site 
plan (see Attachment 2 of the Staff Advisory Report) that was prepared in December of 2003. 

What the Hearing Examiner is Being Asked to Consider 

Turning to the arguments of Mr. Rosinski's attorney, Staff acknowledges that the following 
language in KZC 90.140 with respect to what the decision-maker is to consider in determining 
whether application of KZC Ch. 9 0  will deny reasonable use is conjunctive: 

In determining whether the application of this chapter will deny reasonable use of 
the property, the decision maker shall consider the following: 

1. The inability to derive reasonable use is the result of the applicant's 
actions, such as segregating or dividing the property and creating the 
undevelopable condition, or taking actions in violation of any local, state, 
or federal law or regulation; and 

2. The land use and environmental regulations which prevent reasonable 
use of the property were in effect at the time of purchase of the property 
by the applicant. (Emphasis supplied.) 

However, as Mr. Rosinski's attorney points out, "these are simply factors that should be 
considered . . ." KZC 90.140 does not require that both 1 and 2 be met nor state that the 
decision-maker may not take other factors into consideration. Staff focused on the timing of Mr. 
Rosinski's purchase and the regulations in place at the time of purchase. As discussed above, this 
view is not altered even if the Hearing Examiner accepts that Mr. Rosinski took ownership of the 
property in 2000. Moreover, Staff considered, and is asking the Hearing Examiner to consider, Mr. 
Rosinski's constructive and actual knowledge at the time of purchase. 



Regulatory Takings Argument 

Mr. Rosinski's attorney next contends that the Planning Department's position constitutes an 
unconstitutional taking. We disagree. Mr. Rosinski's attorney challenges the section of 
KZC 90.140 relied upon by the Planning Department for rejection of reasonable use, on its face 
and as applied (although not in that order). "In a facial challenge, the property owner must show 
the challenged regulation denied all economically viable use of his or her property." Orion Corp. v. 
State, 109 Wn.2d 621, 656, 747 P.2d 1062 (1987), cert. denied 486 U.S.1022, 100 L. Ed. 2d 
227, 108 S. Ct. 1996 (1988). Mr. Rosinski has not demonstrated that he will be denied all 
economically viable use of his property. Thus, Mr. Rosinski's facial challenge is without merit. Mr. 
Rosinski's attorney contends the Planning Department's position, or KZC 90.140 as applied to the 
applicant's property, is unconstitutional. The evidence in the record does not establish that 
KZC 90.140 caused the applicant a "significant economic deprivation" Orion at 633. There is no 
evidence that the applicant's "fundamental attributes of ownership" have been extinguished. 

You cannot lose what you never had. The 1997 survey prepared for Mr. Gosney demonstrated the 
extent of the wetland. The wetland regulations in place when Mr. Rosinski asserts he purchased 
the property in 2000 would have prevented the use Mr. Rosinski seeks to make of the property 
today. Mr. Rosinski certified, under penalty of perjury, that at the time he entered the purchase 
and sale agreement with Gosneys in 2004, "the property was unbuildable." Mr. Rosinski 
purchased property in Forbes Lake. Courts which have looked at the effect of a property owner's 
prior knowledge on a takings claim have concluded that there is no property right or property 
interest or right to build where an owner purchases the property knowing of environmental or land 
use regulations that limit or prohibit development. 

In Alegria v. Keeney, 687 A.2d 1249, 1253 (R.1 1997), the Court stated as follows: 

We agree with plaintiff that prior knowledge of applicable regulations is relevant in 
determining whether a claimant's investment-backed expectations were 
reasonable under the Penn Central analysis. In this case, plaintiff purchased the 
property knowing that its wetlands were subject to regulations. Therefore, we are 
led to conclude that plaintiff accepted the risk that the development plans he 
preferred would be disapproved. Although his investment-backed expectation to 
eventually develop the property in some manner may have been reasonable, 
plaintiff has not yet been prohibited from pursuing alternative proposals. Any 
investment-backed expectation to develop the property as though wetlands were 
not present, however, was unreasonable in light of this state's pervasive wetlands 
regulations. 

Similarly, in Creppel v. United States, 41  F.3d 627, 632 (Fed. Cir. 1994), the Court concluded: 

The third criterion - the extent to which the regulation interferes with the property 
owner's expectations - limits the recovery to owners who can demonstrate that 
they bought their property in reliance on the nonexistence of the challenged 



regulation. One who buys with knowledge of a restraint assumes the risk of 
economic loss. [Citations omitted.] In such case, the owner presumably paid a 
discounted price for the property. Compensating him for a 'taking' would confer a 
windfall. 

In Gazza v. New York State Dep't of Envtl. Conservation, 89 N.Y 2d 603, 616 (N.Y.  1997) the 
Court acknowledged: 

Our courts have long recognized that a property interest must exist before it may 
be 'taken' (United States v. Willow Riv. Co., 324 US 499, 502-503; Bennet v. 
Long Is. R. R. Co., 181 NY 431, 435). Neither may a taking claim be based upon 
property rights that have already been taken away from a landowner in favor of the 
public. . . To paraphrase Supreme Court's ruling, the purchase of a 'bundle of 
rights' necessarily includes the acquisition of a bundle of limitations. 

A final example of how courts have looked at a property owner's prior knowledge, but by no means 
the last example, is found in Good v. United States, 189 F.3d 1355, 1361 (Fed. Cir. 1999) as 
follows: 

At the time he bought the subject parcel, Appellant acknowledged both 
the necessity and difficulty of obtaining regulatory approval. The sales 
contract specifically stated that 'the Buyers recognize that . . . as of today 
there are certain problems in connection with the obtaining of State and 
Federal permission for dredging and filling operations.' Appellant thus had 
both constructive and actual knowledge that either state or federal 
regulations could ultimately prevent him from building on the property. 
Despite his knowledge of the difficulty of the regulatory path ahead, 
Appellant took no steps to obtain the required regulatory approval for 
seven years. 

The evidence has established that Mr. Rosinski was aware of potential wetland problems with the 
property. Staff asserts that this knowledge is relevant to his takings claim. 

In conclusion, Staff continues to recommend denial of the proposal based on the fact that the land 
use and environmental regulations which prevent reasonable use of the property were in effect at 
the time of purchase of the property by the applicant. Further, the 1997 survey indicates that the 
previous property owner was well aware of the environmental constraints on the property. 
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5. Survey prepared by Harstad Consultants in October of 1997 
6. Slater Avenue NE Sanitary Sewer Latecomer's Assessment Letter 
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Wetland Resources, inc. conducted a wetland delineation on the subject property 
in July of 2003. The subject site encompasses approximately 0.7 acres, lying 
southeast of the intersection of Slater Avenue NE and NE 97th Street in the city of 
Kirkland, Washington (Section 4, Township 25N, Range 5E, W.M.). 

Residential lots surround the subject property to the south and north, and Slater 
Avenue NE borders the property on the west. A portion of Forbes Lake covers the 
eastern half of the property. The western portion of the site slopes from Slater 
Avenue NE east towards Forbes Lake. No buildings exist on the subject site. 

The City of Kirkland classifies its wetlands according to the Kirkland Zoning Code 
(KZC), Chapter 90. Forbes Lake covers the eastern half of the property, and the 
wetland boundary extends west of the lake towards Slater Avenue NE. Therefore, 
one contiguous wetland covers the eastern 314 of the subject site. Forbes Lake 
and the associated wetland continue north and south of the subject site. No 
streams exist on-site. Under KZC, Section 90.30, the on-site wetland i s  categorized 
as a Type 1 wetland. Under KZC, Section 90.45, Type 1 wetlands are typically 
designated 100-foot buffers. To accommodate a single-family residence in the 
western 114 of the property, the applicant is proposing to  modify the typical 
buffers pursuant to  KZC Section 90.60.2 and 90.140. 

The vegetation within the on-site wetland (west of the open water portion of the 
wetland) contains a few trees and a dense shrub layer. Black cottonwood trees are 
present in the wetland, while willows and hardhack dominate the dense shrub 
layer. The understory in the wetland portions on-site is very open, because the 
thick shrub layer does not allow the needed sunlight to penetrate through. West 
of the wetland edge, native vegetation exists for approximately 20 feet toward 
Slater Avenue NE. The area to  the west of the native vegetation has been recently 
cleared and i s  currently dominated by Himalayan blackberry and reed canarygrass, 
both of which are non-native species. No canopy or shrub layer exists in the 
western portion of the property where the clearing occurred. 

According to  the Cowardin System, developed by the U.S. Fish and Wildlife Service 
and described in Classification of Wetlands and Deepwater Habitats of the United 
States, the classification for the on-site wetland i s  as follows: 

On-site Wetland: Palustrine, Aquatic Bed, Rooted Vascular 



Under the City of Kirkland Sensitive Areas Ordinance, Section 90.30, the on-site 
wetland i s  classified as follows: 

On-site Wetland: Type 1 Wetland. The Forbes Lake wetland, which covers the 
entire eastern 314 of the subject site, i s  a Type 1 wetland. It i s  equal to  or greater 
than 10 acres in size and has three or more wetland classes, one of which i s  open 
water (KZC 90.30.17~). Type 1 wetlands generally receive 100-foot buffers in the 
city of Kirkland. 

Methodology: 
On-site, the routine methodology described in the Washington State Wetlands 
ldentification and Delineation Manual (Washington State Department of Ecology 
Publication #96-94, March 1997) was used to make a determination, as required by 
the City of Kirkland. Under this method, the process for making a wetland 
determination is based on three sequential steps: 

1.) Examination of the site for hydrophytic vegetation (species present and percent 
cover); 

2.) If hydrophytic vegetation is found, then the presence of hydric soils is 
determined. 

3.) The final step is determining i f  wetland hydrology exists in the area examined 
under the first two steps. 

The following criteria descriptions were used in the boundary determination: 

Wetland Vegetation Criteria: 
The 1997 edition of the Washington State Wetlands ldentification and Delineation 
Manual defines hydrophytic vegetation as "the sum total of macrophytic plant life 
that occurs in areas where the frequency and duration of inundation or soil 
saturation produce permanently or periodically saturated soils of sufficient 
duration to exert a controlling influence on the plant species present." Field 
indicators were used to determine whether the vegetation meets the definition for 
hydrophytic vegetation. 

Wetland Soils Criteria and Mapped Description: 
The 1997 edition of the Washington State Wetlands ldentification and Delineation 
Manual defines hydric soils as "soils that formed under conditions of saturation, 



flooding, or ponding long enough during the growing season to develop anaerobic 
conditions in the upper part." Field indicators were used to determine whether a 
given soil meets the definition for hydric soils. 

The Soil Conservation Service mapped the subject property as Alderwood gravelly 
sandy loam soils with 6 to 15 percent slopes. The Alderwood soils are considered t o  
be moderately deep over a hardpan and moderately well drained soils that formed 
under conifers in glacial till. Permeability of this Alderwood soil i s  moderately rapid 
in the surface layer and subsoil and very slow in the substratum. Available water 
capacity i s  low, runoff i s  slow to medium, and the hazard of erosion i s  moderate. 
This soil i s  used for urban development, timber, pasture, berries, and row crops. 

Wetland Hydrology Criteria: 
The 1997 edition of the Washington State Wetlands Identification and Delineation 
Manual states that the "term wetland hydrology encompasses all hydrologic 
characteristics of areas that are periodically inundated or have soils saturated t o  
the surface for a sufficient duration during the growing season." It also explains 
that "areas with evident characteristics of wetland hydrology are those where the 
presence of water has an overriding influence on characteristics of vegetation and 
soils due to anaerobic and chemically reducing conditions, respectively." 

Additionally, the manual states that "areas which are seasonally inundated and/or 
saturated to the surface for a consecutive number of days 212.5 percent of the 
growing season are wetlands, provided the soil and vegetation parameters are met. 
Areas inundated or saturated between 5 and 12.5 percent of the growing season in 
most years may or may not be wetlands. Areas saturated to  the surface for less 
than 5 percent of the growing season are non-wetlands." Field indicators were 
used to  determine whether wetland hydrology parameters were met on this site. 

On-site Wetland Areas: 
The on-site wetland i s  a Type 1 wetland. The open water of Forbes Lake occupies 
most of the on-site wetland. The wetland area to the west of the open water 
contains a few black cottonwood (Populus balsamifera-Fac) trees. However, 
shrubs such as willows (Salix spp.-Fac-FacW) and hardhack (Spiraea douglasii-FacW) 
dominate the wetland vegetation, with very few herbaceous plants existing in the 
understory. The dominance of these "Facultative Wet" plant species indicate that 
the wetland area supports hydrophytic vegetation. 

The soils in the wetland area west of the open water on-site generally display 
Munsell colors of black (10YR 211) from the surface to greater than 18" below the 
surface. The soils have an organic/silt texture, and were slightly moist from 0-18" 
throughout the wetland area at the time of investigation. 



The presence of wetland plant species indicates that the observed hydrology 
persists into the growing season. The soil colors described above also indicate 
persistent wetland hydrology. Therefore, it appears that the on-site wetland meets 
the hydrological parameters outlined in the delineation manual. 

Non-wetland Area: 
The vegetation in the non-wetland area on-site varies. The buffer areas within 20 
feet west of the wetland edge contain native trees and shrubs such as black 
cottonwood, red alder (Alnus rubra-Fac), and willows. The non-wetland area west 
of those native trees and shrubs has been recently cleared and contains only 
herbaceous species such as reed canarygrass (Phalaris arundinacea-FacW), 
Himalayan blackberry (Rubus discolor-FacU), and horsetail (Equisetum spp.-Fac). 
Himalayan blackberry and reed canarygrass are non-native species that easily adapt 
to disturbance and are opportunistic plant species. 

The soils in the non-wetland portion of the site differ from the soils in the wetland 
portion of the site. From the surface to  18" below the surface, the soils in the 
non-wetland portion of the site generally display a Munsell color of olive brown 
(2.5Y 413). During the site investigation, the non-wetland soils were dry with a 
texture of sandy loam. 

PROJECT DESCRIPTION AND REASONABLE USE PROPOSAL 

The applicant i s  proposing a single-family residence in the SW portion of the 
subject site. The single-family residence would be constructed 20 feet east of 
Stater Avenue and 10 feet north of the southern property boundary t o  observe the 
required building setbacks. Pursuant t o  the Reasonable Use portion of the KZC, 
Section 90.140, the applicant is proposing to modify the wetland buffer t o  
accommodate the single-family residence. This proposed buffer modification would 
affect the buffer applied to the Type 1 wetland on-site. To accommodate the 
house and associated infrastructure, the applicant i s  proposing buffer reduction 
with enhancement (KZC 90.60.2.a.2). Therefore, the applicant is proposing t o  
reduce the typical Type 1 wetland buffer from i t s  typical 100 feet in exchange for 
enhancement of the remaining portions of the wetland buffer with native 
vegetation. This Reasonable Use application would increase the functions and 
values of the existing wetland buffer on-site. 

To mitigate for the reduced wetland buffer, the applicant is proposing to remove 
all non-native vegetation that occupies the buffer and enhance the remaining 
buffer area with native vegetation. The proposed buffer enhancement area equals 
5,710 square feet in area. Shrubs will be planted across the entire 5,710 square 
feet of the enhancement area. The applicant i s  also proposing t o  plant native 
trees north of the proposed house to  the northern property boundary. The area 



proposed for planting native trees equals 3,006 square feet (see map). This area 
has been cleared and the shrubs and trees wil l  increase the functions and values of 
the buffer. The proposed distribution of native plants for this buffer enhancement 
follows: 

Proposed Buffer Enhancement Plantings (5,583 s. f. of shrubs and 2,878 s. f. of trees) 
Common Name Latin Name Size Spacing Quantity 
1. Western red cedar Thuja plicata 1 gallon 10' 5 
2. Paper birch Betula papyrifera 1 gallon 10' 5 
3. Big-leaf maple Acermacrophyllum lgallon 10' 5 
4. Vine maple Acer circinatum 1 gallon 5' 34 
5. Osoberry Oemleria cerasiformis 1 gallon 5' 3 3 
6. Red elderberry Sambucus racemosa 1 gallon 5' 33 
7. Honeysuckle Lonicera involucrata 1 gallon 5' 33 
8. Cascara buckthorn Rhamnus purshiana 1 gallon 5' 3 3 

Quantity of One-gallon plants 181 @ 8.25/plant 

TOTAL ESTIMATED COST OF PLANT MATERIAL AND LABOR $1,493.25 

Planting shall take place in the early spring or late fall. Plants should be obtained 
from a reputable nursery. All plant materials recommended in this plan are typically 
available from local and regional sources, depending on seasonal demand. Some 
limited species substitution (including bareroot stock) may be allowed, only with 
the agreement of the consulting biologist or City of Kirkland biologist. Care and 
handling of plant materials is extremely important to the overall success of this 
enhancement project. 

The plants shall be arranged with the appropriate numbers, sizes, species, and 
distribution t o  achieve the required vegetation coverage. The actual placement of 
individual plants shall mimic natural, asymmetric vegetation patterns found on 
similar undisturbed sites in the vicinity. 

Requirements for monitoring project: 
1. lnitial compliance report 
2. Semi-annual site inspections (spring and fall) for a period of three years 
3. Annual reports (one written report submitted in the fal l  of each monitored year) 



The purpose for monitoring this enhancement project shall be to  evaluate i t s  
success. Success wi l l  be determined if monitoring shows at the end of three years 
that the definition of success (stated below) is met. The property owner shall 
grant access to  the enhancement area for inspection and maintenance to the 
contracted wetland professional and the City of Kirkland biologist during the 
monitoring period, or until the project i s  evaluated as successful. 

Criteria for Success: Upon completion of the proposed buffer enhancement 
project, an inspection by a certified wetland professional shall be made t o  
determine plan compliance. Condition monitoring of the plantings shall be done by 
a certified wetland professional. Final inspection will occur three years after 
completion of the project, and the consulting wetland professional will prepare a 
report as to  the success of the project. 

Definition of Success: The buffer enhancement area shall support at  least 80% of 
the native plants set forth in the approved restoration plan by the end of three 
years. The species mix should resemble that proposed in the plan, but strict 
adherence to  obtaining all of the species shall not be a criterion for success. By 
the end of the third growing season, the percent aerial coverage of native plants 
shall be 80% in the enhancement area and total invasive species such as reed 
canarygrass and Himalayan blackberry shall not exceed 10 percent. 

Maintenance: The buffer enhancement area will require periodic maintenance 
during the monitoring period. Maintenance may include, but wi l l  not require or be 
limited to, removal of competing grasses and invasive vegetation (by hand if 
necessary), irrigation, replacement of plant mortality, fertilization, and/or the 
replacement of mulch. Aggressive control of invasive grasses and Himalayan 
blackberry wi l l  likely be required in the proposed enhancement area. Appropriate 
maintenance requirements wi l l  be determined by site monitoring 

Contingency Plan: 
If 20% of the installed plants are severely stressed during any of the inspections, or  
it appears that 20% may not survive, additional plantings of the same species may be 
added to the planting areas. Elements of a contingency plan may include, but will 
not be limited to, more aggressive weed control, animal control, mulching, 
replanting with larger plant material, species substitution, fertilization, soil 
amendments, and/or irrigation. 

EXISTING WETLAND FUNCTIONS AND VALUES ASSESSMENT 

Methodology : 
The methodology for this functions and values assessment i s  based on professional 
opinion developed through past field analyses and interpretation. This assessment 



pertains specifically to the wetland and stream systems on-site, but is typical for 
assessments of similar systems throughout western Washington. 

Analysis: 
The wetland on the subject property serves important functions to the 
surrounding environment such as hydrologic control, water quality improvement, 
and wildlife habitat. 

Hydrologic control (flood control and water supply) is an important function 
provided by wetlands in western Washington. Wetlands function as natural water 
storage areas during periods of high precipitation. Wetlands with limited outlets 
store greater amounts of water than wetlands with unrestricted flow outlets. The 
depressional characteristics of wetlands often accumulate stormwater runoff. The 
ponded nature of many wetlands acts to  store any excess stormwater that reaches 
the wetlands. The subject wetland creates a natural water-retention system. 

The wetland on-site also provides important water quality features. Water quality 
is  closely tied to hydrologic control. Wetlands are areas into which floodwaters 
spread during periods of high runoff. As water flows through wetlands, it is slowed 
by vegetation, and sediment settles to  the bottom before the water moves further 
downstream. Suspended soils in the water may be removed as the water moves 
through wetlands, resulting in cleaner water entering streams, rivers, and lakes. 
Due to the on-site wetland, sediment may be trapped and water quality will be 
improved as the water moves through the site. The cleared buffer area east of 
Slater Avenue NE does not contain shrubs or trees, and therefore could be 
improved by the buffer modification and enhancement that is proposed. 

Many wildlife species are expected to  utilize Forbes Lake and its associated 
wetland edges, because the site provides valuable habitat for avian, mammal, and 
amphibian species. Forbes Lake and its associated wetland edges provide movement 
corridors, which become increasingly important as areas become developed. The 
on-site wetland contains resources such as food, water, thermal cover, and hiding 
cover in close proximity, which wildlife species require t o  thrive. The following are 
typical avian species that may utilize the on-site habitat: American crow (Corvus 
brachyrhynchos), American robin (Turdus migratorius), black-capped chickadee 
(Poecile atricapillus), bushtit (Psaltriparus minimus), common raven (Corvus corax), 
rufous-sided towhee (Pipilo erythrophthalmus), song sparrow (Melospiza melodia), 
steller's jay (Cyanocitta stelleri), winter wren (Troglodytes troglodytes), and many 
different waterfowl species. Mammalian species that may utilize this site include 
species that easily adapt to suburban environments such as bats (Myotis spp.), deer 
mice (Peromyscus maniculatus), eastern cottontail rabbits (Sylvilagus floridanus), 
moles (Scapanus spp. ), raccoons (Procyon lotor), shrews (Sorex spp.), skunks 
(Mephitis spp. ), squirrels (Sciuris carolinensis, Tamiasciurus douglasii), Virginia 
opossums (Didelphis virginiana), and white-tailed deer (Odocoileus hemionus). 
Although no egg masses, juveniles, or adult amphibians were observed during the 
field survey, some species are expected to occur within the wetland or adjacent 



habitats. The expected amphibian species include the pacific tree frog (Hyla 
regilla), the bullfrog (Rana catesbeiana), and the northwestern salamander 
(Ambystoma gracile gracile). These lists are not intended to  be all-inclusive, and 
may omit some bird, mammal, or amphibian species that do utilize the site. Some of 
the wetland buffer contains valuable wildlife habitat as well. However, the cleared 
area currently provides l i t t le wildlife habitat to most species and could be improved 
by planting native trees and shrubs. 

Along with the functions and values discussed above, the subject wetland provides 
additional important functions and values such as aesthetic value, recreational 
opportunities, and educational tools. 

Conclusion: 
The overall functions and values of the wetland on the subject property are 
moderate t o  high. 

POST-MODIFICATION WETLAND FUNCTIONS AND VALUES 

The proposed buffer modification wi l l  not adversely affect the functions and values 
in any manner. In fact, the hydrologic control, water quality, and wildlife habitat 
will be improved with the increased number of native plants in the wetland buffer. 
The buffer area from Stater Avenue NE toward the wetland edge has been cleared 
and non-native vegetation has invaded the area. Therefore, the applicant i s  
proposing t o  replace all the non-native vegetation with native trees and shrubs. By 
doing so, the enhanced buffer area will provide better functions and values than 
currently exist. In this case, there i s  no practical or feasible alternative 
development proposal that would result in less impact to the buffer. Hydrologic 
control, water quality, and wildlife habitat within the buffer area wil l  be improved 
by the proposed buffer enhancement. 

This Sensitive Areas Study and Buffer Modification Proposal is supplied t o  Charles 
Rosinski as a means of determining on-site wetland conditions, as required by the 
City of Kirkland during the permitting process. This report is based largely on 
readily observable conditions and, to  a lesser extent, on readily ascertainable 
conditions. No attempt has been made to determine hidden or concealed 
conditions. Reports may be adversely affected due to  the physical condition of 
the site, which may lead to observation or probing difficulties. 

The laws applicable to wetlands are subject to varying interpretations and may be 
changed at  any time by the courts or legislative bodies. This report is intended t o  
provide information deemed relevant in the applicant's attempt to  comply with the 
laws now in effect. 



The work for this report has conformed to the standard of care employed by 
wetland ecologists. No other representation or warranty i s  made concerning the 
work or this report and any implied representation or warranty is disclaimed. 

Wetland Resources, Inc. 

Scott Spooner 
Wetland Ecologist 

John Laufenberg k Senior Wetland Ecologist 
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Field Data Sheet 
Rosinski Lot 5lSlater Avenue-WRI #03198 

Investigation Date: 08120103 

Pit Depth Texture Color Moisture Species % Status Strata 

51 0-18"+ organiclsilt IOYR 211 sl. moist Populus balsamifera 20 Fac tree 

Wetland Salix sitchensis 45 FacW shrub 

Rubus spectabilis 20 Fac+ shrub 

Spiraea douglasii 25 FacW shrub 

Rubus discolor t r  FacU herb 

Ranunculus repens t r  FacW herb 

Conclusion: Wetland - Parameters for wetland hydrology, hydrophytic vegetation, and hydric soils are met. 

52 0-18" sandy loam 2.5Y 413 dry Populus babamifera 20 Fac tree 

Non-Wetland Phalaris arundinacea 50 FacW herb 

Rubus discolor 3 5 FacU herb 

Equisetum spp. 15 Fac herb 

Conclusion: Non-Wetland - Parameters for hydric soils and wetland hydroloqy are not met. 
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FAX TRANSMITTAL ? 

DATE: I .28.04 ; ! 

I 

TO: TONY LEAVITT i FAX: 425.803.2859 
CITY OF KIRKLAND 

1 

I 
FROM: Scorr SPOONER 1 TEL: 425.337.3174 

WETLAND RESOURCES, I@. 
: 

RE: Wetland Field Data ~ormifofor Charlie Rosinski property near Forbes Lake 
7 

NUMBER OF PAGES (INCLUDING T H I ~  PAGE): 2 
? 

Mr. Leavitt, 
I have completed the Wetland bielci Data Form for the Charlie Rodnski project on 
Slater Avenue near Forbes ~ a k e .  I am only including the first page of the form 
stating that we called the wetend a Type 1 wetland. If you need any of the other 
pages for any reason, please &ll me as we do have those sheets filled out and on 
file. If you have any questions garding any information in this fax, please contact 
John Laufenberg or me at any 

J 

Thanks, 

Scott Spooner 4 
' 3  

Wetland Ecologist 3 

Wetland Resources, Inc. :: 
j r 
I 
! 
i 
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AGREEMENT FOR PREPARATION OF WETLAND STUDY REVIEW FOR 

95xx Slater Avenue NE, Kirkland, WA 

Charles B. Rosinski, hereinafter referred to as "Proponent," and the City of Kirkland, hereinafter referred to as "City," 
agree and contract as follows: 

I. The City's Planning Official has determined that a wetland may exist on or near the subject properly, 
pursuant to Kirkland Zoning Code Section 90.40, and/or the City's SEPA review authority. 

II. The City is to direct and supervise preparation of a review of the submitted wetland delineation completed 
by Wetland Resources and/or as identified in the attached Task Authorization. This review will be 
completed by an independent consultant, Adolfson Associates, hereinafter referred to as "Consultant," 
according to the terms of an umbrella contract, available from the City for review by the Proponent. 

IIB. Paragraph IIB shall be applicable while the Proponent's application is pending or throughout the life of this 
contract, whichever is later. The work of the Consultant and the aforementioned wetland delineation review 
are for the purpose of providing the City with information and analysis, independent from the Proponent 
and the owner of the subject property. To that end, the Proponent shall refrain from entering into any 
agreement for any other services with the Consultant with respect to the subject property. In addition, the 
Proponent shall refrain from entering into any other agreement with the Consultant for services with 
respect to other property or proposed developments without full disclosure thereof to the City. The 
Proponent specifically agrees not to communicate with the Consultant, except for such communication as 
may be necessary for the Consultant to carry out the performance of this Agreement. Any such 
communication between the Proponent and, Consultant shall be carried on only in the presence of or with 
the prior approval of the City. 

Ill. The Proponent agrees to pay to the City in the manner set forth in Section VI below, the reasonable costs of 
having the aforementioned review prepared. Proponent understands and agrees to pay the City for services, 
costs, and expenses in accordance with the scope of services set forth in the attachment hereto, provided, 
however, that the total amount for preparation of the aforementioned review shall not exceed the sum of 
$1,036.00. 

Proponent agrees to disbursement from time to time of funds on deposit in said account to pay for 
Consultant services covered by the Agreement. Disbursement will typically be made by the City on a 
monthly basis for payment of Consultant's invoices for services and costs. The City will provide the 
Proponent a description of services rendered and a project progress report. 

IV. The Proponent agrees to cooperate reasonably with both the City and the Consultant so as to cause the 
efficient and prompt preparation of the aforementioned review. The Proponent agrees that the City will 
make available to the Consultant all relevant information in the City's files. 

V. The scope of services contemplated by this Agreement shall include preparation of aforementioned review 
whick, shall be delivered to the City and available to the Proponent, as attached herein. 

VI. Proponent will, within ten days of the signing of this Agreement: 

Deposit with the City of Kirkland funds sufficient to pay for the cost of preparation of the aforementioned 
review. If the Proponent fails to deposit such funds with the City within the required ten (10) days, this 
Agreement shall terminate. 

VII. The Proponent agrees that the aforementioned review and all supporting material submitted by the 
Consultant in the course of performing services under this Agreement shall be, in the hands of the City of 
Kirkland, public domain, and not subject to copyright. 

\\SRV-FILE02\~ers\Ueav1~\DATA\Del1neat1os\DelneaboGosney\Contraddoc 12.12.2003 Page 1 of 2 

ENCLOSURE ui 



lz{ls/ 2uU3 ~ 4 :  14 4254859589 THE M A I L  STATION 
PAGE 02 

' EC.12-2083 11:2Sm '-?NNTNG- ~10.w r . 3 ~ ~  

Vlll. Urrless dherwise sptfied within mls Agreement, this pmpaal shab be gowned by the laws af We CfV of 
Kirkland end the SMe of Washimgtm. 

IX. The parHael intent Is that Ad-n huciafes, serve as an independent consubrk No agent, emplayee, 
or reprerentatlve of the Cansubnt shall be deemed tn be an employee, agent, or remaserctatbB of the Ctbr 
or Propanent for any purpose. 

X, In the event that there Is, In me Ws apinion, the need for addl#onal review or further work bl.~ the 
aforementioned repart beyond lhe srr~pe of seMces attached herelrl, the C b  shall o h h  from the 
Cansubtaht an estimate of the tub1 added c& and seek Proponelrt's W e n  appmdal which shall net be 
unreas6nsW Whhekf. 

XI. Proponat agrees tD be respansibls far nggliw or intentional acts or oml%ns on the part of: 
Proponerrt or qpents ar employBeS In tho performance of this 4gwrnent in the event of aw ctaIm, suit, M 
action. 

Xll. The City m s  the rlat ta suspnd or terrni- this Atpeeme* on b (10) days wrltterr n&ce tD the 
Proment. If temlnated or suspended, Cansulpmt shall be entitld to meiv~ reasanable compensation 
for services rendered to the d@c oftermhation ar suspension, 

XIII. The Pmp~nent resews the 11m ta suspend or terminate this Agreement on ten (10) Days d n  natice to 
the City, and withdmwal of all r;el@ted zpnipg, subdtvlsion, and/or sharelirle permlt applications. If 
tenR&d or suspended, Consultant shall be entltlM to mceive reawnable compns;atlon for seruiccs 
~ d e l e r l  'co tho date d Brmmation or suspension. 

Attachment Task Authorhtlon descrlblngthe aoop of work 

LJ6- EXECUTED the parties h e m  this d r y  of kkY-- ,20, 03 

CITY OF KIRKLAND: PROPIIMWT; 

David Rarnsav 

Plannlng and CPmmunify Development 

AppFoved as to form: 

BY- 
WAttomey 

'If more than $20,000 



A D O L F S O N  

ATTACHMENT B* n m e d  Solutiom 
TASK AUTHORIZATION NO. 23004- Task%!z" 

City of Kirkland 
123 - 5th Avenue 
Kirkland, WA 98033 

CONSULTANT Adolfson Associates, Inc. 
ADOLFSON CONTACT Teresa Vanderburg 

5309 Shilshole Avenue NW 
Seattle, WA 98107 

PROJECT Rosinski single-family residence 
PROJECT PROPONENT Charlie Rosinski 

TASK AUTHORIZATION NO. 23004- Task #262 

CITY PLANNER Tony Leavitt 

TASK SCOPE Preliminary technical review 
1 staff 1 hrs $ 78.00 

2 Conduct site visit 
1 staff 4 hrs $ 312.00 

3 Review wetland report 
1 staff 1 lus $ 78.00 

4 Prepare review letter to city 
1 staff 5 hrs $ 390.00 

5 Telephone Consultation 
1 staff 1 hrs $ 78.00 

6 Reimburseables $ 100.00 

TOTAL COST Not to exceed $ 1,036.00 
without a prior written amendment to this Task Authorization 

TASK SCHEDULE All task elements to be completed upon three weeks of receipt of task authorizatic 

DELIVERABLES Letter Report - 

City of Kirkland (Lynn Stokesbary, Assistant City &tanagerx) Date / / 
(Eric Shields, Planning Director#) I 

L 

Date 

*~ttachment B (kdividual Task Authorization) to contract between City of Kirkland and Adolfson Associates, Inc. 

effective ~uly'17,2603 through June 30,2004. 

*ifmore than $20,000 
#if equal to less than $20,0wOLFSON ASSOCIATES, INC. 5309 Shilshole Avenue NW, Suite 200 Seattle, WA 98107 



January 21,2004 

Tony Leavitt 
Citv of Kirkland 

AFJI PM Planning and Community Development PLANNlN Q DEPAfi TM ENT 
123 5" Avenue D I ~  

D T  
Kirkland, Washington 98033-6189 

RE: REVIEW OF ROSINSKI - LOT SISLATER AVENUE, KIRKLAND, WASHINGTON 

Dear Tony, 

Adolfson Associates, Inc. (Adolfson) is pleased to present the following summary of our site visit and 
initial review of the Sensitive Areas Study and Buffer Modification Plan for Rosinski - Lot 5ISlater 
Avenue located at Slater Avenue NE and NE 97h Street, prepared by Wetland Resources, Inc. (WRI) in 
August 2003. 

Field Observations 

I met you on the subject property on January 14,2003 to assess current site conditions, verify wetland 
delineation boundaries, and the wetland buffer area proposed for modification. The site is a residential lot 
approximately 0.7-acre in size located southeast of the intersection of Slater Avenue NE and NE 97th 
Street. The site is bounded by two single-family residences to the north and south and by Slater Avenue 
to the west. The property extends east into the center of Forbes Lake. Most of the vegetation on the site 
consists of shrubs with a few mature black cottonwood trees. The western third of the property slopes 
gently to the east. This portion of the property contains Himalayan blackberry and reed canarygrass. 

WRI identified one wetland, associated with Forbes Lake, as occurring on the site. The wetland is 
considered a Type I wetland. Together the lake itself, this wetland combine to cover the eastern two thirds 
of the property. Our field investigation concluded that the WRI wetland flags accurately delineate the 
wetland boundary on site. We also agree that the wetland is a Type 1 wetland under to City of Kirkland 
Zoning Code Chapter 90. This wetland is in a primary basin (Forbes Creek) and is protected by a 100- 
foot buffer. This wetland is identified as Forbes 17 wetland in Kirkland's Streanzs, Wetlmzds, and 
Wildlife Study by The Watershed Company, dated July 1998. 

A disturbed area containing fill gravel and hay occurs the non-wetland portion of the site. It is 
approximately 10 feet wide and extends from the southwest comer of the property to the northeast for 
approximately 30 feet. It is within the 100-foot wetland buffer of the Forbes Lake wetland on site. We 
understand that this is an area of unauthorized grading that was conducted by the applicant in 2003. The 
current erosion control measures in place appear to be sufficient to protect the onsite wetland and Forbes 
Luke as an interim measure. We understand that this property will be developed for a single family 
residential home. If the property is not developed. this area shoul'd be revegetated to preserve the 
functions and values of the wetland buffer. 

ADOLFSON ASSOCIATES. INC. 5309 Sh~lsholc, Avc!nue NW, Su~te 200 1 ENCLOSURE 3 



Tony Leavitt 
Rosinski - Lot 5ISlater Avenue 
01/21/04 
Page 2 

In reviewing the Sensitive Area Study and Buffer Modijicution Plan, we were unable to determine if the 
wetland has been formally surveyed by a professional land surveyor, as required by KZC 90.40 3(c). We 
recommend that the property owner provide a professional survey of the wetland boundary flags. In 
addition, the report does not contain a completed Wetland Field Data Form as required by KZC 90.40 
3(h). We therefore recommend that the property owner's wetland consultant provide the completed 
wetland data form. 

Thank you for the opportunity to review this proposed stream buffer modification plan for the Rosinski 
single family residence. If you have any questions you may contact me or Teresa Vanderburg at 206-789- 
9658. 

Sincerely, 
ADOLFSON ASSOCIATES, INC. 

llon E. Logan 
Project Scientist 



ORDINANCE NO. 3658 

AN ORDINANCE OF TIIE CITY OF KIRKLAND, MLATINC TO 
SENSITIVE AREAS, AND REPLACING CHAPTER 90 OF THE 
KIRKLAND ZONING CODE WITH INTERIM SENSITIVE AREAS 
REGULATIONS (FILE NO. IV-95-104) 

WHEREAS, the City Council has the authority to adopt interim 
regulations pursuant to RCW 35A.63.220; and 

!WEREAS, in regular public meeting on February 18, 1997, the City 
Council determined that there is a need for interim regulation of development 
within wetlands, wetland buffers, stream buffers, and minor Iake buffers, and 
adopted interim regulations by Ordinance No. 3575; and 

WHEREAS, in regular public meetings on August 5, 1997, and on 
January 20, 1998, the City Council extended the interim regulations for an 
additional six-month period by Ordinance No. 3592 and Ordinance No. 3620, 
respectively; and 

WHEREAS, in regular public meeting on May 19, 1998, the City Council 
extended the interim regulztions for an additional 120day period by Ordinance 
No. 3632, in order to have an opportunity to consider and act on new interim 
regulations that will be more flexible and will protect the particular fhctions and 
values of each drainage basin; and 

WHEREAS, the City Council considered Kirkland's Streams, Wetlands 
and WiIdlife Study, prepared by The Watershed Company and dated July 1998, 
and Ciry of KirWand Sensitive Areas Recommendations Report, prepared by 
Adolfson Associates, Inc. and dated August 1998, in developing the new interim 
regulations; now, therefore 

BE IT ORDAINED by the Clty Council of the City of Kirkland, 
Washington, as follows: 

Section 1. ~ d o ~ t i o n .  Chapter 90 of the Kirkland Zoning Code is 
replaced in its entirety by a new interim Chapter 90 as fillows: 



CllAP1'ER 90 - DIRIINAGE BASINS 

3: 
1Pr 
Ill.  
IV 
v: 
v1: 
VI1: 
VI11: 
IX: 
S : 
XI: 
xn: 
MII: 
?Uv: 
XV: 
XVI: 
XVII: 

- - llser Ciuidc 
Purpose 
Applicability 
General Exceptions 
Sensitive Areas Maps and Other Resources 
Definitions 
Activities in or Near Wetlands, Totem Lake, and Forbes Lake 
Activities in or Near Strcms 
Frequently Floodcd Areas 
Site Rquircments .and Sensitive Areas Protection Techniques 
Maximum Developnitr?! rotential 
Reasonable Use 
Bond or Performance Security 
Dedication 
Liability 
Appeals 
Setbacks and Buffers Required by Prior Approvals 

I. USER GUIDE 

These regulations apply to activities, work, and conditions in or near any stream, wetland, 
fnquently flooded area, or lake in the City. These regulations add to and in some cases 
supersede other City regulations. Anyone interested in conducting any development 
activity on or near a wetland, stream, lake, or frequently flooded areas; wishing to 
participate in the City's decision on a proposed devzlopment on or near any of these 
areas; or wishing to have a determination made as to the presence of one of these areas on 
their property, should read these regulations. 

11. PURPOSE 

These reylations were prepared to comply with the Growth Management Act, RCW 
Chzpter 36.7OA. The purpose of these regulations is to protect the environment, human 
life, and property. This purpose will be achieved by preserving the important ecological 
functions of wetlands, streams, lakes, and frequently flooded areas. The designation and 
classification of these sensitive areas is intended to assure their preservation and 
protection &om loss o; degradation, and to restrict incompatible land uses. 

Sensitive areas perform a variety ol valuable biological, chemical, arid physical functions 
that benefit the City and its residents. The functions of sensitive areas include, but are 
not limited to, the following. 



A. -8. Welluldn help maintain water quality; store and esnvcy storm and flood 
water; recharge ground water; provide fish and wildlife habitat; and save as a r m  for 
m'reation, education, scientific study, and aesthetic appreciation. The City's goal is 
to achieve no net lass of wetlands througrl retention of wetland functions, values, and 
acreage withtn each drainage basin. Wetlands are protected in put by buffers, which 
arc upland amas adjacent to wetlands. 

\Vetland buffers serve to moderate runoff volume and flow rates; reduce sediment 
loads; remove waterborne contaminants such as excess nutrients, synthetic organic 
chemicals (c.g.. pesticides, oils, and greases), and metals; provide shade for surface 
water temperature moderation; provide wildlife habitat; and deter harmful intrusion 
into wetlands. 

The primary purpose of wetland regulations is to achieve a goal of nu net loss of 
wetland function, value, and acreage within each drainage basin, which, where 
possible, includes enhancing a d  restoring wetlands. 

B. Streams. Streams and their associated buffers provide important fish and wildlife 
habitat and travel corridors; help maintain water quality; store and convey storm and 
flmd water, recharge groundwater; and serve as areas for recreation, education, 
scientific study, and aesthetic appreciation. Streams are protected in part by buffers, 
which are adjacent upland areas that interact with streams. 

Stream buffers - sometimes known as riparian buffers - serve to moderate runoff 
volume and flow rates; reduce sediment loads; remove waterborne contaxr~inants such 
as excess nutrients, synthetic organic chemicals (e-g., pesticides, oils, and greases), 
and metals; provide shade for surface water temperature moderation; provide wildlife 
habitat; and deter h d l  intrusion into streams. 

The prirniiry purpose of stream reguIations is to avoid reducing stream and riparian 
comd~r  functions, and where possible, to enhance and restore streams and riparian 
areas. 

i 

C.  Lakes. Lakes provide important fish and wildlife habitat; store and convey storm and 
flood water, recharge sound water; store ground water discharge; and serve as areas 
for recreation, education, scientific study, and aesthetic appreciation. Many activities 
in and around lakes are regulated under the wetland regulations, because the shallow - 

I 
perimeter of most lakes (the littoral zone) often meets the definition of a wetland. 
Lake Washington is a Shoreline of the State, and is subject to the Shoreline 
Mllznagernent Act. Activities on or in Lake Washington are regulated by the use zone 
re_eu!arion for the zones that include Lake Washington (see the Kirkland Zoning 



Code). Activities in wetlands contiguous to Lake Washington are subject to both the 
Shoreline hiaster Prognm and the wetland regulations; where these regulations differ, 
the more protective of wetlands shall apply. 

The primary purpose of the lake regulations is to avoid impacts a lakes and 
contiguous ripadan ares. and where possible, to enhance and restore lakes. 

D. Fxauentlv Flooded E. . Frequently flooded areas help to store and convey storm 
and flood water; rechd, rouncl water, provide important riparian habitat for fish 
and wildlife; and 5 :*. .L s areas for recreation, education, and scientific study. 
Development witl in ma se areas can be hazardous to those inhabiting such 
development, and c l  * a ~ s f  living r :m and downstream. Flooding also can cause 
substantial damagc i r llic and ,.7- property that results in significant costs to 
the public as well as to --rivate ir p~d .. 

The primary purpose of ikequently flooded a r e s  regulations is to regulate 
development in the 100-year floodplain to avoid substantial risk and damage to public 
and private property and loss of life. 

111. APPLICABILITY 

A. General. These regulations apply tomy property that contains or is within 100 feet of . 
of the followGg: 

1. Streams; 
2. Type I-or 2 wetlands; 
3. Type 3 wetlands greater than 1,000 square feet in a Primary Basin; 
4. Type 3 wetlands greater than 2,500 square feet in a Secondary Basin; 
5. Totem Lake and Forbes Lake; and 
6. Frequently flooded areas. 

B. Conflict with the Kirkland Zoning Code. The provisions of these ~gulations . 

supersede any conflicting provisions of the KirkIand Zoning Code. If more than one 
provision of these regulations applies to the subject property, then the regulation that 
provides the greatest protection to sensitive areas shall apply. 

C. Other Jurisdictions. Nothing in these regulations eliminates or otherwise affects the 
responsibility of the applicant to comply .with all other applicable local, state, and 
federal laws regulating development activities in sensitive areas, as herein defmed. 



D+ -a Nothing in thee  regulations or the dectsions made punumt to 
thee ngulations affec~s the authority of the City to review, condition, and deny 
pmjjects under Iht State Envimmenti~l Policy Act, RCW Chapter 43.2IC. 

IV. GENERAL EXCEPTIONS 

m e  following activities or conditions shall be exempt from this Chapter: 

A. Activities involving artificially created wetlands or streams intentionally created fiom 
non-wetland sires, including but not limited to grass-lined swales, irrigation and 
drainage ditches, retention and/or detention facilities, farm ponds, and landscape 
fa- acept wetlands or streams that are created as mitigation for impacts to 
regulated sensitive areas, or that suppor! state or federally listed tlneatened or 
endangered species. 

B. Legally filled wetlands or wetlands created after July 1, 1990 that were 
unintentionally created as a result of the construction of a road, street, or highway. 

C. Activities affecting Type 3 wetlands that are 1,000 square feet or less in any of the 
Primary Basins, or affecting Type 3 wetlands that are 2,580 square feet or less in any 
of the Secondary Basins. 

D. All utility work in improved City rights-of-way; and all norma1 and routine 
maintenance, opention and reconstruction of existing roads, streets, and associated 
rights-of-way and structures; and pub!ic and private connections to existing public 
utilities, where no feasible alternative location exists based on an analysis of 
technology and system efficiency; provided, that the Planning Official determines 
that (1) such activities will not increase the impervious area or reduce flood storage 
capacity, and (2) the construction drawings specify that all affected sensitive areas 
and buffers will be expeditiously restored to their pre-project condition Gr better. For 
purposes of this Subsection only, "improved City rights-of-way" include those rights- 
of-way that have improvements only underground, as well as those with surface 
improvements. 

E. Normal and roatine maintenance or repair of buildings or driveways; provided, that 
such activities do not increase the previously approved building fwtprint within a 
sensitive area or its buffer. Increases in building footprint outside : isuch areas shall 
be allowed, even if ail or a portion of the previously approved footprict is within such 
areas. 



F. Site Invc?;tiga!ive work and s~udies necessary for preparing md processing land use 
applications, including, but nat limited fo hand dug holes for soils tests, water quality 
sampling, wildlife studics, and wetland and stream invcstigntions; provided, that any 
disturbwe of d\e sensitive area or its buffer shall be the minimum necessary to carry 
out the work or studies. 

@. Educational activities, scientific research, and passive o~ltdoor recreational activities 
such as bird watching. 

N. Emergency activities necessary to prevent an immediate threat to public health, 
safety, or welfare. 

V. SENSITIVE AREAS MAPS AND OTHER RESOURCES 

As part of the City's SEPA Ordinance, the Cie; Council adopted, and may amend, a map 
folio entitled "Kirkland Sensitive Areas." Some of the maps in this folio depict wetlands, 
streams, and 100-year floodplains. The most recent amendment to this map folio is a 
1998 study of wetlands and streams throughout the City's drainage basins. The map 
folio, subsequent amendments, and other available resources (such as topographic maps, 
soils maps, aiid air photos) are intended only as guides. They depict the approximate 
location and extent of known wetlands and streams. Some sensitive areas depicted in 
these resources may no longer exist; further, sensitive areas not shown in these resources 
may occur. Property owners and project applicants are strongly advised to retain 
quaiified professionals to conduct site-specific studies for the presence of sensitive areas. 

W. DEFINITIONS 

A. Basin -- A specific area of land drained by a particular watercourse and its tributaries. 

B. Buffer - The area immediately adjacent to wetlands and streams that protects these 
sensitive areas and provides essential habitat elements for fish andor wildlife. 

C. Building Setback Line (BSBL) -- A setback distance of 10 feet firom a designated or 
modified wetland or stream buffer within which no buildings or other above-grout! 
structures, with the exception of fencing or other minor improvements, msy be 
constructed. The BSBL serves to protect the wetland or stream buffer d ~ ~ g  
dcvel~pment activities and routine maintenance occurring adjacent to these resources. 

D. Class A Streams- Streams that are used by salmonids. Class A streams generally 
correlare with T,vpe 3 streams as defined in the Washington State Hydraulic Code. 



E. -- Ptlrer~irtl streams (during yemi sf noma1 precipitation) that ore 
not used by salmonfds, Clus B jtrcarns generally correlate with Type 4 streams iis 
defined in the Mktshington Sfnre Hyciraulic Code. 

F. - Intermittent or ephemeral streams (during years sf normal 
precipitation) not uscd by salmonids. Class C ~trcams generally conelate with Type 5 
stntms ss defined in the Waqhington State Hydnulic Code. 

G. w t l v  F l d c d  Areas - All weas shown on the Kirkland Sensitive Areas maps as 
being within a 100-year floodplain, as well as all areas regulated by Chapter 21.56 of 
the );irkland Municipal Code. 

H. Minor Irnnrovements - Walkways, pedestrian bridges, benches, and similar features 
as determined by the Planning Official, that present minimal disturbance to the area 
affected. 

I. himam skins - The watersheds associated with the following five creeks: (1) 
Juanita Creek. (2) Forbes Creek, (3) Cochran Springs Creek, (4) Yarrow Creek, and 
(5) Carillon Creek, as shown in the Kirkland Sensitive Areas maps. 

J. Oualified Professional -- An individual with relevant education and training, as 
determined by the Planning Official, and with at least three years experience in 
biological fields such as botany, fisheries, wildlife, soils, ecology, and similar areas s f  
specialization, and including a professional Wetland Scientist. 

K. Szlmonid - A member of the fish family salrnonidae, which include Chinook, coho, 
chum, sockeye, and pink salmon; rainbow, steelhead, and.cutthroat trout; brown trout; 
brook and Dolly Varden char, kokenee, and white fish. 

L. Secondarv Basins - The Moss Bay Basin, Houghton Basin, and Kirkland Slope Basin, 
which are also depicted as the Urban Drainage Basins on the Kirkland Sensitive 
Areas maps. 

M. Sensitive Areas - Wetlands, streams, lakes, and frequently floodedlflood hazard 
areas. 

Se". simificant Habitat Area - An area that provides food, protective cover, nesting, 
breeding, or movement for threatened, endangered, sensitive, monitor, or priority . 
species of plants, fish. or wildlife, or a species of local significance dur: to its rarity 
w i h n  the City. The terms threatened, endangered, sensitive, monitor, and priority 
penain to lists. categories, and definitions of species promulgated :h'y the Washington 



Lkparlrnmt of Wildlife (Non-Game Data Systems Special Animal Species), aa 
identified in WAC Sections 232- 12-01 1 or 232- 12-01 4, or in the Priority Habitat and 
Species (PWS) program o f  the Washington State Departmmt of Wildlife, or in rulcs 
and regulations adopted from time to time by the U.S. Fish and Wildlife Service. 

6. Stsaw - Ares where surface watm produce a defined channel or bed that 
dcmonsrntes clear evidence of the passage of water, including but not limited to 
bedrock channels, gravel beds, sand and silt beds, and defined-channel wales. The 
channel or bed need not contain water year-round. Streams do not include irrigation 
ditches, canals, storm or surface water runoff devices, or other entirely artificial water 
courses, unless they are used by salmonids or convey a naturally-occurring stream 
that has been diverted into the artificial channel. 

P. T m  1 Wetlands - Wetlands that meet any of the following conditions: 

1. Wetlands contiguous to Lake Washington; 
2. Wetlands containing at least !A acre of organic soils, such as peat bogs or mucky 

soils; 
3. Wetlands equal to or greater than 10 acres in size and having thr& or more 

wetland classes, as defined by the U.S. Fish & Wildlife Service (Cowardin et al., 
1979), one of which is open water, 

4. Wetlands that have significant habitat value to state or federally-listed threatened 
or endangered wildlife species; or 

5. Wetlands that contain state or federally listed threatened or endangered plant 
species. 

Q. Twe 2 Wetlands - Wetlands that do not meet any of the criteria for Type 1 Wetlands, 
yet provide significant habitat bc t ion  and value, and that merit at least 22 points as 
determined by using the City's Wetland Field Data Form, which is Appendix A at the 
end of this Chapter. 

R. Twe 3 Wetlands - Wetlands that do not meet the criteria for either Type 1 or Type 2 
wetlands and that merit fewer than 22 points as determined by using the City's 
Wetland Field Data Form, which is Appendix A at the end of this Chapter. 

S. Watershed -- A region or area bounded on the periphery by a parting of water and 
draining to a particular watercourse or body of water. 

T. Wetlands - Those areas that are inundated or saturated by surface or groundwater at a 
frequency and duration :o support, and that under normal conditions do support, a 
prevalence of vezetation typically adapted for life in saturated soils conditions. 

. . - 

-S- 



Wcfl& generally include swamps, marshes, bogs, and similar areas. Wetlands do 
not include those mificial wetlands intentionally crcatcd from non-wetland sites, 
including but not limited to irrigation and dnrinagc ditciics, grass-lined swales, canals, 
retention andlor detention facilities, wastewater treatment facilities, fm ponds, and 
landscape amenities. or those wetlands created aftc  July 1, 1990, that were 
unintentionally created as a result of the constmction of a road, street, or highway. 
However. wetlands do include those artificial wetlands intentionally created from 
non-werlmd sites as mitigation for the conversion of wetlands. 

- 
VII. ACTIVITIES IN OR NEAR WETLANDS, TOTEM LAKE, AND FORBES 

LAKE 

. . 
Wetland Determinations. Delineations. Reaulations. Q&ena. and Procedures. All 
determinations and delineations of wetlands shall be made using the criteria and 
procedures contained in the Washington State Wetiands Identijication and Delineation 
Manual (Washington Department of Ecology, 1997). All determinations, delineations, 
and regulations of wetlands shall be based on the entire extent.of the wetland, irrespective 
of property lines, ownership patterns, and the like. 

A. Determination of Wetlands. Either prior to or during review of a development 
application, the Planning Official shall determine whether a wetland or its buffer is 
present on the subject property using the following provisions. 

1. During or immediately following a sitc inspection, the Planning Official shall 
make an initial assessment as to whether any portion of the subject property or 
surrounding area (which shall be the area within 100 feet of the subject property) 
meets the definition of a wetland. If this initial site inspection does cot indicate 
the presence of a wetland on the subject property or surrounding area, no 
additional wetland studies will be required. However, if the initial site inspection 
or information subsequently obtained indicates the presence of a wetland on the 
sebject pmperty or surrounding area, then the applicant ;hall follow the procedure 
in paragraph 2 below. 

2. if the initial site inspection or information subsequently obtained indicates that a 
wetland may exist on or near the subject property or surrounding area, the 
applicmt shall either (1) fund a study and report prepared by the City's wetland 
consultant, or (2) submit a report prepared by a qualified professional approved hy . 

the City, and fund a review of this.report by the City's wetland consui*ant. 



3. ! fa  wcrlatds study md repa are required, nt a minimum the report shall include 
the following: 

a] A sunun;uy sf' the methodology used to conduct the study; 
bl A pmfcsional survey which is bascd on the KCAS or plat bearing system and 

ticddto a known monument, depicting the wetland boundary on a map of the 
m u n d i n g  am which shows the wetland and its buffcr, 

C) A description of the wetland habitat(s) found throughout the entire wetland 
(not just on the subject property) using the U.S. Fish & Wildlife Service 
classification system (Classijication of Wer1a;rds and Deepwater Habitah in 
the U.S., Cowardin et al., 1979); 

dl A description of nesting, denning, and breeding areas found in the wetland or 
its surrounding area; 

e) A description of the surrounding area, including any drainage systems 
enteriny and leaving the wetland, and a list of observed or documented plant 
and wildlife species; 

f )  A description of historical, hydrologic, vegetative, topographic, and soil 
modifications, if any; 

P) A proposed classification of the wetland as a Type 1, 2, or 3 wetland, 
d 

including the rationale for the proposed classification; and 
h) A completed Wetland Field Data Form, which is Appendix A at the end of 

this Chapter. 

4. Fonnal determination of whether a wetland exists on the subject property, as well 
as its boundaries, habitat classes, and rating, shall be made by the Planning 
Official after review of the report prepared under paragraph 3 of this Section. A 
decision of the Planning Official may be appealed pursuant to Section XVI of this 
Chapter. The Planning Official's decision under this section shall be used for 
review of a.ry development activity proposed on the subject property for which an 
application is received +thin two years of the decision; provided, that the 
Planning Official may modify any decision whenever physical circumstances 
have markedly and demonstrably changed on the subject property or the 
mounding area as a result of natural processes or human activity. 

B. Standard Wetland Buffers. Required, or standard, buffers for wetlands are as follows. 

Secondarv Basin Wetland Twe Primarv Basin 
<-I 100' . 75' . 

2 75' 50' - 
-u 50' 25' 



$*. , Structures shall be eel back at least 10 feel from the 
dr.si_mafed-or modified wctlmd buffer. This BSBL shall not be rnodificd except 
though brovisions for reasonable use. 

I). ~ ~ m n m v ~  Minor improvements may be located within the m i t i v e  m a  
buffers o f  Section VI1.B. These minor improvements shall be located within the outer 
one-half of the sensitive m a  buffer, except where approved stream crossings are 
riaade. The Planning Official shall approve a proposal to construct a minor 
improvement within an environmentally sensitive area buffer if: 

1. It will not adversely affect water quality; 
2. It will not destroy or damage a significant wildlife habitat area; 
3. It will not adversely affat  drainage or storm water detention capabilities; 
4. It will not lead to unstable earth conditions or create erosion hazards; and 
5. It will not be materially detrimental to any other property in the area of the subject 

property or to thc City as a whole, including the loss of significant open space or 
scenic vistas. 

The Planning Official's decision may be appealed in accordance with Section XVI of 
this Chapter. 

The Planning Official may require the applicant to submit a report prepxe.4 by a 
qualified professional whlch describes how the pr~posal will or will not comply with 
the criteria for approving a minor improvement. 

E. Modification of Tvue 1 Wetlands. No land surface modification shall occur and no 
improvement shall be located in a Type 1 wetland, except as provided in this Section. 
Furthermore, all modifications of a Type 1 Wetland shall be consistent with 
Kirk-land's Streams, Wetlands and Wildlife Study (The Watershed Company, 1998) 
and the Kirkland Sensitive Areas Regulatory Recommendations Repor? (Adolfson 
Associates, k., 1998). 

An applicant may request a modification of the requirements of this Section. The 
Hearing Exarnicer shall review a modification request, and when deemed appropriate, 
issue a fiodification Request Approval under a Process IIA, described in Chapter 150 
of the Kirklanc! Zoning Code. As part of the Modification Request, the applicant 
shall submit a report prepared by a qualified professional approved by the Planning 
Official, and fund a review of this report by the City's wetland consultant. In either 
evenr. ri-~r: report shall contain all information required in Section VII.A.3 as well as 
3n assessment cf the habitat, water quality. storm water detention, ground water 
recharge. shoreline protection, and erosion protection functions of the wetland and its 



buffkr. Tke report &all alw assess the effecu; on those functions of the props4 
rnalifita~ion. In addition ro criteria of Proccss IIA, the Hearing Exmincr shall 
approve an improvement or land surface modification in a wetland only if: 

1. It will not adversely apfect water quality; 
2. It will not dcstmy, damage, or disrupt a significant habitat area; 
3. It will not have an adverse effect on drainage and/or storm water detention 

capabilities; 
4. It will not lead to unstable earth conditions or create an erosion hazard; 
5. It will not be materially detrimental to any other property or the City as a whole; 
6. It will result in land surface modification of no more than 5% of the wetland on 

the subjxt property; 
7. Compensatory mitigation is provided in accordance with the table in Section I 

below; 
8. Fill material does not contain organic or inorganic material that would be 

detrimental to water quality or fish and wildlife habitat; 
9. All exposed areas are stabilized with vegetation nomially associated with native 

wetlands andlor buffers, as appropriate; and 
10. There is no practicable or feasible alternative development proposal that results in 

less impact to the Type 1 wetland and its buffer. 

F. Modification of Twe 2 Wetlaqds. No land surface modification shall occur and no 
improvement shall be Iocated in a Type 2 wetland, except as provided in this Section. 

An applicant may request a modification of the requirements of this Section. The 
Hearing Examiner shall review a modification request, and when deemed appropriate. 
issue a Modification Request A~proval under Process ILA, described in Chapter 150 
of the Kirkland Zoning Code. The requirements for requesting such a modification 
are identical to those listed above for a Type 1 wetland with the following exceptions: 

1. In Primary Basins, the modification shall not affect more than 10% ofthe wetland 
on the subject property; and 

2. In Secondary Basins, the modification shall not affect more than 25% of tbe 
wetland on the subject property. 

G. Fcldification of T w e  3 Wetlands. No land surface modification shall occur and no 
improvement may be located in a Type 3 wetland, except as provided in this Section. 

An applicant may request a modification of the requirements of this Section. The 
Planning Official shall review a modification request, and when deemed appropriate, 
issue a Modification Request Approval in conjunction with approval of the applicable 



development pcnnit. The requirements for requesting such a mod~ificatisn are 
identical to those listed above for a Type 1 wetland with the following exceptions: 

I .  In Primary Basins, the modification shall not affect more than 50% of the wetland 
on tkc subject property; and 

2. In Secondq Basins, the modification may aKect all of the wetland on the subject 
P'Qpem'+ 

Decisions on requests to modi@ Type 3 Wetlands may be appealed in accordance 
with Section XVI of this Chapter. 

H. Commsatorv Mitigation Ratios. All approved impacts to regulated wetlands require 
compensatory mit atior. so that the goal of no net loss of wetland function, value, 
and acreage may be achieved. Mitigation shall be implemented through the creation 
of wetlands (fiom non-wetland areas) or through the restoration of wetlands (fiom 
uplands that were formerly wetlands). The following mitigation ratios (the ratio of 
the mitigated area to the impacted area) shall apply: 

Wetland T w e  Primarv Basins Secondarv Basins 
1 3: 1 3: 1 

Compensatory mitigation as wetland enhancement (that is, the improvement of 
existing wetlands) shall also be allowed. In Primary Basins, no more than 113 of the 
mitigation may consist of enhancement; in Secondary Basins, no more than 112 of the 
mitigation may consist of enhancement. 

-- 
< 

On-site mitigation is presumed to be preferable to off-site mitigation. The decision 
maker may approve a plan to implement all or a portion of the required mitigation 
on-site, if the off-site mitigation is within the same drainage basin as the property that 
will be impacted by the project. The applicmt shall demonstrate that the off-site 
mitigation will result in higher wetland hctions, values, and/or acreage than on-site 
mitigation. Required compensatory mitigation ratios shall be the same "for on-site or 
off-site mitigation, or a combination of both. 

If the proposed cn-site or off-site mitigation plan will result in the creation or 
* expansion of a wetland or its buffer on any property other than the subject property, 

the plan shall not be approved until the applicant submits to the Planning Official a 

I 
copy of a statement signed by the owners of all affected properties, in a form 
approved by the City Attorney and recorded in the King County Department of 



E1srton.s md Records, conser~ting to the wetland and/or buffer ereation or increase on 
such propcrry, 

1. . Applicants proposing to alter wetlands or their buffen 
shall submit a sensitive area mitigation plnn preprued by a qualified professional. The 
mitisation plan shall consist of a description of the sensitive areas and buffers 
affected by the proposed project, the nature and extent of impacts to those areas, and 
the mitigation measures to offset those impacts. The mitigation plan shall also 
contain success criteria by which the mitigation will be assessed, and plans fot a five- 
yciu monitoring iind maintenance program. The monitoring program shall consist of 
at least two site visits per year by a qualified professional, with annual progress 
reports submitted to the Planning Official and all other agencies with jurisdiction. 

The mitigation plan shall also contain a drawing that illustrates the compensatory 
mitigation elements. The plan andlor drawing shall list plant materials and other 
habitat fa= to be installed. The cost of the plan program, reports, and drawing 
shall be borne by the applicant. 

J. Modification of Wetland Buffers: Wetland buffer impact is assumed to occur when 
wetland filYmodification is proposed. Any proposal for wetland filVmodification 
shall include provisions for establishing a new wetland buffer zone to be located 
around the compensatory mitigation sites and to be equal in width to its standard 
buffer in Section VI1.B or a buffer reduced in accordance with this Subsection J by no 
more than 113 of the standard buffer width in all cases (regardless of wetland type or 
basin type).- 

The remainder of this section applies to proposals that involve reduction of only the 
wetland buffer, and not the wetland itself. 

No land surface modification may occur and no improvement may be located in a 
wetland buffer, except as provided for in this Subsection J. Buffer widths may be 
decreased if an applicant receives a Modification Request Approval. Any 
modification (increase or decrease) 9f a standard buffer shall be consistent with 
Kirkland's Streams. Wetlands and Wildlife Study (The Watershed Company, 1998) 
and the Kirkland Sensitive Areas Regulatory Recommendations Report (Adolfson 
Associates, Inc., 1998). Buffers may be reduced through one of two means, either (I)  
buffer averaging, or (2) buffer reduction with enhancement. A combination of these 
nvo buffer reduction approaches shall not be used. 

1. Buffer avenging requires that the area of the buffer resulting fiom the buffer 
averaging be equal in size and quality to the buffer area calculated by the 



sta~ldiuds in Section V1I.B. Buffms may not bc reduced at any p in t  by more than 
1.0 sf the standards in Section V1I.B. Buffcr averaging calculations shall only 
consider thc subject property. 

Buffers may be decreased tfuough buffer enhancement. The applicant shall 
dmonstntc that through enhancing the buffer (by removing invasivt plants, 
planting native vegetation, installing habitat fatuns such as downed logs or 
snags, or other means) the reduced buffer will hc t ion  at a higher level than the 
existing standard buffer. At a minimum, a buffer enhancement plan shall provide 
the following: 1) a map locating the specific area of enhancement, 2) a planting 
plan that uses native species, including groundcover, shrubs, and trees, and 3) 
provisions for monitoring and maintenance. Buffers may not be reduced at any 
point by more than 1/3 of the standards in Section V1I.B. 

h.!dfication requests for averaging or reductiodenhancement of Types 1 and 2 
Wetland bufikrs shall be reviewed and decided upon by the Hearing Examiner under 
Process IM, described in Chapter 150 of the Kirkland Zoning Code. Modification 
requests for averaging or reductiodenhancement of Type 3 Wetland buffers shall be 
reviewed and decided upon by the Planning Official. Decisions on modification 
requests may be appealed pursuant to the provisions of Section XVI of this Chapter. 

-. 

K Restoration. The Planning Official may permit or require the applicant to restore and 
maintain a wetland andfor its buffer by removing material detrimental to the area, 
such as debris, sediment, or vegetation. The Planning Official may also pennit or 
require the applicant to restore a wetland or its buffer through the addition of native 
plants and other habitat features. Restoration may be required whenever a condition 
detrimental to water quality or habitat exists. 

L. Public Park. The City may develop access through a wetland and its buffer in 
conjunction with a public park. 

hi. Totm Lake and Forbes Lake. The majority, if not the entirety, of the perimeters of 
Totem Lake and Forbes Lake meet the definition of wetlands. All activities in the 
shallow (less than or equal to 6.6 feet) portions of these lakes as well as in their 
contiguous wetlands (located above the high waterline) are regulated pursuant to 
Sections VIIA-L above. Activities in deep water portions (water depths greater than 
6.6 feet) of these lakes, that is, waterward of the lakes' perimeter wetlands, shall be 
regu:ated as follows. 

I nre. Planning Official may permit or require the applicant to rehabilitate and 
maintain a lake by removing material detrimental to the lake, such a debris, 



sedirnalt. or non-native vegetation. Rehabilitation may be required when a 
condition dcsrimental to water quality or habitat exists. Decisions made under this 
pnrapph may be appealed in accordance with Section XVl of this Chapter. 

2. Moorage smctures are permitted in Totm Lake and Forbes Lake. The Planning 
Oficial shall consider requests to construct, replace, or repair existing st~uctura 
eoncumnlly with the Washingto11 Department of Fish and Wildlife's review of a 
Hydnulic Project Approval (HPA). or upon notification by that agency hat an 
HPA is not required. 

3. The Planning Official shall review applications for moorage titmchuts using 
Process I, described in Chapter 145 of the Kirkland Zoning Code. The Planning 
Director shall authorize a moorage structure to be constructed only if (1) it is 
accessory to a dwelling unit or public park on the subject property, and (2) no 
significant habitat area will be destroyed. 

4. A moorage structure shall extend no farther than is necessary to hc t ion  properly, 
butin no event may extend more than 125 feet waterward of the high waterline. . 

I 5. A moorage structure shall not be treated with creosote or oil base or toxic 
substances. 

.6. Dock and pier decks and the top of other moorage structures shall not be more 
than two feet above the high waterline. 

7. Bulkheads are prohibited unless (1) necessary to prevent significant erosion and 
(2) the use of vegetation or other "bioengineering" materials and techniques 
would not sufficiently stabilize the shoreline. 

VIII. ACTIVITIES IN OR NEAR STREAMS 

A. General. No land surface modification may occur and no improvements may be 
located in a stream or its buffer except as provided in this Section. 

B. Stream Determination. The Planning Official shall determine whether a stream or 
stream buffer is present on the subject property using the following provisions. 
During or immediately following a site inspectiori, the Planning Official shall make 
an initial assessment as  to whether a stream exists on any portion of the subject 
property or surrounding area (which shall be the area within approximately 100 feet 
of the subject property). 



If the initial site insp~~tion indicates the presence of a stream, the Planning Official 
shall dctminc, basal on the definitions contained in this Chapter and after a review 
of dl information available ro the City, the classification of the strcam. 

If this initid sire inspection does not indicate the presence of a stream on or near the 
subject property, no additional stream study will be required. 

If an applicant disagrees with the Planning Official's determination that a stream 
exists on or near the subject property or the Plarlning Official's classification of a 
stream, the applicant shall submit a report prepared by a qualified professional 
approved by the Plannina Official that independently evaluates the presence of a 
stream or the classification of the stream, based on the definitions contained in this 
Chapter. 

-- 
The Plvlning Official shall make final determinations regarding the existence of a 
stream and the proper classification of that stream. This determination may be 
appealed pursuant to the provisions of Section XVI of this Chapter. 

I 
C. Stream Buffers. No land surface modification shall occur and no improvement may 

be located in a stream or its buffer, except as provided in this Section. Required, or 
standard, €&Firs for streams are as follows. 

Stream Class Primarv Basins Secondarv Basins 
A 75 ft. NIA 
B 60 ft. 50 ft. 
C 35 ft. 25 ft. 

Stream buffers shall be measured fiom each side of the top of the stream banks (see 
Plate 16 of the Kirkland Zoning Code). 

D. Buildins Setback Line (BSBL). Structures shaII be set back at least 10 feet fiom the 
designated or modified stream buffer. This BSBL shall not be modified except 
through provisions for reasonable use. 

E. Minor ~hn~rovements. Minor improvements may be located within the sensitive area 
buffers of Section VI1I.C. These minor improvements shall be located within the 
outer one-half of the sensitive area buffer, except where approved stream crossings 

' 

are made. The Planning Official shall approve a proposal to construct a minor 
improvement within a sensitive area buffer if: 

1. It will not adversely affect water quality; 



2.  It will rrat datrsy or damage a significant wilcflik habitat m a ;  
3. It will not adversely affect h i n a g c  or storm water detention capabilities; 
4. It will not lead to unstablc earth conditions or create erosion hazards; and 
5. It will Gt be mnterirlly detrimental to any other property in the area of the subject . 

property or to the City as n whole, including the loss of significant open space or 
scenic vistas. 

The Planning Oficial's decision may be appealed in accordance with Section XVI of 
this Chapter. The Planning Official may require the applicant to submit a report 
p~~ by a qualified professional which describes how the proposal will or will not 
comply with the criteria for approving a minor improvement. 

F. Modification of Stream Buffeq. 
Buffer widths may be increased when it is determined that wider buffers are necessary 
to protect stream hc t ions  and values. For example, increased buffer widths may be 
required for buffers located on steep slopes or adjacent to existing or proposed high- 
impact land uses. 

Buffer widths may be decreased if an applicant receives a Modification Request 
Approval. Any modification (increase or decrease) of the buffers contained in 
Section VILI.C shall be consistent with Kirkland's Srreams, Werlands and Wildlife 
Shdy (The Watershed Company, 1998) and the Kirkland Sensitive Areas Regulatory 
Recommendations Report (Adolfson Associates, Inc., 1998). 

Buffers may be reduced through one of two means, either (1) buffer averaging, or (2) 
buffer reduction with enhancement. A combination of these two buffer reduction 
approaches shall not be used. 

1. Buffer averaging requires that the area of the buffer resulting fiorn the buffer 
averaging be equal in size and quality to the buffer area calculated by the 
standards in Section V1II.C. Buffers may not be reduced at any point by more 
than 1/3 of the standards in Section VIII.C. Buffer averaging calculations shall 
only corsider the subject property. 

2. Buffers may be decreased through buffer enhancement. The applicant shall 
demonstrate that through enhancing the buffer (by removing invasive plants, 

native vegetation, installing h~,bitat features such as downed logs or ' 

- snag, or other means) the reduced buffer will function at a nigher level than the 
'smdard existing buffer. A buffer enhancement plan shall at a minimum provide 
the following: 1) a map locating the specific area of enhancement, 2) a planting 
plan that uses native species, including grmndcover, shrubs, and trees, and 3) 



provisions for rnoni~oring and maintenmce. Buffen may not be reduce8 at any 
p i n t  by m n  than I 0  of thc standards in Section VII1.C. 

Modification requests for averaging or reductionlenhancement of Class A Stream 
buffers shall be reviewed and decided upon by the Hearing Examiner under Process 
IW, dar ibcd  in Chapter -150 of the Kirkland Zoning Code. Modification requests 
for averaging or rcduction~enhancement of Class B Stream buffers shall be reviewed 
and decided upon by the Plannhg Official under Process I, described in Chapter 145 
of the Kirkland Zoning Code. Modification requests for averaging or 
reduction,'enhar.ccment of Class C Stream bufiers shall be reviewed and decided upon 
by the Planning Official. Decisions on modification requests may be appealed 
pursuant to the provisions of Section XVI of this Chapter. 

G. Stream Relocation or Modificatiaq. A proposal to relocate or modify a Class C 
stream shall be reviewed and decided upon by the Planning Official. The decision of 
the Planning Official may be appealed in accordance with Section XVI of this 
Chapter. A proposal to relocate or moditj. a Class A or B stream shall be considered 
under Process I. The Planning Official shall permit a stream to be relocated or 
modified only if water quality, conveyance, fish and wildlife habitat, wetland 
recharge (if hydrologically connected to a wetland), and storm water detention 
capabilities of the stream, will be significantly improved by the relocation or 
modification. Convenience to the applicant in order to facilitate geneial site design 
may not be considered. 

A proposal to relocate or modify a Class A stream shall be approved only if the 
Washington Department of Fish and Wildlife issues a Hydraulic Project Approval for 
the project. Furthermore, all modifications shall be consistent with Kirkland's 
Slre~ms, Wetlands and Wildlife Study (The Watershed Company, 1998) and the 
Kirkland Sensitive Areas Regulatory Recommendations Report (Adolfson Associates, 
Inc., 1998). 

If the proposed stream activity will result in the creation or expaaion of a sensitive 
area or its buffer on any property other than the subject property, the Planning 
Official shall not approve the plan until the applicant submits to the Planning Official 
a copy of a statement signed by the owners of a11 affected propenies, in a form 
approved by the City Attorney and recorded in the King County Oepartment of 
Elections and Records, consenting to the sensitive area andor buffer creation or 
increase on such property. 

Prior to-ihe Planning Official's approval of a stream relocation or modification, the 
applicant shall submit a stream relocati~n~modification plan prepared by a qualified 



-. 

pmfaiollial approval by the Planning Oficial. This plan shall contain or . 

demonstmrc chc following. 

1. A topographic survey showing existing and proposed topography and 
improvements; 

2. The filling and revegetation of the existing s t r m  channel; 
3. A proposed phasing plan specifying time of year for all project p h w ;  
4. The ability of the new stream channel to accommodete flow and velocity of 100- 

year stom events; and 
5. The design and implementation features and techniques listed below, unless 

clearly and demonstrably inappropriate for the proposed relocation or 
modification: 
a) The creation of natural meander patterns; 
b) The formation of gentle and stable side slopes, no steeper than two feet 

horizontal to one-foot vertical, and the installation of both temporary and 
permanent erosion control features (the use of native vegetation on 
streambanks shall be emphasized); 

c j  The creation of a narrow sub-channel (thalweg) against the south or west 
streambank; 

d) The utilization of native materials; 
e) The installation of vegetation normally associated with saearm, emphasizing 

native plants with high food and cover value for fish and wildlife; 
f )  The creation of spawning areas, as appropriate; 
g) The re-establishment of fish population, as appropriate; 
h) The restoration of water flow characteristics compatible wit5 fish habitat 

areas; 
i) Demonstration that the flow and velocity of the stream after relocation or 

modification shall not be increased or decreased at the points where the stream 
e::.zrs and leaves the subject property, unless the change has been approved by 
the Planning Official to improve fish and wildlife habitat or to improve storm 
water management; and 

j) A written description of how the proposed relocation or modification of the 
stream will significantly improve water quality, conveyance, fish and wildlife 
habitat, wetland recharge (if hydrologically connected to a wetland), and 
stom water detention capabilities of the stream. 

Prior to diverting water into a new stream channel, a qualified professional approved 
by the Planning Official shall inspect the completed new channel and issue a wfitten 
repon to the Planning Official stating that the new stream channel complies with the 
rcqvlrements o f  this Section. The cost for this inspection and report shall be borne by 
the applicant. 



N, . EluUtkeds are not permitted along a streom except as proyided in thie 
Section, A proposal for n bulkhcwi shall be reviewed and decided upon by the 
Planning OfIicial. Decisions made under this Subscction may be appealed in 
accordance with Section XVI of this Chapter. The Planning Official shall allow a 
bulkhead to be constructed only it 
1. It i s  not located within a wetland or between a wetland and a stream; 
2. It is needed to prevent significant erosion; 
3. The use of vegetation andlor other biological materials would not sufficiently 

stabilize the streambank to prevent significant erosion; 
4. The applicant submits a plan prvared by a qualified professional approved by the 

Planning Official that shows a bulkhead and implementation techniques that meet 
the following criteria: 
a) There will be no adverse impact to water quality; 
b) There will be no adverse impact to fish and wildlife habitat; 
c) There will be no increase in the velocity of stream flow, unless approved by 

the Planning Official to improve fish habitat; 
d) There will be no decrease in flood storage volumes; 
e) Neither the installation, existence, nor operation of the bulkhead will lead to 

unstable earth conditions or create erosion hazards; and 
f) Neither the installation, existence, nor operation of the bulkhead will be 

detrimental to any other property or the City as a whole. 

The bulkhead shall be designed and constructed to minimize the transmittal of water 
current and energy to other properties. Changes in the horizontal or vertical 
configuration of the land shall be kept to a minimum. Fill material used in 
construction of a bulkhead shall be nondissolving and nondecomposing. The 
applicant shall also stabilize all exposed soils by planting native riparian vegetation 
with high food and cover value for fish and wildlife. 

I. Culverts. Culverts are not permitted in streams except as specified in this Section. 
The Planning Official shall review and decide upon an application to place a stream in 
a culvert under an access drive, driveway, or street. Decisions made under this 
Subsection may be appealed in accordance with Section XVI of this Chapter. The 
Planning Director will review and decide upon proposals to place streams in culverts, 
other than as specified above, using Process 1, described in Chapter 145 of the 
Kirkland Zoning Code. A stream shall be allowed to be put In a culvert only if: 

1. No significant habitat area will be destroyed; ' 



2. Placing tho a m  in a culvcn is nnaw to makc rensomble use ofthe subject 
property (set Section XII). Convenience to thc applicant in order to facilitate 
general site design shall not bc considered; 
"Ihe applicant submits n plan prepared by a qualified professional approved by the 
Planning Official that shows the culvert and implementation techniques that meet 
the following criteria: 
a) There will be no adverse impact to water quality; 
b) There will be no adverse impact to fish and wildlife habitat; 
C) There will be no incrcase in the velocity of stream flow, unless approved by 

the Planning Official to improve fish habitat; 
d) There will be no decrease in flood storage volumes; 
e) Neither the installation, exist~.~ce, nor operation of the culvert will lead to 

unstable earth conditions or create erosion hazards; and 
f) Neither the installation, existence, nor operation of the culvert will be 

detrimental to any other property or to the City as a whole. 

The culvert shall be designed and constructed to allow passage of fish inhabiting the 
stream or which may inhabit the stream in the future. The culvert shall be large 
enough to accommodate a 100-year storm event. The applicant shall at all times keep 
the culvert fire of debris and sediment so as to allow fiee passage of water and fish. 
The Planning Official shall require a security or perpetual culvert maintenance 
agreement under Section XUI of this Chapter for continued maintenance of the 
culvert. 

If a proposal for a culvert is denied, a bridge may be approved if the bridge complies 
with the above criteria 

-. - 
If a proposed project requires approval through Process IIB or Process LII, the City 
Council may require that any stream in a culvert on the subject property be opened, 
relocated, and restored, consistent with the provisions of this Subsection. 

J. .. Rehabilitation. ";~e Planning Oficial may permit or require the applicant to restore 
and maintain a stream andlor its buffer by qmoving material detrimental to the 
stream and its surrounding area such as debris, sediment, or vegetation. The Planning 
Oficial may also permit or require the applicant to restore a stream or its buffer 
through the addition of native plants and other habitat features. Restoration may be 
required at any time that a condition detrimental to water quality or habitat exists. 



1s. FREQUENTLY FLOODED ARi3AS 

NO lartd s d x e  modification may take place md no improvm~ents may be lmrrtad in a 
frequently flooded a m  except as spccificnlly provided for in Chaptcr 21.56 of the 
Kirkland Municipal Codc. 

S. SITE REQUIREMENTS AND SENSITlVE AREAS PROTECTION 
TECHNIQUES 

In addition to any other requirement of this Chapter, the applicant shall locate all 
improvements on the subject property to minimize adverse impxts to sensitive areas. 

The applicant shall insla11 a berm, curb, or other physical barrier during construction and 
following cornpledon of the project when necessary to prevent direct runoff and erosion 
from any modified land surface into any sensitive area. 

The applicant shall locate parking and vehicle circulation areas as far as possible fiom 
sensitive areas. 

The decision maker may limit developnlent activity in or near sensitive areas to specific 
months and to a maximum number of continuous days or hours in order to minimize 
adverse impacts. 

The decision maker may require that equipment be operated &om only one side of a 
stream in order to minimize bank disruption. 

The decision maker may require other construction techniques, conditions, and 
restrictions in order to minimize adverse impacts to sensitive areas or to other areas not 
subject to development activity. 

.XI. MAXIMUM DEVELOPMENT POTENTIAL 

A. Dwelline Units. The theoretical maximum number of dwelling units for a site which 
contains a wetland, stream, minor lake, or their buffers shall be the Buildable Area in 
square feet divided by the minimum lot area per wit  as specified by Kirkland Zoning 
Code Chapters 15 through 65, plus the area of the wetland, stream, minor lake, and 
buffer in square feet divided by the minimum lot area per unit as specified by 
Kirkland Zoning Code Chapters 15 through 65, multiplied by the Development Factor 
derived from Section X1.C: 



AO&XIRIUbI D\VELUN@ UNIT POTENTIAL = (BUIWABLE A M m H E  
PRESC-ED MlhYIMUM LOT A m A  PER UNIT) 9 [(SENSITIVE AREA AM) 
BUFFER A R M I E  PWSCRIDEI) MINIMUM LOT AREA PER UMT) X 
(UELTLOPMGIT IFA(;TOR)) 

Fur purposes of this subsection only, "Buildable Area" means the total area of the 
subject property minus sensitive areas and their buffers. 

Lot size and/or density may be limited by or through other provisions of this M e  or 
other applicable law, and the application of the provisions of this Chapter may result 
En the necessity for larger lot sizes or lower density due to inadequate buildabls area. 

B. Dcvelonment Fact=. The development factor, consisting of a "percent credit", to be 
used in computing the number of dwelling units per square feet or the maximum 
allowable commercial floor area for a site which contains a 'wetland, stream, minor 
lake, or buffer is derived from the following table: 

Percenta~c of Site in Wetland Stream. Minor Lake. and Buffer 
< 1 to 10% 
> 10 to 20% 

. . 
>20 to 30% 

e >30 to 40% 
>40 to 50% 
>50 to 60% 
>60 to 70% 
> 70 to 80% 
>80 to 90% 
>90 to 100% 

Counted at 
30% 
27% 
24% 
21% 
18% 
15% 
12% 
9% 
6% 
0% . . 

MI. REASONABLE USE 

This Chapter is not intended, and shall not be construed or applied in a manner, to deny 
all economically viable use of private property. Using Process IIB, described in Chapter 
152 of the Kirkland Zoning Code, if an applicant demonstrates to the satisfaction of the 
decision maker that application of this Chapter will deny all economically viable use of 
the property in a residential area, one single family home may be permitted subject to 
appropriate conditions if the applicant also demonstrates all of the following to the 
satisfaction of the dcision maker: 

A. No use with less impact on the wetland or stream and the buffer is feasible and 
reasonable; and 



U. l%m rs no fmible iurd reuonnblo sol-rite altermative to the proposed activities, 
considering possible changes in site layout. reductions in density and similar factcsr~; 
and 

C.  The p m p d  ;zcrivitics, as conditioned, will result in minimum feasible alteration or 
impairment to the wctlmd's or stream's functional chmcteristics and its existing 
contours, vegetation, fish and wildlife resources, and hydrological conditions; and 

D. The proposed activities will not cause significant dcgradatior~ of groundwater or 
surface-water quality; and 

E. All remnilble mitigation measures have been implemented or assured; and 

F. The proposed activities will not cause or result in damage to other properties; and 

G. The inabiiity to denve economically viable use is not the result of the applicant's 
actions. &cluding such actions as segregating or dividing the property and creating 
the undevelopable condition, or taking actions in violation of any local, state. or 
federal law or regulation. The purchase price paid for the property shall not be the 
measure of economically viable use. 

The applicant shall either fund a report piepared by the City's wetland consultant or 
submit a report prepared by a qualified professional, and fund a review of this report by 
the Cit)'s wetiand/stream consultant. The repor. shall describe now the proposal will or 
will not comply with the applicable decisional criteria. 

If the decision maker determines that alteration of a wetland, stream, andfor buffer is 
nezessary and unavoidable, the decision maker shal! set forth in writing its findings with 
respect to each of the items listed in this subsection. 

For the purpose of this section only, "residential area" means all portions of the City 
located in a zone in which "detached dwelling units" or "detached, attached or stacked 
dwelling units" are laes that are permitted or are approved pursuant. to this Code. 

XIII. BOND OR PERFBFGilANCE SECURITY 

The Planning Official shall req~ire a perfixrnance or maintenance bond, a perfommce or 
rcsintenanc~ security, a perpetual culvert maintenance ageement, andlor a perpetual 
1andscaps maintenance a-greement, 3s determined to be appropriate by the Planning 
Official. to p:lsure cornpl;ance with any aspect of this Chapter or any decision or 
deteminaiisn made pursuant to this Chapter. 



The performance or 
mdntenance wcurity required by the Planning Official shall be provided in sucli 
farms and amounts as thc Plcnning Official deems necessary to assure that all work or 
acrions are ~tisfactorily completed or ~naintained in accordance with the approved 
plans. specifications, pcnnit or approval requirements, and applicable regulations, and 
to assurc that dl work or actions not satisfac:orily completed or maintained will be 
corrected to comply with approved plans, specifications, requirements, and 
regulations to restore environmental damage or degradation, protect fish and wildlife 
habitat and protect the health, safety, and general welfare of the public. 

B. Form of PerfannanceSecua The performance security shall be a surety bond 
obtained hxii companies registered as surety in the state or certified as acceptable 
sureties on federal bonds. In lieu of a surety bond, the Planning Official may allow 
alternative performance security in the form of an assignment of funds or account, an 
escrow agreement, an irrevocable letter of credit, or other financiai security device in 
an amount equal to that required for a surety bond. The surety bond or other 
performance security shall be conditioned on the work being completed or maintained 
in accordance with requirements, approvaIs, or permits; on the site being left or 
maintained in a safe condition; and on the site and adjacent or surrounding areas 
being restored in the event of damages or other environmental degradation fiom 
development or m h t e ~ m c e  activities conducted pursuant to the pcxmit or approval. 

security shall be 125 pcrcent of the estimated cost, as approved by the Planning 
Official, of conformance to plans, specilicstiorls, and permit or approval 
requirements, under this Chapter, including corrective work and compensation, 
enhancement, mitigation, maintenance, and restor_'.ion of sensitive areas. All tond or 
performance security shall be submitted in theu original form with original sip-atures 
of authorization. 

D. Administration of Perforrrtmce Securitv. If during the term of the performance or 
maintenance security, the Plaming Official determines that conditions exist which do 
not conform with plans, specii~cations, approval or permit requirements, the Planning 
Official may issue a stop work oraer prohibiting any additional work or maintenance 
until the ccndition is corre~ted. ? he Planqing CJfficial may revoke the performance or 
maintenance security, or a portion thereof. in brder to correct conditions rhat are not 
in conforrrrance with plans, specifications, approval or permit requirements. The 
performance or maintenance security clay be released upon written notification by the 
Plannins Official, following final site inspcction or conlpletion, as appropriate, or 

< 



when the Planning Oficial is satisfied hat the work or activity complies with p m i r s  
or approved quirements. 

P- 
L. &- F i . State agencies a d  local government bodies, 

inclur'iq:; school districts, shall not bc required to secure the pcrformancc or 
maintenance of permit or approval conditions with a surety bond or other financial 
security device. These public agencies are required to comply uith all requiremma, 
terms, and conditions of the pcrmit or approval, and the Planning Oficial may 
enforce compliance by withholding certificates of occupancy or occupancy approval. 
by adrni~stntive enforcement actiol;, or by any other legal means. 

XIV. DEDICATION 

Consistent with law, the applicant shall dedicate development rights, air space, or a 
greenbelt protectian or open space easement to the City to ensure the protection of 
sensitive areas and their buffers. . . 

XV. LIABILITY 

Prior to issuance of a building permit, the applicant shall enter into an ageernent with the 
City that runs with the property, in a form acceptable to the City Attorney, indemnifying 
the City horn any claims, actions, liability and damages to sensitive areas arising out of 
deve1t;pment ar<-.ity on the subject property. The applicant shall record this agreement 
with the Kjlg ~ " m , ~  Department of Elections and Records. 

. APPEALS 

Ail classifications, decisions, and determinations made pursuant to this Chapter may be 
appealed using, except as stated hzlow, the applicable appeal provisions of Chapter 145 
of the Kirkland Zoning Code. Thz applicant or any other aggrieved person shall file the 
appeal within 15 days of the date of the decision maker's written classification, 
determination, or decision. If a proposed development activity requires approval through 
Process IM, IIB, or LII (as described in Chapters 150, 152, and 155, respectively, of the 
Kirkland Zoning Cole), any appeal of a classification, determination, or decision will be 
heard as part of that other process. 

M I .  SETBACKS AND BUFFERS REQUIRED BY PRIOR APPROVALS 

If. scbscquenr to Occcber 2, 1982, the City approved a subdivision, short subdivision, or 
dc\-clopmerit permit for tho subject property wit11 established setbacks or buffers on the 
subect property from a stream or wctland, those setbacks or buffers shall apply to any 



development an the sub~ect property pursuant to that subdivision, short subdivision, or 
dsuelapmmt pertnib or any redcvclopment or remodeling pursuant to that subdivisio~~ 
rhozl subdivision, or development permit. Any inconsistent enviromcr~l~lly smsitive 
va bu% quircmcnts of this Chapter shall not apply, provided that all of the 
provisions of this Chapter which do not directly codlict with the previously imposed 
setback or buffct-requirements shall fully apply to the subject property. 

Suctioa 2. m. This Ordinance shall be effective for six months. This 
Ordinance m y  be renewed for one or more six-month periods if a subsequent public 
hearing is htrd and findings of fact are made prior to each renewal. 

Section 3. Severability. Shou!d any section, paragraph, sentence, clause, 
phrase, or word of this Chapter be declared invalid or unconstitutional by a court or 
agency of competent jurisdiction, such invalidity or unconstitutionality shall not affect 
any of the rrmPining sections, paragraphs, sentences, clauses, phrases, or words of this 
Chapter, all of which will remain in full force and effect. 

Section 4. Effective Date. This ordinance shall be in effkct five days from 
and after its passage by the Kirkland City Council and publication, pursuant to Section 
1.088.01 7 Kirklad Municipal Code, in the summary form attached to the original of this 
ordinance, and by this reference approved by the City Council, as required by law. 

PASSED by majority vote of the Kirkland City Council in regular, open meeting 
this 20th day of m r  ,1998. 

SIGNED IN AUTHENTICATION thereof this 20th day of October ,1998. 

Mayor 
Attest: 

Approved as to Form: 



3706 ORDINANCE NO, 

AN CRDINANCE OF THE COW OF KIRXUIND, RELATING TO SENSITJVE AREAS, 
EXTENDING TO MARCH 31, 2000 INTERIM REGULATIONS FOR SENSlnVE 
AREAS AS ADOPTED BY ORDINANCE NO. 3658; AND AMENDIMG SECTION 2 
OF OROINANCE NOS. 3658 AND 3684. 

WHEREAS, the City Council has the authon'iy to adopt interim regulations pursuant to 
RCW 35k63.220 and 36.70A.390; and 

WHEREAS, by Ordinance No. 3658, passed on October 20, 1998, the City Council 
adopted interim rsgulations that protect the particular functions and values of each 
drainage basin (sensitive areas); and 

WHEREAS, by Ordinance No. 3684, passed on April 6, 1999, the City Council renewed 
Ordinance No. 3658 until September 30, 1999; and 

WHEREAS, on September 7, 1999, the City Council held a public hearing on renewal of 
Ordinance No. 3658 until March 31, 2000; and 

WHEREAS, the City Council desires to renew Ordinance No. 3658 until March 31, 2000; 
now, therefore 

h e  City Council oi the City of Kirkland, Washington, do ordain as follc~s: 

Section 1. Findings of Fact. The City Council finds that renewal or 
extensicn of Ordinance No. 3658 until March 31, 2000 is necessary in order to verify the 
effectiwness of the requirements of Ordinance No. 3658 and to complete permanent 
policies and r2gulations for sensitive areas. 

Section 2. Amendment. Section 2 of Ordinance No. 3658, as amended 
by Section 2 of Ordinance No. 3684, is further amended as follows: 

This ordinance shall be effective until March 31, 2000. This ordinance 
may be rene~ded if a subsequent public hearing is held and fitidings of 
fact are made prior lo each renewal. 



Section 9. 5ffwtiw Oatr. This ordinance shall Ix in effect five days 
haan and after its passage by the Kirkland City Councll and publication, pursuant to 
Section 1.&98 017 Kirkland h4unicipal Code, in the summary form attached to the original 
of this ordinance, and by this reference approved by the City Councll, as required by law. 

PASSED by majority vote of the Kirkla~d Cify  Council in regular, open meeting this 
T t h  day of -, 1999. 

SIGNED 1N AUTHENTICATION thereof this _7th day of ~e~t#nber, 1999. 

Attest: 

Approvzd as to Form: 

City Attorney 



ORDINANCE NO. ". 

AN ORDINANCE OF THE CITY OF KIRKIAND, RELATING TO SENSITIVE AREAS, 
EXTENDING TO SEPTEMBER 30, 2000 INTERIM REGULATIONS FOR 
SENSlTlVE AREAS AS ADOPTED BY ORDINANCE NO. 3658;  AND AMENDING 
SECTION 2 OF ORDINANCE NO. 3706. 

WHEREAS, the City Council has the author~ty to adopt lnterlrn regulat~ons pursuani to 
RCYJ 35A.53.220 and 36.7OA.390: and 

WHEREAS, bjr OVdlnance No. 3658, passed on October 20, 1998, the City Counc~l 
adopted Interim regulations that protect the particular functions and values of each 
dramage basic tsens~trve areas); and 

WHEREAS, by Ordinance No. 3684, passed on April 6 ,  1999, the City Council renewed 
Grdinance No. 3658 ilntil September 30, 1999; and 

WHEREAS, by Ordinance No. 3706, passed on September 7, 1999, the City Councll 
reneived Ordinance No. 3658 until March 31, 2000; and 

WHEREAS, on March 21. 2000, the City Council held a public hearing on renewal of 
Ordinance No. 3658 until September 30, 2000; and 

WHEREAS, the City Councll deslres to renew Ordinance No. 3658 until September 30, 
2000: norv. therefore 

The City Counc~l of the Crty of Kirkland. Wash~ngtoc, do ordatn as follows: 

Section 1. Findings of Fact. The City Council finds that renewal or 
egensrcn of Ordinance No. 3658 until September 30, 2000 is necessary In order to verlfy 
:ke effeectrvenecs of the requ~rements of Ordtnance No. 3658 and to compk'ie pern-anent 
regulalmis for senc JI t ~ve areas. 

Seaion2. Amendment. Ser:~on 2 01 Ordinance No. 3658, as last 
mended by Section 2 of OrJinance No. 2/06, IS further amended as follows: 



7. 

h : ~  . J : < ~ : B P ~ ~ ~ c c  :k+~i]ll :!r: +:!li?~!i"i ebr1!11 $~?~tef i~her 30, 2OOfJ Tf110 

.:fbiftJf?tt! rnay 3e rer;ett.eO t i  ;I :tib~eqi~enl D ~ J ~ ~ I C  hearfng rS Reld ~ n d  
?RnQtnfis of fact 'Ire rnade artor to each renewal. 

Section 3. Effective Da&. 'his srdtnanee 1;f~i11 be rn effect hve days 

rsm dnQ ~fter tf5 P J S C J J ~ ~  by :he Klrkland City C'ouncll and publl~iItl~fl, pursuant to 
Sec::ow I $33 691: Klrkland Mun~cipal Code, r f l  the sirmmary torm clttached to the ortg~rial 
cf :his orernJncc. ~ i t d  bq, th~s reference approved by the C ~ t j  Councll, cls required by law. 

?.4SSE9 by rnaprity vote or the K~rkland City Counetl rri regular, open rneetlng this 
~ ~ S ~ J I J Y C !  March ,2000. 

SEGNED ON AUTHENTICATiSN thereof thls 2 1 s t p a y  of March , 2009. 
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January 21, 2004 

Keith & Kimiko Gosney 
10024 Rainier Avenue S. 
Seattle, WA. 98178 

RE: SLATER AVENUE NE SANITARY SEWER LATECOMER'S ASSESSMENT 

Dear Mr.& Mrs. Gosney: 

As you may be aware, a new senior housing development has occurred in your 
neighborhood at 9224 Slater Avenue NE. The development extended a sanitary sewer main 
along Slater Avenue NE at the developer's expense. Your property would receive a direct 
benefit from this extension should you connect to the sanitary sewer system or develop your 
property. The developer has opted to file a sewer reimbursement agreement with the City to 
recoup some of the expense of the extension. 

Pursuant to RCW 65.08.170-180, notice is given that the City of Kirkland has established a 
sewer assessment of $9,848.01 per stub or stub equivalent of direct benefit for the 
connection of the premises located at Slater Avenue NE, Tax Parcel No. 123850-0685, to 
the public sewer line located at Slater Avenue NE, subject further to all lawful limitations. 
Said charge is in addition to and not in lieu of any other applicable fees or assessments. 

The direct benefit and assessment for your property is: 

Stub per land Rate Per Stub Assessed Rate 
use or Stub 

( I l l  0 units) Equivalency 
Direct Benefit 1 $9,848.01 $9,848.01 

This assessment is in the process of being recorded against the property referenced above 
and will become due at the time the property is connected to'sewer within the next fifteen 
(15) years. 

If you have any questions concerning this latecomer assessment or any other City of 
Kirkland utility assessment, please do not hesitate to contact me at 425.828.1296. 

Sincerely, 
Public Works Department 

Greg Neumann 
Development Engineer 

Cc: Address File 
Latecomer's File 

\\SRV-FILE02\users\gneumann\data\woodlands\Gosney2.doc 
123 F i f t h  A v e n u e  K i r k l a n d ,  W a s h i n g t o n  98033-6189 425-828-1100 TTY 4; ENCLOSURE b 
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PM PLANNINGYEPARTMENT 
City of Kirkland Hearing Examinerpyb j September 29,2005 
123 Fifth Avenue 
Kirkland, WA 98033 

Re: Rosinski Reasonable Use Permit (ZON05-000 16) 
Hearing Date: September 1,2005; 7:00 p.m 

Dear Mr. Hearing Examiner: 

This letter and the attached declarations and exhibits constitute Mr. Rosinski's rebuttal 
with respect to his reasonable use application. 

At issue are the two additional criteria for the Hearing Examiner's consideration found in 
KZC' 90.140. As argued previously and conceded by staff, these two criteria are for the 
Hearing Examiner's consideration, but are not to be determinative of the application. 

The purpose of the two additional criteria appears to be to discourage or preclude 
individuals from subdividing property into unbuildable lots and then using a reasonable 
use exception to get around development regulations which would otherwise preclude 
development. The two additional criteria allow the Hearing Examiner to look a little 
more closely to see if need for the reasonable use exception is due to an applicant's 
actions. In this case, Mr. Rosinski has neither created nor contributed to the need for a 
reasonable use exception for Lot 5. To the contrary, Mr. Rosinski has applied to 
construct a modest single-family home, smaller than many in the area, and at the same 
time, enhance and improve the wetland buffer. All in all, the result will be to have a 
better wetland buffer and healthier wetland while allowing Mr. Rosinski to make 
minimum economic use of Lot 5 consistent with Kirkland's zoning and long range plan 
for the site. 

Lot 5 was created in 191 1. At that time, a significant amount of land was subdivided in 
what is now the City of Kirkland. The lots created at that time period are legal lots in the 
same manner as if they were created more recently. Many, if not most, of these long- 
standing lots have been developed or even subdivided again. Lot 5 is no different. 

T. (425) 451 -281 2 F: (425) 451 -281 8 

Cypress Building 
1500 114th Ave. S E  Suite 102 Bellevue, WA 9800, 
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Hearing Examiner McConnell 
September 29,2005 
Page 2 

Since the creation of Lot 5, to the best of the applicant's knowledge, there has been no 
alteration to the lot lines or boundaries. Declaration of Charles Rosinski, attached. As a 
result, the lot has remained the same for almost 100 years. In that interim time period, 
many if not most of the other lots also created in the same subdivision have been 
developed, some with homes located closer to the wetland at issue and well within what 
is now the wetland buffer. 

Again, as noted above, the purpose of the additional reasonable use criteria is to avoid 
rewarding a property owner who might otherwise attempt to evade sensitive area 
regulations by intentionally creating lots that necessitate a reasonable use exception to be 
developed. Such is certainly not the case here. Mr. Rosinski purchased the property with 
no knowledge that a reasonable use exception would be necessary to develop the 
property. Declaration of Rosinski. To the contrary, a review of the area maps reveals 
that Mr. Rosinski was reasonable in expecting to develop the property with a single- 
family home in the same manner as the surrounding properties. 

Staff has erroneous asserted that the Real Estate Excise Tax Affidavit language reveals 
some knowledge on behalf of Mr. Rosinski of the need for a reasonable use approval. As 
Mr. Rosinski has explained, the additional language on the Affidavit provides that the 
purchase price was set at such a low amount because the property was unbuildable at the 
time of the purchase and sale agreement, i.e. year 2000. As of 2000, sewer had not been 
extended down Slater Avenue and, as a result, the property was not served by sewer. 
Therefore, the property was, in fact, unbuildable. The parties reflected this fact in both 
the purchase price and the Affidavit. Declaration of Rosinski; Declaration of Keith 
Gosney. The language on the Affidavit did not have anything to do with the application 
of the City's development regulations to the property, sensitive area regulations or other. 
Id. 

A denial of this reasonable use application will deny Mr. Rosinski of all economically 
viable use of Lot 5. Declaration of Rosinski. Without a reasonable use approval, Mr. 
Rosinski cannot develop any single-family residence on the property. Id. No other 
reasonable development alternative exists under the current zoning; to the contrary, the 
current zoning anticipates that this property will be developed with a single-family 
residence just as Mr. Rosinslu has proposed. Simply, there is no development alternative 
available: this proposal has the least impact to the site. 

In fact, the mitigation for the buffer that will be provided if the reasonable use application 
is approved will serve to enhance and improve the wetland buffer and, consequently, the 
wetland itself. With the reasonable use approval, the wetland buffer will be re-vegetated 

JOHNMQNRQ~UNAGA P L L C  



Hearing Examiner McConnell 
September 29,2005 
Page 3 

from blackberries to native, wetland species and be maintained for a substantial period of 
time to ensure that the native vegetation takes permanent hold. 

It is also relevant to return to Staffs original staff report. Staff agrees that Mr. Rosinski 
has satisfied the three necessary criteria for the reasonable use exception. In its report, 
staff concluded the following: 

(1) The proposed single family use is the least intensive use that is allowed for the 
subject property. There is no other permitted type of land use for the property 
that would have a lesser impact on the wetland and associated buffer. 

(2) within the amount of wetland and buffer area on the subject property, the 
proposed location of the single family residence is feasible and reasonable. 

(3) The proposal, as conditioned with the incorporation of the recommendations 
made by The Watershed Company, would result in minimum feasible 
alteration of or impairment to the functional characteristics of the sensitive 
areas, and their existing contours, vegetation, fish and wildlife resources, and 
hydrological conditions; and will not cause significant degradation of 
groundwater or surface-water quality. 

StafFs sole reason for recommending denial was staffs misunderstanding of the 
language on the Real Estate Excise Tax Affidavit related to property having been 
unbuildable in year 2000. Had staff approached the applicant prior to issuing its staff 
report to inquire as to that language, the applicant would have easily been able to address 
staffs concern at the outset by providing additional information. Even so, the applicant 
has provided all information and evidence necessary to explain the Affidavit language 
and has provided ample information and evidence supporting the reasonable use 
exception. 

Based on the foregoing, the attachments, and all evidence in the record before the 
Hearing Examiner, Mr. Rosinski respectfully requests this Hearing Examiner to 
recommend approval of the reasonable use exception. 

Direct Tel: (425) 467-9966 
Email: kolouskova@mmlaw.com 

JOHNSMONRO~UNAGA P L L C  



Hearing Examiner McConnell 
September 29,2005 
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Enclosures 

cc: Jeremy McMahan, Planning Supervisor 
Robin Jenkinson, City Attorney 
Tony Leavitt, Planner 
Client 

1820-1 rebuttal 9-29-05 
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CITY OF KIRKLAND 
HEARING EXAMINER 

In Re the Application of Rosinski for 
Reasonable Use 

NO. ZON05-00016 

DECLARATION OF KEITH GOSNEY 

I, Keith Gosney, hereby declare as follows. 

1. ii I owned the property commonly known as Lot 5 on Slater Avenue, Kirkland, 

Washington. I sold this property to Mr. Rosinski, who I understand has applied for a 

reasonable use permit. 

2. When I signed the Real Estate Excise Tax Affidavit, I also signed the paragraph 

including the statement that "at the time of our purchase and sale agreement the property was 

unbuildable." This statement referred to the purchase and sale agreement made in 2000 for 

$30,000, and then modified in 2001 to reflect the $22,000 purchase price. As of 2000, the 

property was unbuildable because there was no sewer service to the property, or even to Slater 

Avenue. As a result, the purchase price was drastically lower than it would otherwise have 

been. Because of the low purchase price, we agreed it was necessary to include a statement on 

the subsequent Real Estate Excise Tax Affidavit acknowledging that such price was accurate 

and the original reason therefore. 

DECLARATION OF KEITH GOSNEY JOHNS MONROE MITSUNAGA PLLC 
PAGE 1 of 2 A T T O R N E Y S  A T  L A W  

1500 114" Ave. SE, Suite 102 
Bellevue, Washington 98004 

Tel: (425) 451 2812 / Fax(425)451 2818 



3. The statement contained in the Real Estate Excise Tax Affidavit was not, and was not 

intended to be, an assertion of whether Kirkland City Code would permit or preclude any 

development on the property as a result of wetland or other regulations. Instead, the statement 

was strictly related to our original agreement on purchase price due to the unavailability of 

sewer at that time. 

I declare under penalty of pe jury under the Laws of the State of Washington that the 

foregoing is true and correct. 

DATED this day of ,2005, in 

, Arizona. 

--  

Keith Gosney 

1820-1 Decl of Gosney 9-27-05 

JOHNS MONROE MITSUNAGA PLLC 
A T T O R N E Y S  A T  L A W  

1500 114" Ave. SE, Suite 102 
Bellewe, Washington 98004 

Tel: (425) 451 2812 / Fax (425) 45 1 281 8 
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CITY OF KIRKLAND 
HEARING EXAMINER 

In Re the Application of Rosinski for 
Reasonable Use 

NO. ZON05-00016 

DECLARATION OF CHARLES 

$ 

I, Charles Rosinski, hereby declare as follows. 

1. I own the property commonly known as Lot 5 on Slater Avenue, Kirkland, 

Washington. I am the applicant for a reasonable use approval to allow a modest-size single 

family home to be built on the property. 

2. The lot was created in 1911. To the best of my knowledge the lot lines have not 

changed through any boundary line adjustment or any other process. 

3. I and my now ex-wife purchased the property in 2000 fiom Keith and Kim Gosney. 

We originally agreed on a purchase price of $30,000. We agreed on thls low purchase price 

because sewer had not been extended the length of Slater Avenue at that time to serve Lot 5 

and the surrounding properties. In 2001, we altered the purchase price to $22,000 because we 

conveyed a parcel in Gold Bar to the Gosneys in partial satisfaction of our debt on Lot 5. 

I 
DECLARATION OF CHARLES ROSINSKI JOHNS MONROE MITSUNAGA PLLC 

' p . 4 ~ ~ 1  of3 
A T T O R N E Y S  A T  L A W  

1500 114" Ave. SE, Suite 102 
Bellevue, Washington 98004 

Tel: (425) 45 1 2812 / Fax (425) 451 281 8 



4. We signed and recorded the Real Estate Excise Tax Affidavit in 2004, when I finally 

paid off the remaining debt on the property. As part of that Affidavit, all signatories agreed it 

would be appropriate to make a statement as to why the purchase price was so low, i.e. that the 

property was unbuildable at the time of our sale agreement in 2000 because there was no 

sewer service to the property or the general area. 

5. At the time we made our sale agreement in 2000 and then modified the price in 2001, I 

had no knowledge as to the extent of wetland buffers on the property. I was not aware at that 

time that I would need a reasonable use approval in order to construct even a modest single 

family residence on the property. In fact, I was not aware I would need a reasonable use 

approval to build any single-family residence on the property until very late in the year of 

2004. 

6. I have no intention of developing the property as if no wetland or buffers existed on 

site.. To the contrary, it is my understanding that the mitigation that I have proposed, and 
1 .  

particularly coupled with the even higher requirements recommended by staff, will improve 

the buffer and enhance the wetland. Therefore, it is my belief that this reasonable use permit 
I 

will result in mitigation that will ultimately improve the wetland. 

7. In the event the City does not approve my reasonable use application, I will not be able 

to make any economically viable use of the property. Because of the extent of the buffer on 

Lot 5, I will not be able to construct any sort of single-family home. As a result, I will be 

forced to hold the property in a vacant state for the indefinite and apparently permanent future. 

// 

// 

// 

JOHNS MONROE MITSUNAGA PLLC 
A T T O R N E Y S  A T  L A W  

1500 114" Ave. SE, Suite 102 
Bellevue, Washington 98004 

Tel: (425) 451 2812 / Fax (425) 451 2818 



I declare under penalty of perjury under the Laws of the State of Washington that the 

foregoing is true and correct. 

DATED this day of ,2005, in 

, Washington. 

V' . 
Charles Rosinski 

1820-1 Decl of Rosinski 9-28-05 

JOHNS MONROE MITSUNAGA PLLC 
A T T O R N E Y S  A T  L A W  

1500 1 14" Ave. SE, Suite 102 
Bellevue, Washington 98004 
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' oe K'Q"r & HEARING EXAMINER 0' 
c 2 MEETING MINUTES - September 1,2005 
'*#,,,c;(" 

i 

( '  
CALL TO ORDER: 

The September 1, 2005 meeting was convened by the Hearing Examiner, Ron 
McConnell, at 7:01 p.m. Tony Leavitt and Jeremy McMahan represented the 
Department of Planning and Community Development. 

PUBLIC HEARING: Applicant: Charles Rosinski, Applicant for Reasonable Use 
Permit at the 9500 block of Slater Avenue NE, File No. ZON04-00016. 

Mr. Leavitt gave a Powerpoint presentation and reviewed the proposal in question and 
the process for review. He exhibited a map showing the site plan under review. The 
application is for approval of a reasonable use permit to allow construction of one 
single-family residence within a Type 1 wetland buffer, to impact approximately 3,600 
square feet. 

Mr. Leavitt summarized events leading to tonight's hearing and reviewed Chapter 90 of 
the wetlands regulations, Drainage Basin Regulations. He said the primary purpose of 
wetland regulations is to achieve a goal of no net loss of wetland function, among other 
purposes. He reviewed Goals NE-1 and NE-2 of the Comprehensive Plan which speak 
to protection and management of natural systems and environments. Mr. Leavitt said 
that Kirkland Zoning Code (KZC) 90.140 sets forth Determination Criteria and 
Consideration Criteria for the decision maker in these matters. 

' J  The following criterion denying reasonable use of the land was cited: 

The land use and environment regulations which prevent reasonable use of the 
propetty were in effect at the time of purchase of the property by the applicant. 

- It was noted that the existing Chapter 90 regulations were adopted in April of 2002 and 
Mr. Rosinski purchased the property in July 2004 for $22,000, according to King County 
records. 

After review of the above criteria and facts of Mr. Rosinski's application, Staff concluded 
that: 

The applicant purchased the property after adoption of the current regulations. 
The applicant certified that the property was not suitable for building structures 
("unbuildable") and the price he paid reflects this fact. 
Staff assumes that the conditions on the property have not changed and that the 
property is still unbuildable. 

Staff Recommendation: 

Based on the information presented, Staff concludes that the proposed 

>I 
reasonable use application should be denied based on the fact that the applicant 
knew the property was unbuildable when he purchased the property. 

Page 1 of 3 



Hearing Examiner 
Meeting Minutes - September 1, 2005 (Continued) 

Staff also recognizes that, if the Hearing Examiner adopts different findings and 
conclusions recommending approval of this application, Staff would recommend 
adoption of the conditions set forth in Attachment "3" of Advisory Report dated 
August 25,2005 be adopted. 

Mr. McConnell marked the Advisory Report as Exhibit " A  and the Powerpoint 
presentation as Exhibit "B." Mr. Leavitt advised Mr. McConnell that no additional public 
comments have been received since Staffs August 25th report was sent out. 

Mr. McConnell received a five-page letter with 27 pages of attachments from Mr. 
Rosinski's which Mr. McConnell marked Exhibit "C". 

Applicant, Mr. Charles Rosinski, P.O. Box 5000-139, Duvall WA 98019, and 45520 SR 
2, Gold Bar, spoke the history of the real estate purchase and his dealings with the City. 
Mr. Rosinski said that purchase of the subject property was part of a deal involving 
purchase of another property from Mr. Gosney in Gold Bar, in July 2000. He knew 
subject property was unbuildable due to no sewer being on the property but purchased 
it as a storage area for his panels as the property was centrally located for his 
purposes. In December 2002 Mr. Rosinski states he began talking with City staff and 
submitted an application for a buffer modification which eventually was rejected by the 
City. Mr. Rosinski feels that the essential criteria for reasonable use have been met. 

/I Additionally he feels that purchase of the property was made prior to April 2002. 

Applicant's attorney Darrell Mitsunaga, 1500 114'~   venue SE, Bellevue, spoke. He 
submitted a letter dated September I, 2005, entered as Exhibit "D". Mr. Mitsunaga 
reviewed provisions of KZC 90 and feels that there is no issue with the subject property 
relating to the Code. He said what Mr. Rosinski proposes will enhance the property 
with additional trees, maintenance, plants, soils, etc. He said the dispute has to do with 
provisions of the Code that speak to what should be considered in making a 
determination of reasonable use. The issues are: 

whether or not the ability to derive reasonable use is a result of the applicant's 
conduct, and 
whether or not these environmental land use regulations were in place at the 
time of purchase. 

Mr. Mitsunaga feels that both of these issues must be considered together. 
Additionally, he feels that it is not mandated that the City or Hearing Examiner deny 
reasonable use, even if the applicant fails to meet these two criteria. He feels the City 
misunderstood the timing of the purchase of the subject property. 

Mr. McConnell invited public comment. 

1. Maxine Keesling, 15241 NE 1 53rd Street, Woodinville, owns lots 1, 2, and 3 in 

..I' . 

the subject area. She requests copies of all reports in this matter. 

Page 2 of 3 



Hearing Examiner 
Meeting Minutes - September 1, 2005 (Continued) 

2. Gwen Anderson, 9252 Slater Avenue NE, Kirkland states she was surprised 
that Mr. Rosinski was unaware of the fact that wetland buffers existed as, when 
she purchased a lot in the area she was told cleariy about the planting, pruning, 
and other restrictions on the property. She says the subject property is under 
water much of the year and she has offered to purchase the property from Mr. 
Rosinski to preserve its natural state. She opposes the Reasonable Use Permit 
application. 

3. Alison Showalter, 9252 Slater Avenue NE, Kirkland was made well aware of 
restrictions to the property when she bought a nearby lot, that it is part of the 
wetlands. She states the property is under water four to five months of the year. 
She opposes the Reasonable Use Permit application. 

Mr. Rosinski said that he has no plans to develop the wetland; what he proposes will be 
better for the lake. They are not in the high water area. 

Mr. Leavitt clarified that the wetland buffer is measured from the wetland edge and has 
nothing to do with the floodplain. Wetland determinations are based on soil and water 
content, not the location of the floodplain. 

Mr. McMahan requested of the Hearing Examiner that staff be given two weeks to look 
over the additional materials submitted this evening and submit a response by 
September 15th. The applicant was given an additional two weeks to submit a response 
to staff's comments. Mr. McConnell set September 29 as the response deadline for City 
and Applicant, The hearing will remain open until that date. 

Mr. Leavitt stated that all parties of record will receive a copy of all information and 
correspondence. 

ADJOURNMENT: 

Hearing no further testimony, the Hearing Examiner declared the hearing closed at 750 
p.m. 

&& 
~ k e h f ~ c ~ a h a n ,  Planning Supervisor 

e artment of Planning and c6mmunity Development I f  
' Recording Secretary: Marlene Eisele, City of Kirkland 
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City Council Members 
C/O Planning and Community Development 
City of Kirkland 
123 Fifth Avenue 
Kirkland, WA 98033 

October 28,2005 

Re: Rosinski Reasonable Use Permit 
Kirkland File No. ZON05-00016 
Hearing Date: December 13,2005; 7:30 p.m 

Challenge to Hearing Examiner's Recommendation 

Dear Honorable Council Members: 

This letter, together with the declarations and exhibits contained in the underlying record, 
constitute Mr. Rosinski's challenge to the Hearing Examiner's recommendation with 
respect to his reasonable use application. At issue is whether the City should grant a 
reasonable use approval for Lot 5, owned by Mr. Rosinski. The Hearing Examiner found 
that Mr. Rosinski's application complies with all the mandatory criteria in Kirkland 
Municipal Code. However, the Hearing Examiner has recommended denial solely 
because he does not believe the declarations made under oath related to what Mr. 
Rosinski's subjective knowledge was when title to the property was transferred in mid- 
2004. 

This Challenge is made to the following Hearing Examiner findings and conclusions: 

B. Approval Criteria: 2. Reasonable Use Consideration Criteria: (b) (2) 

B. Approval Criteria: 2. Reasonable Use Consideration Criteria: (b) (3) 

B. Approval Criteria: 3. General Zoning Criteria: (b) 

ENCLOSURE 
T: (425) 451 -281 2 F: (425) 451 -281 8 
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Honorable Council Members 
October 28, 2005 
Page 2 

Background. 

Lot 5 was created in 19 1 1. At that time, a significant amount of land was subdivided in 
what is now the City of Kirkland. The lots created at that time period are legal lots in the 
same manner as if they were created more recently. Many, if not most, of these long- 
standing lots have been developed or even subdivided again. Lot 5 is no different. 

Lot 5's property boundaries have remained the same since it was created. In that interim 
time period, many if not most of the other lots also created in the same subdivision have 
been developed, some with homes located closer to the wetland at issue and well within 
what is now the wetland buffer. 

Mr. Rosinski entered into an agreement to purchase Lot 5 from Keith Gosney in year 
2000. Declaration of Charles Rosinski (contained in Exhibit F'). As of Mr. Rosinski 
purchase in 2000, there was no sewer service to the property, or to the area in general. 
Declaration of Keith Gosney (contained in Exhibit F). Extension of sewer service to the 
property in 2000 for simply Lot 5 would have been economically infeasible. Exhibit C, 
Rosinski Letter, dated September 1, 2005. However, without sewer, the property was 
unbuildable. As a result, in 2000 Mr. Rosinski and Mr. Gosney agreed upon a purchase 
price of $30,000.00. Mr. Rosinski undertook the risk of addressing the sewer issue for 
Lot 5. The purchase price reflected the significant risk Mr. Rosinski took by purchasing 
property not served by public sewer. 

The parties agreed that title would remain in Mr. Gosney's possession until the earlier of 
three circumstances: payment in full, receipt of building permit, or five years. Exhibit C, 
Attachment A. 

In consideration of sale of Lot 5, Mr. Rosinski conveyed an unrelated parcel in Gold Bar 
to Mr. Gosney in 2001. Declaration of Rosinski. The parties agreed to reduce the 
purchase price to $22,000 because of the in kind trade. Mr. Rosinski finished paying the 
purchase price in 2004, and at that time Mr. Gosney officially transferred title to the 
property to Mr. Rosinski. In late 2003, a sewer main was extended along Slater Avenue. 
However, as the parties had already agreed upon a purchase price in 2000 reflecting that 
the balance of risk related to when sewer would be extended was placed on Mr. Rosinski, 
Mr. Gosney did not attempt to rescind the agreed upon price. Without doubt, had Mr. 

1 Unless otherwise noted, all exhibits referenced use the lettering provided in the Hearing Examiner 
recommendation. 
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Gosney tried to extort more money out of Mr. Rosinski, Mr. Gosney would be in 
violation of the purchase agreement. 

In 2004, upon completing the transaction related to Lot 5, the parties to the sale signed a 
Real Estate Tax Affidavit affirming that the property price was $22,000 because Lot 5 
was not buildable at the time of the purchase and sale agreement. As expressly stated in 
the Declarations of Rosinski and Gosney, they considered the property unbuilable in 
2000 because there was no sewer service to the area. 

Staff has not presented any evidence that contradicts the foregoing facts. 

City Review Process. 

Mr. Rosinski approached the City of Kirkland in December 2002 to begin the building 
permit process. As a result of that meeting, Mr. Rosinski retained Wetland Resources to 
prepare a buffer modification plan. In December, 2003, the assigned City planner, Tony 
Leavitt, provided a letter to Mr. Rosinski's frnancial lender documenting (a) that the 
"subject property is a 'legal building site"' and (b) that a Wetland Buffer 
Modification/Reduction is a viable option for Mr. Rosinski to allow for construction of 
one new single-family residence." Exhibit C, Attachment F. 

In December, 2003, Mr. Rosinski submitted a wetland buffer modification application. It 
was not until later in December, 2004, that the City notified Mr. Rosinski that it had 
changed its determination and would require Mr. Rosinski to withdraw his buffer 
modification application and submit a new application for reasonable use. 

In April, 2005, Mr. Rosinski submitted the reasonable use application that is the subject 
of this Council's review. 

After public hearing and considerable information submitted by Mr. Rosinski, the 
Hearing Examiner has issued a recommendation to deny the reasonable use application. 

The Hearing Examiner found that (a) "the scale of the proposed development is 
reasonable", (b) the proposed single-family home is the least intensive use of the property 
with the least impact, (c) the proposed location of the single-family home is reasonable, 
(d) the single-family home as conditioned with the recommended wetland mitigation 
would result in the minimum feasible alteration or impairment to the wetland. Hearing 
Examiner Recommendation, pages 4-5. Further, the Hearing Examiner concurred that 
Mr. Rosinski's inability to derive a reasonable use from the property is not the result of 
his actions. 

JOHNSMONRQ~UNAGA P L L C  
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Never the less, the Hearing Examiner has recommended denial based solely on his 
subjective opinion that he does not believe Mr. Rosinski's and Mr. Gosney's declarations 
that they were not aware of the critical area restrictions on the property that would require 
a reasonable use approval when the purchase was completed in 2004. The Hearing 
Examiner failed to either acknowledge or understand that the purchase price was agreed 
upon in year 2000 under the circumstances that existed at that time. In 2004, when the 
purchase was completed, Mr. Gosney (the seller) had no legal authority to change the 
purchase price, even if he wished to, to reflect that a sewer main had been extended the 
year before. Further, the Hearing Examiner failed to understand or acknowledge that Mr. 
Rosinski assumed the risk to carry the property until sewer was extended, and in fact had 
carried that risk for three years by the time sewer was extended. 

The Hearing Examiner's recommendation is particularly ironic in light of the fact that 
even City staff believed up until December, 2004 that Mr. Rosinski had a right to build a 
single family home on the property without requiring a reasonable use approval. 

Substantive Challenge to Hearing Examiner Recommendation. 

Mr. Rosinski challenges the Hearing Examiner's recommendation because the 
recommendation (a) was based on an erroneous application of the law to the facts, (b) is 
not based on substantive evidence in the record and (c) exceeds the Hearing Examiner's 
review authority by going beyond the criteria listed in Kirkland Municipal Code. 

The Hearing Examiner concurred with Staff that Mr. Rosinski's application complies 
with the central criteria for granting a reasonable use approval: 

(1) The single-family home has the least impact on the sensitive area and buffer; 

(2) There is no on-site alternative with less impacts; and 

(3) The proposal as conditioned will result in the minimum feasible alteration to or 
impairment of the hct ional  characteristics of the sensitive area and buffer. 

Further, the Hearing Examiner concluded that Mr. Rosinski's inability to derive 
reasonable use is not the result of Mr. Rosinski's actions. 

The Hearing Examiner bases his recommendation of denial solely on his subjective 
decision not to believe the declarations provided under oath by Mr. Rosinski and Mr. 
Gosney as to the circumstances surrounding the property transfer. 

J'QH~MONRO~UNA@Q P L L C  
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Mr. Rosinslu respectfully requests this Council to take a second look at these declarations 
and at the applicable time lines: 

July, 2000: Mr. Rosinski and his former wife entered into a written agreement to 
purchase Lot 5 from Mr. Gosney and his wife. 

On the date of purchase, there was no public sewer available to the property or the 
area in general. 

The parties agreed to place the burden of risk on Mr. Rosinski as to when public 
sewer might be extended - this risk was reflected in the property price of $30,000. 

2001: Mr. Rosinski transferred title to a parcel in Gold Bar to the Gosneys in lieu 
of paying a portion of the sales price. As a result, purchase price is reduced to 
$22,000. 

Mr. Rosinski continued paying on purchase price. 

2003: Sewer was extended to the area. City staff advises Mr. Rosinski that a 
buffer modification would be necessary for building a single family home. 

2004: Mr. Rosinski completed payment on Lot 5 and title is recorded in his name. 
Property is transferred for the previously agreed upon purchase price. In the Real 
Estate Tax Affidavit, the seller and buyer reflect the basis for the low purchase 
price when the property contract was originally reached in 2000: that the property 
was unbuildable because no public sewer had yet been extended to the property. 
Mr. Rosinski also submits an application for buffer modification. 

The foregoing are uncontested facts set forth in documentation and declarations made 
under oath. Even so, the Hearing Examiner simply based his denial on a subjective and 
personal opinion without any evidentiary support. The Hearing Examiner's decision to 
disregard declarations made under oath explaining the property's purchase price was not 
based on any support in the record. 

Further, the Hearing Examiner's decision to recommend denial was not based on any 
criteria relevant to the determination of whether a reasonable use approval is appropriate. 
The Hearing Examiner focused exclusively on what Mr. Rosinski's subjective knowledge 
might have been as of 2004. An applicant's subjective knowledge is simply not a 
criterion for reviewing a reasonable use application under Kirkland Municipal Code. 
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Further, the Hearing Examiner's comments belie a lack of understanding as to when the 
real estate contract was formed and the basic tenets of contract law: i.e. that Mr. Rosinski 
was bound by the contract formed in 2000. The Hearing Examiner erroneously assumed 
that somehow Mr. Rosinski could have rescinded .the sale in 2004 (also failing to 
acknowledge Staff had affirmatively advised Mr. Rosinski in writing at that time that a 
buffer modification would be applicable and had never to that point indicated Mr. 
Rosinski would need to obtain reasonable use approval). As has been established, the 
real estate contract was formed in 2000, not 2004. Had Mr. Rosinslu attempted to rescind 
the contract in 2004, Mr. Rosinski would have breached his real estate contract. 

If this Council were to concur with the Hearing Examiner's recommendation, this 
Council would preclude any and all use of the property, render the property valueless, 
and force Mr. Rosinski to forfeit land to the City of Kirkland without compensation and 
without a legitimate public purpose. Such a decision would constitute an unconstitutional 
taking and violate Mr. Rosinski's right to substantive due process. Kahuna Land Co. v. 
Spokane County, 94 Wash. App. 836,841-842 (1999). 

The City may not impose a regulation on Mr. Rosinski which denies all economically 
beneficial or productive use of the land without compensation. Lucas v. South Carolina 
Coastal Council, 505 U.S. 1003 (1992). 

A city may not deny reasonable use of property solely because a property owner 
purchased the property after the local jurisdiction adopted regulatory scheme which 
precludes development. Palazzolo v. Rhode Island, 53 3 U.S. 606,627 (200 1). 

Finally, a City may not elevate a subjective believe as to a purchaser's investment-backed 
expectations to a dispositive status. Palazzolo, 533 U.S. 606, 634 (O'Connor concurring 
opinion). The property purchaser's investment backed expectation is only one factor in 
determining whether a regulation has gone too far. Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393, 415 (1922); Penn Central Transp. Co. v. City of New York, 438 U.S. 104 
(1 978). In other words, a city may not deny reasonable use of property solely because of 
a subjective belief on what the purchase price was or the property purchaser was thinking 
at the time of purchase. 

Denial of reasonable use in this situation will destroy all economic and productive 
viability of the property in an unreasonable and unduly oppressive manner without any 
public benefit. Denial of reasonable use of Lot 5 based solely on a subjective opinion 
related to a single elective consideration where all other criteria are met and without 
factual support in the record would be arbitrary and capricious. 
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Based on the evidence and argument in the underlying record, and the argument provided 
herein, Mr. Rosinski respectfully requests this Council to approve the reasonable use 
application. 

Timing of Council Hearing. 

Kirkland Municipal Code provides that City Council "shall consider the application at a 
scheduled meeting within 45 calendar days of the date of issuance of the Hearing 
Examiner's recommendations on the proposal." KMZ 5152.90 (1). Based on that code 
section, Mr. Rosinski respectfully requests this Council to direct staff to schedule a 
hearing date within 45 days of the issuance of the Hearing Examiner's recommendation. 

Currently, the hearing is scheduled for December 13, 2005, which is 54 days after the 
postmark date of the decision (or 56 days after the decision was signed). Mr. Rosinski is 
aware of the Council's regular meeting schedule and, in the event no earlier date is 
available, stipulates to the hearing date on December 13, 2005. However, Mr. Rosinski 
respectfully requests that the hearing date not be extended any later as a result of this 
challenge. 

Direct Tel: (425) 467-9966 
Email: kolouskova@lmmlaw.com 

Enclosure 

cc: Tony Leavitt, Planner 
Client 

1820-1 Challenge to Examiner recommendation 10-27-05 

J~HN~MONRO-UNAOQ P L L C  



October 21,2005 

Charles Rosinski 
P.O. Box 5000-139 
Duvall, WA 98019 

Dear Mr. Rosinski: 

Subject: Process IIB Permit - File No. ZON05-00016 

The Hearing Examiner, on October 19, 2005, entered his recommendation on your application. 
His recommendation is for denial. It is now scheduled to be reviewed by the Kirkland City 
Council on December 13, 2005 at 7:30 p.m. (or as soon thereafter as possible) in the City Hall 
Council Chamber, 123 5th Avenue, Kirkland. 

If a timely challenge is filed, the City Council meeting date may be changed. If you or any other 
eligible party submits a challenge letter, please contact the Planning Department for further 
information on scheduling. 

This is a meeting and not a public hearing. Oral testimony will not be taken at the meeting; 
however, if a challenge has been filed, the City Council may permit limited argument fiom the 
challenger and those parties who filed responses to the challenge. 

You will receive an agenda prior to that meeting. If you have any questions, please contact me at 
(425) 587-3253. All correspondence must refer to File Number ZON05-00016. 

Sincerely, 

. . MMUNITY DEVELOPMENT . . . . . . , . 

will receive no fur the^ n~iif ic  
note that the meeting date may change if a challenge .. . . . i 

Enclosure: Heating Examiner Recommendation 

TL:sk 
, . 

123 Fifih Avenue Kirkland, Washington 98033-6189 425.587.3000 TW 425.587.31 11 www.ci.kirkland.wa.us 
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HEARING EXAMINER FINDINGS, 
CONCLUSIONS, AND RECOMMENDATION 

APPLICANT: Charles Rosinski 

FILE NO. ZON05-000 16 

LOCATION: 95xx Slater Avenue NE (see Exhibit A, Attachment 1) 

APPLICATION Request for approval ofa reasonable use permit to allow construction of 
one single-family residence within a wetland buffer (see Exhibit A, 
Attachment 2). The proposed single-family residence is approximately 
3,045 square feet in size and would impact approximately 1,800 square 
feet of a Type I wetland buffer. 

REVIEW PROCESS: Process IIB, Hearing Ejraminer conducts public hearing and makes 
recommendation; City Council makes final decision. 

SIJMMARY OF KEY ISSUES: Compliance with Reasonable Use and General Zoning Code 
Decisional Criteria (see Exhibit A, Section 1I.E). 

SUMMARY OF RECOMMENDATIONS: 

Department of Planning and Communi'ty Development: Deny 

Hearing Examiner: Deny 

PUBLIC HEARING: 

After reviewing the official file, which included the Department of Planning and Community 
Development Advisory Report and after visiting the site, the Hearing Examiner conducted a 
public hearing on the application. The hearing on the Rosinski application was opened at 7:OO 
p.m., September 1,2005, in the Council Chamber, City Hall, 123 Fifth Avenue, Kirkland, 
Washington, and was closed for oral testimony and legal argument at 7:48 p.m. The hearing was 
held open administratively until September 30,2005 to allow the City and the applicant time to 
submit additional written information into the record. Participants at the public hearing and the 
exhibits offered and entered are listed in this report. A verbatim recording of the hearing is 
available in the City Clerk's office. The minutes of the hearing and the exhibits are available for 
public inspection in the Department of Planning and Community Development. 
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! The following persons spoke at the public hearing: 

From the City: 
Tony Leavitt, Project Planner 
Jeremy McMahon, Planning Supervisor 

Staff submitted the staff advisory report (Exhibit A) and gave a PowerPoint presentation (Exhibit 
B). 

From the Applicant: 
Charles Rosinski, Applicant 
Darrell Mitsunaga, Attorney 

Mr. Rosinski reviewed Exhibit C (with attachments). 
Mr. Mitsunaga reviewed Exhibit D. 

From the Community: 
Maxine Keesling 
Gwen Anderson 
Allison Showalter 

Neighboring property owners said they were aware of the wetland regulations and were surprised 
the applicant wasn't. 

FINDINGS, CONCLUSIONS, AND RECOMMENDATION: 

Having considered the entire record in this matter, the Hearing ~xamider now m&es and enters 
the following: 

FINDINGS AND CONCLUSIONS: 

A. Site Description: 
1. Site Development and Zoning: 

a Facts: 
(1) &: 16,500 square feet (.38 acres) .according to King County Records. 

(2) Land Use: The subject propefiy is currently vacant. 

(3) Zoning: The subject property is zoned Planned Area (PLA) 17. The PLA 17 zone 
is considered a Medium Density Zone, however the size ofthe property only 
allows for a detached dwelbg use. 

(4) Terrain: The subject property has a gradual (approximately 7 percent) slope fkom 
the Slater Avenue right-of-way to Forbes Lake. The subject property contains a 
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Type I Wetland and associated buffer that are located on the east side of the 
property - 

(5) Veetation: The subject property contains 4 sigmficant trees and a variety of 
native and nonnative plants, trees and shrubs. 

b. Conclusions.: Size, terrain, and vegetation as it relates to the existing sensitive area are 
constrarning factors in the consideration of this application. The existing sensitive 
areas are discussed in Exhibit A, Section 1I.E and Exhiiit E, Attachments 1 & 3. 

2. Neighboring Development and Zoning: 

a Facts: The subject property is completely surrounded by Medium Density 
Residential Zoning PLA 17 and RM 3.6). A majority of these surrounding properties 
are developed with single-family homes. A couple of the properties contain multi - 
family dwelling units. 

b. Conclusion: Neighboring development and zoning are not constraining factors in the 
consideration of this application. 

B. Correspondence: 

1. Facts: The initial public comment period ran fiom June 30&, 2005 until July 22nd, 2005. 
One comment letter was received during this time fiame (see Exhibit A, Attachment 4). 
Below is a summary of the comments in the letter along with staff response: 

Impacts to the &sting Flood Plain 

In the letter the Neighbor is concerned that any development within the flood plain 
will have a negative impact on their property. 

StajfResponse: The applicant is not proposing any work within theJloodplain that 
was surveyed by the applicant's surveyor (see Exhibit A, Attachment 2). 

Storm Water Retention 

The neighbor is worried that storm water runoff will impact their property. 

StajfResponse: Any development on the subject property is required to comply with 
standards established in the 1998 King County &$ace Water Design Manual. 

C. State Environmental Policy Act (SEPA) & Concurrency Review: 

The project is Categorically Exempt fiom SEPA Requirements and as a result is exempt fiom 
Concurrency Review. 
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B. Approval Criteria: 

Zoning Code section 90.140 establishes two sets of criteria for the review of Reasonable Use 
applications. The decision maker must consider both sets of criteria in their determination. 

1. REASONABLE USE DETERMINATION CRITERIA 

a Facts: 

(1) Zoning Code section 90.140 states that the decision maker shall determine 
whether application of Chapter 90 will deny reasonable use of the property, and 
whether the proposed use and activities are a reasonable use of the property. In 
making these determinations, the decision maker shall consider the following three 
criteria: 

(a) There is no permitted type of land use for the property with less impact on 
the sensitive area and the buffer is feasible and reasonable; and 

(b) No on-site alternative to the proposal is feasible and reasonable, Considering 
possible changes in site layout, reductions in density and similar fact.ors; and' 

(c) The proposal, as conditioned, will result in minimum feasible alteration of or 
impairment to the functional characteristics of the sensitive areas, and their 
existing contours, vegetation, fish and wildlife resources, and hydrological 
conditions; and will not cause significant degradation of groundwater or 
surface-water quality. 

(2) The applicant has submitted a report prepared by Wetland Resources, a qualified . 
professional, that proposes a mitigation plan for the proposed reasonable use 
application and descn'bes how the complies with the three decisional criteria above 
(see Exhibit A, Attachment 5). Additionally, the applicant submitted a letter @chibit 
C) that addressed the reasonable use criteria (and reviewed the chronology of his 
involvement with the subject property. Also, the applicant's attorneys (Duana 
Kolouskova & Darrell Mitsuaga) submitted letters that address the above decisional 
criteria (see Exhibit A, Attachment 6, Exhiiit D, and Bhiibit F). 

(3) The watershed Company, the City's wetland consultant, has reviewed the Wetland 
Resources report and concludes the following in their letter (see Exhibit A, 
Attachment 7): 

(a) The applicant is proposing a modest sized home on a highly encumbered lot. A 
modest yard is also proposed, appearing to be just large enough to accommodate 
provide maintenance access on the sides and rear of the proposed residence. 
Overall, the scale of the proposed development is reasonable. 

(b) Wetland Resources is proposing to remove invasive weeds and install native trees 
and shrubs in buffer areas that would remain outside of the home and yard portion 
of the lot. Generally, this is an acceptable approach to mitigate for impacts while 
still allowing reasonable use of the site. However there are a number of problems 
with the specific details of the proposed mitigation actions includmg: 
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No fence, barrier or signage is proposed to demarcate the yard area fiom the 
buffer mitigation area. 

No des.cription of how the removal all non-native vegetation in the mitigation 
area will be carried out as stated on the plans. 

The species selection of enhancement plantings is appropriate for this site, but 
planting densities are incorrectly calculated. 

The tree and shrub area should extend farther east to the wetland boundary 
and there is room for more trees along the southern site boundary fiom the 
edge of the proposed yard all the way to the wetland edge. 

Adjust project, monitoring, and maintenance costs as they are too low or not 
included. 

Soil amendments should be proposed as the soil on the site appears to be 
historic fill, as it is gravelly and compacted. 

Installation of a temporary irrigation system to help facilitate vegetation 
growth. 

A five year maintenance and monitoring schedule is more appropriate for this 
site. 

Establish a schedule for regular maintenance of the mitigation area. 

Incorporation of woody debris andlor bird nest boxes into the plan would 
increase buffer function with minimum expense 

b. Conclusions: 

Staff, with the assistance of The Watershed Company, concluded the following in 
regards to the proposed application's compliance with the adopted approval criteria: 

(1) The proposed singlefamily use is the least intensive use that is allowed for the 
subject property. There is no other permitted type of land use for the property 
that would have a lesser impact on the wetland and associated buffer. 

(2) Within the amount of wetland and buffer area on the subject property, the 
proposed location of the single-family residence is feasible and reasonable. 

(3) The proposal, as conditioned with the incorporation of the recommendations 
made by The Watershed Company, would result in minimum feasible alteration of 
or impairment to the functional characteristics of the sensitive areas, and their 
existing contours, vegetation, fish and wildlife resources, and hydrological 
conditions; and will not cause significant degradation of groundwater or surface- 
water quality. The applicant has indicated he will comply with the 
recommendations of The Watershed Company @&bit C, page 2). 

The Hearing Examiner concurs with the conclusions noted above. 
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2. REASONABLE USE CONSIDERATION CRITERIA 

a Facts: 

(1) Zoning Code section 90.140 states that in determining whether application of this 
chapter will deny reasonable use of the property, the decision maker shall 
consider the following: 

(a) The inability to derive reasonable use is the result of the applicant's actions, 
such as segregating or dividing property and creating the undevelopable 
condition, or taking actions in violation of any local, state, or f&ral law or 
regulation; and 

(b) The land use and environmental regulations, which prevent reasonable use of 
the property, were in effect at the time of purchase of the property by the 
applicant. 

(2) The subject property contains approximately 15,790 square feet of land area 
above the approximate high water line (see Attachment 2). The Type I Wetland 
occupies nearly half of this total land area. The required 100-foot buffer from the 
wetland edge occupies a majority of the remaining land area Approximately 100 
square feet of the property's land area is outside of the wetland and buffer. 

(3) The subject property was originally platted as part of the Burke and Farm's 
Kirkland Addition to the City of Seattle, Division 14 in July of 191 1. 

(4) The current Sensitive Area Regulations (Zoning Code Chapter 90) were adopted 
in April of 2002. 

(5) Accordmg to the Real Estate Excise Tax Affidavit (see Exhibit A, Attachment 8), 
the applicant purchased the subject property on July 8,2004 for a total of 
$22,000. Attached to this document is a statement sign by Mr. Rosinski that 
states the following: 

This is to certfi that at the time ofpurchase and sale agreement the property was 
unbuildable. Therefore the sales price is a refledion of that and is our true sales 
price of $22,000.00"' 

Mr. Rosinski testified, wrote in Exhibit C, and declared in Attachment 2 to Exhibit 
F that he and his ex-wife purchased the subject property in 2000, but did not take 
possession of the property, pay off the debt on the property and have the 
transaction recorded until 2004. He also wrote that he was unaware he would 
need a reasonable use exception until late in the year of 2004, He also testified and 
wrote that the reason the price of the property was so low was that he had traded 
another piece of property for a portion of the price, and he certified that it was 
"unbuildable" when he purchased it because there was no sewer to the property. 

Staff has countered that the regulations in effect in 2000 were essentially the same 
(as they relate to the subject property) as the current regulations found in DZC 

.90.140, which was adopted in April 2002 (See Exhiiit E). Staff noted in hhiibit E 
(page 3) that a sewer line was installed and completed within the Slater Avenue 
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right-of-way in late 2003. A letter was sent to Mr. & Mrs. Gosney, property 
owners of record in January 2004, which stated that a sewer line was extended in 
front of the property and that the property is subject to a Latecomer's 
Agreement. Furthermore, a sewer line is depicted on the site plan that was 
prepared for Mr. Rosinski in December of 2003 (Exhbit A, Attachment 2). 

(6) The applicant's attorneys have argued that Section 90.140 requires that the 
decision maker "consider" the criteria and not relv solelv on Section 90.140.2 as 
justification for rejection of the reasonable use (ske minkes of the hearing, and 
Exhibits D & F) 

(7) Staff has asked that the Hearing Examiner consider the applicant's constructive 
and actual knowledge of the regulations and sewer availability at the time of 
purchase (See Exbiiit E). 

b. Conclusions 

(1) The subject property was created as part of a recorded plat in July of 191 1. As a 
result, the inability to derive reasonable use is not a result of the applicant's 
actions. 

(2) The applicant completed the purchase of the subject property in July of 2004, 
well after the current Sensitive Area Regulations were adopted The applicant 
certifies, as part of the Real Estate Excise Tax Affidavit, that the property is 
unbuildable and the price that the applicant paid for this property reflects this 
h t .  Given the documents in the record the Hearing Examiner finds it incredulous 
to assume that the applicant and the previous property owner were unaware that 
the property was encumbered by the current City of Kirkland Sensitive Area 
Regulations (or previous regulations, which similarly encumbered the subject 
property), or that they were unaware there was a sewer to the property when the 
purchase was completed. 

(3) As a result, the Examiner concludes that the proposed reasonable use application 
should be denied based on the fact that the applicant knew (or as the record 
shows, clearly should have known) the property was unbuildable when he 
purchased the property. 

3. GENERAL ZONING CODE CRITERIA 

a m: Zoning Code section 152.70.3 states that a Process TIB application may be 
approved if 

, 

(1) It is consistent with all applicable development regulations and, to the extent there 
is no applicable development regulation, the Comprehensive Plan; and 

(2) It is consistent with the public health, safety, and welfare. 

b. Conclusion: As fourth in Section II.D.2 of Exhibit A, the application is not consistent 
with the criteria for approval of the reasonable use application and, therefore the 
proposal does not comply with the criteria in section 152.70.3. It is not consistent 
with all applicable development regulations. 
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C. Comprehensive Plan: 

1. m: The subject property is located within the North Rose Hill neighborhood. The 
North Rose Hill Neighborhood Land Use Map desiguates the subject property for 
Medium Density Uses (see Exhibit A, Attachment 9). 

2. Conclusion: The proposed single-family use is consistent with the Comprehensive Plan 
for the North Rose Hill Neighborhood. 

D. Development Review Committee: 

1. m: Comments and requirements placed on the project by the Buildmg Department can 
be found on the Development Standards Sheet, Exhibit A, Attachment 3, 

2. Conclusion: If the project were to be approved, the applicant would be required to 
comply with these comments and requirements as set forth in Exhibit A, Attachment 3. 

RECOMMENDATION: 

. Based upon the foregoing findings of fact and conclusions, denial of this application is 
recommended. Ifthe City Council adopts different findings and conclusions and approves this 
application, the Hearing Examiner recommends the conditions set forth in Exhibit A, Attachment 
3 be required. 

EXEIBITS: 

The following exhibits were offered and entered into the record: 

A. Depament of Planning and Community Development Staff Advisory Report, with 
attachments: 
1. Vicinity Map 
2. Development Proposal 
3. Development Standards 
4. Public Cornmefit Letter fiom Gwen Anderson 
5. Sensitive Area Study for Reasonable Use prepared by WetIand Resources, Inc 
6. Application Letter prepared by Duana Kolouskova 
7. The Watershed Company Review Letter 
8. Copy of Real Estate Excise Tax Affidavit Formrm 
9. North Rose Hill Neighborhood Land Use Map 

B. Powerpoint Presentation 
C. Hearing presentation of Charles B. Rosinski, with attachments: 

a. Land purchase proposal for lot 5, dated 7/9/05 
b. Agreement to sell Real Estate, dated 3/1/01 & 2/28/01 
c. Agreement to sell Real Estate, dated 312710 1 
d. Deed of Trust, recorded 411 710 1 
e. Letter from Keith & Kimiko Gosney, undated 
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f Letter from Tony Leavitt, dated 12/8/03 
g. Letter from Charles Rosinski, dated 8/20/04 
h. Application Form: Zoning Permit - wetland buffer modification 
i. Letter from Duana Kolouskova, dated 1/12/05 
j. Letter from Duana Kolouskova, dated 4/28/05, with attachments: 

1) Application Form: Zoning Permit - reasonable use 
2) Site Plan 
3) Legal Description 

D. Letter fkom DarrelI Mitunaga, dated 9/1/05 
E. Memo from Tony Leavitt, Jeremy McMahon, and Robin Jenkinson, dated 9/15/05, with 

attachments: 
1. Wetland R e s o w s  Inc. Report, dated 8/20/03 
2. Wetland Delineation Review Contract 
3. Wetland Delineation Review Letter 
4. Ordinance Numbers 3658,3706, and 3742 
5. Slater Avenue NE Sanitary Sewer Latecomer's Assessment Letter 

F. Letter from Duana Kolouskova, dated 9/29/05, with attachments: 
1. Declaration of Keith Gosney 
2. Declaration of Charles Rosinski 

PARTIES OF RECORD: 

Charlie Rosinski, PO Box 5000- 139, Duvall, WA 9801 9 
Damell Mitsunaga, Johns Monroe Mitsunaga PLLC, 1500 1 14" Avenue SE, Suite 102, Bellevue, 
WA 98052-2812 
Duana Kolouskova, Johns Monroe Mitsunaga PLLC, 1500 1 14" Avenue SE, Suite 102, Bellevue, 
WA 98052-2812 
Gwen Anderson, 9506 Slater Avenue NE, Kirkland, WA 98033 
Maxine Keesing, 1524 1 NE 153* Street, Woodinville, WA 38072 
Allison Showalter, 9252 Slater Avenue NE, Kirkland, WA 98033 
Cify Attorney 
Department of Planning and Community Development 
Department of Public Works 
Department of Building and Fire Services 

Entered this 9% day of October 2005, per authority granted by Section 152.70, Ordinance 
2740 of the Zoning Code. A final decision on this application will be made by the City Council. 
My recommendation may be challenged to the City Council within seven (7) working days as 
specified below. 

Hearing Examiner 
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CHAIXENGES AND JUDICIALREVlEW 

The following is a summary of the deadlines and procedures for challenges. Any person 
wishing to file or respond to a challenge should contact the Planning Department for 
Wher  procedural information. 

Section 152.85 of the Zoning Code allows the Hearing l3mnk.f s recommendation 
to be challenged by the applicant or any person who submitted written or oral 
comments or testimony to the Hearing Examiner. A party who signed a petition 
may not challenge unless such party also submitted independent written 
comments or information The cballem must be in writinn and must be delivered 

by  ordinance,;^ the Planning ~ e - w e n t  by 5:00 p.m.; 
, seven (7) calendar: days following 

Hearing Examineis written recommendation on the application. 
Within this same time peiiod, the person making the challenge must aho mail or 
personally deliver to the applicant and all other people who submitted comments 
or testimony to the Hearing Examiner, a copy of the challenge together with notice 
of the deadline and procedures for responding to the challenge. 

Any response to the challenge must be delivered to the Planning Department 
within seven (7) calendar days after the challenge letter was filed with the Planning 
Department. Within the same time period, the person makmg the response must 
deliver a copy of the response to the applicant and al l  other people who 
submitted comments or testimony to the Hearing Examiner. 

Proof of such mail or personal delivery must be made by affidavit, available fiom 
the Planning Department. The fidavit must be attached to the challenge and 
response letters, and delivered to the Planning Department. The challenge will be 
considered by the City Council at the time it acts upon the recommendation of the 
Hearing Ejramiher. 

Section 152.110 of the Zoning Code allows the action of the City in granting or 
denying this zoning permit to be reviewed in King County Superior Court. The 
petition for review must be filed within twenty-one (21) calendar days of the 
issuance of the final land use decision by the City. 
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MEMORANDUM 

To: Ron McConnell, Kirkland Hearing Examiner 

From: Tony Leavitt, ~ l a n n e i q b  

Date: December 20, 2005 

I 
1 Subject: Rosinski Reasonable Use Application Reconsideration, File No. ZON05-00016 
! 

On October 28th, 2005 the Applicant filed a Challenge to the Hearing Examiner Recommendation 
made on October 19th. The HE Recommendation was reviewed by the City Council at their 
December 13th Meeting. The City Council made a motion to remand this matter back to the 
Hearing Examiner with directions to reopen the hearing and provide answers to certain questions 
and additional analyses related to those questions. 

The Hearing Examiner was directed to address and answer the following questions and then 
reconsider his prior recommendation based on his answers to those questions. The 
questions/issues to be addressed and answered by the hearing examiner are: 

Is it necessary to meet all five criteria in order to be granted a reasonable use exception? 

. Does the hearing examiner place different emphasis or weight on the first three criteria as 
opposed to the second two? 

Is the failure to satisfy any single criteria sufficient to deny a reasonable use application or 
was it because one of the criteria in the second set was not met that the application was 
denied? 

Is Mr. Rosinski's subjective claim of lack of knowledge of the city's buffer requirements at 
the time of his acquisition of the property relevant to satisfying the second element of the 
second set of criteria? In other words, does it matter whether or not the applicant knew of 
the regulations at the time of the purchase or acquisition in order to satisfy this element of 

,, 
the zoning code? 

The Kirkland Zoning Code requires that the rehearing occur within 28 days of the City Council's 
Action. As a result, the rehearing will need to occur by January 10, 2006 in order to comply with 
this code section. 



CITY OF KIRKLAND 
HEXRING EXAMINER MEMORANDUM 

To: Tony Leavitt, Planner 

From: Ron McConnell, FAICP, Kirkland Hearing Examiner 

Date: December 28,2005 

Subject: Rosinski Reasonable Use Application Reconsideration, File No. ZON05-0016 

This is in response to your memo dated 12/20/05. After review of the four questions you posed 
in your memo and after review of the Kirkland code, the answer to all four questions is no. 

I do not believe it is necessary to reopen the hearing to address the questions. After review of the 
file (including my report to the City Council dated 10/19/05) I find that Conclusions B.2.b(2) & 
(3) in my report should be deleted and that my recommendation was erroneous. 

Therefore, my recommendation should be changed to read as follows: Based upon the foregoing 
Jindings offact and conclusions, approval of this application is recommended, subject to the 
conditions set forth in Exhibit A, Attachment 3. 
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I I . :.. . 
: / .  

CALL TO ORDER: 
I i; . ; .  .. .~ . . The March 16,2006 meeting was convened by the Hearing Examiner, Sue Tanner, at 9:00 a.m. Tony 

Leavitf Craig Salrman, Nancy Cox and Jeremy McMahan represented the Department of planning and 
Community Development and Oscar . . Rey represented the City Attorney's office. 

PUBLIC HEARING: Rosinski Rdasonable Use; File No. ZON05-00016 

Hearing Examiner Sue Tanner explained this was a remand from Kirkland City Council on Rosinski 
Reasonable Use appeal.. Mr. Rosinski applied for reasonable use exception to the City's wetland 
regulations, staff recommended denial. The Hearing Examiner held a hearing and recommenaed 
denial to the City Council. Mr. Rosinski challenged that recommendation and the City Council 
reconsidered and remanded to the Hearing Examiner with fivequestions regarding the basis for the 
decision. The Hearing Examiner responded to the Council's questions and changed the decision to a 
recommendation of appmval. 

The City Council again considered the application and remanded to the Hearing Examiner again, 
directed the hearing be reopened to take additional evidence and consider following questions: 1) With 
regard to W C  90.140(2), is there an onsite alternative to the proposal that is feasible and reasonable 
considering possible changes in site layout, reductions in density and similar factors? By way of 
example and not limitation is there any alternative stn~cture or location for any structure on the site 
that would be feasible and reasonable? and 2) determine the least sized structure, in terms of square 

; 1 footage and impervious surface area, necessary to meet reasonable use requirements under the current 
. . i law; 

KZC 152.90.2(b) requires a remand hearing be held withiin 28 calendar days of the date of the City 
Council motion; that requirement was waived by the applicant's counsel. Ms. Tanner requested staff 
and the applicant also address how to determine whether a use is reasonable under KZC 90.140(2) 
whether it was other houses in area regardless of when built, what would be allowed on the property 
without the Critical Areas Ordinance, what size houses or impervious surfaces other jurisdictions 
allowed under their reasonable use exceptions and codes, impacts on wetlands, desires of the applicant, 
what review reports say, or whether the use passes a takings or due process test? She asked how the 
original or proposed alternative met that criteria. 

Ms. Tanner swore in Planner Tony Leavitt. Mr. Leavitt identified the property in 9500 block of Slater 
Avenue. In regard to first question posed by the Council regarding an alternative proposal, staff 
recommended the applicant consider proposing an alternative site plan that would lessen the impact on 
the buffer, which the applicant agreed to do. The original proposal was for a new single family 
residence with gross floor as defined by the KZC of 3,045 square feet, lot coverage as defined by the 
KZC of 2,666 square feet, the wetland buffer impact was 4,060 square feet. The structure complied 
with zoning setback requirements and proposed the use of impervious concrete for all paved surface. 

The'alternate proposal is for a single family residence of with a gross floor area as defined by the ~ Z C .  
.of 2,391 square feet and total square footage of 3,270. He noted the KZC's definition of gross floor 
area did not include daylight basements if certain criteria are met which the proposed basement 

. -appeared to meet. The total lot coverage of the new proposal is 1,943 square feet and the wetland 

ENCLOSURE ( a  
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i- I,.;.: I buffer impact would be reduced to 3,558 square feet. The structure would comply with all setback 1 :  
1. .; requirements except for the required front setback which the applicant proposes to reduce from the j I. - .  

I required 20 feet to 11.5 feet as. allowed in the reasonable use criteria. The applicant also pmposes to 
i use pervious concrete for all paved surfaces. He displayed a site plan comparing the two proposals and 
i explained the disturbance area was now 36 feet .from the wetland buffer and the total 'm of 
i enhancement would increase from 5,711 to 6,180 square feet. 
i 

He relayed comments from the City's wetland consultant, The Watershed company,that concluded 
the proposed changes reduced the Loss of buffer function and were advantageous to the wetland. The 
consultant also recommended the same changes and additions to the mitigation plan as previously 
requested. He referred to Attachment 7 of the Staff Memorandum, information liom the King Coyty  
Assessor's office regarding hoines built within the ten years within 1000 feet of the subject 
property. A total of 21 homes had been constructed and one was currently under construction in this 
area with an average size of 3,102 square feet; the applicant's proposal was 3,270 square feet. 

With regard to the second question,.detemine the least sized st~chrre required by current law, Mr. 
Leavitt conveyed the opinion of the City Attorney that current law provided little guidance. While the 
GMA required cities and counties to adopt critical area regulations, there was no statutory requirement 
that municipalities ppvide a reasonable use process although many cities and counties have included a 
reasonable use process in an attempt to avoid liability from due process and takings. He referred to 
KZC 90.140 reasonable use that states in part the chapter was not intended to deny reasonable use o fa  
lot, tract or parcel. The decision maker shall determine whether application of the chaptei will deny 

1 : reasonable use and whether the proposed use and activity are a o n a b l e u s e  ofthe property. 
i 1 1 

i 

I 
J Ms. Tanner asked Mr. Leavitt's opinion regarding the criteria that should be used to determine a 

I reasonable use. Mr. Leavitt answered the applicant had made a good attempt with their latest proposal 
to remedy the City Council's concerns with their previous proposal via solutions that have less impact 

B on wetland buffer. 

Ms. Tanner swore in Duana Kolouskova, attorney for applicant. Ms. Kolouskova found the Hearing 
Examiner's question regarding a W i g s  and substantive due process to be a fundamental question 
because reasonable use a remedy to avoid that constitutional violation. She referred to several 
examples of reasonable use applications approved within thepast year by otherjurisdictions, examples 
that may be comparable to Kirkland with regard to jurisdiction size, economic segments of the 
population and types of housing. She noted in situations where there was not a long hitory of 
reasonable use applications it was appropriate for the Hearing Examiner to consider other 
jurisdiction's decisions. She commented it was also appropriate to compare what was proposed on this 
lot to what had been constructed in the vicinity of the subject property 'as long as it was recent 
construction, versus houses built 60-100 years ago when living standards were very difirent. She 
commented the Hearing Examiner's analysis must consider what was feasible and reasonable, not the 
bare minimum that would limit the applicant to a home with one bedroom, one bathroom and a living 
space but a reasonable single fsmily dwelling house family to house a family and their vehicle that was 
consistent with thesurrounding area and not economically damage the applicant. 

I Ms. Kolouskova referred to two site plans available for the Hearing Examiner's consideration and 
approval, pointing out the goal of the alternative site plan was to include further mechanisms to protect 
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the environment within and outside buffer such as the use of pervious concrete. She commented this 
innovative design technique could allow this project to be used as demonstration project. She pointed 
out staff and the City's wetland consultant supported tiie original site plan and made a finding that the 
original site plan was feasible and reasonable. The Council did not dictate a particular layout or state 
they did not like the original site plan but wanted applicant to consider whether there was another way 
to configure the house. 

Ms. Kolouskova explained the house was in a similar location on the alternative site plan, the 
southwest corner of property, as that was the area furthest firom wetland and was the only portion of 
property not encumbered by a critical area or buffer. Both site plans comply with bulk regulations 
regarding setbacks with the exception of the proposed reduction in the front setback which staff 
supported via the reasonable use exception. Ms. Kolouskova advised their materials contained 
information regarding pervious concrete. 

Ms. Kolouskova provided a comparison of percentages and statistics between the original site plan and 
the alternativelrevised site plan which Ms. Tanner entered as Exhibit A. Ms. Kolouskova referred to a 
discrepancy throughout process regarding the actual lot size; the general rule is lot size is based on 
ordinary high water mark. In this case that has been surveyed to be 15,585 square feet. It istheir 
understanding that for the Forbes Lake area the City relied on a survey conducted for a condominium 
complex constructed several years ago that based their.assessment on the 245.5 contour line. If the 
246 contour line were used the lot sue  was 7,932 square feet. The comparison provides percentages 

: 1 b d  on both lot size determinations; however, when comparing this property to other jurisdictions, 
. .  . other jurisdictions based their lot size on the ordinary high water mark. 

Ms. Kolouskova pointed out the difference in the plans in impervious surface for the building footprint 
versus what City considers to the floor area ratio. Their opinion was the relevant analysis for the 
Hearing Examiner was an examination ofthe impervious surface footprint of building as that was what 
impacted the wetland not total square footage of a structure. The impervious surface in the original 
site plan was slightly over 2,600 square feet, much of which was driveway, patio, sidewalks, etc. 
Under the alternativelrevised site plan the applicant reduced the impervious surface to 1300 square 
feet. Even with 7,900 square foot lot she, the impervious coverage was only 16.39%, a small impact 
tothe wetland buffer and no impact to the wetland. She relayed the applicant's willingness to comply 
with the mitigation requirement that the City's wetland consultant recommended, resulting in enhanced 
wetland functions and values by construction of the.house. 

. . 

Ms. Kolouskova pointed out the alternate site plan included the basement square footage which wis 
not included in the original site plan, thus the floor area ratio in the alternatelrevised site plan appeared 

; to be larger however, the applicant intended to make the basement daylight which would not count 
toward the floor area ratio and reduced the floor area ratio to 2,391 sq feet. She recommended the 
Hearing Examiner use the 2,391 floor area ratio when comparing the proposal to surrounding homes in 
area. 'She requested the Hearing Examiner recommended approval of the reasonable use to the Council 
based on either the original or the revised site plan. 

J 
With regard to Ms. Kolouskova suggestion that she consider houses of recent co6struction, Ms. Tanner 
asked whether that should be houses constructed before or after the before or after the ordinance was 
passed. Ms. Kolouskova answered she was not certain whether it made a significant difference as each 
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property was unique. Although recent information was likely the most indicative, consideration 
i i : ,  i . -: should be given to whether a volume of cornparables existed to provide sufficient guidance. 

i With regard to her comment that the consideration should not be the bare minimum but a structure to 
1 

j house a family and their vehicles and not economically damage the applicant and asked whether there 
was a minimum size house that would prevent economic damage. Ms. Kolouskova answered she was 
unable to givesquare footage answer. The City must base their decision on the proposal presented by 
the applicant and comparables. This proposal represented the least size structure on the site that 
minimized impacts to the wetland buffer as well as included innovative techniques. 

Ms. Tanner swore in Charlie Rosinski. Mr. Rosinski, 45520 SR 2, Gold Bar, requested the addition of 
a 5x10 deck off the main floor above pervious concrete deck (which he proposed previously in an 
email to Mr. Leavitt). He explained his intent with the alternative site plan was to reduce footprint to 
lessen the impact on the wetland buffer. He reiterated this was the least size house that was 
economically feasible. 

Public Testimonv 
Ms. Tanner swore in Maxine Keeslin~. owner of lots 1. 2 and 3 on Forbes Lake. Ms. Keesling 
commented when Mr. Rosinski's reasonable use exception was discussed at the February 7 City 
Council meeting, no one mentioned the zoning was 12 unitlacre or the presence of the apartments built 
30 feet from the lake edge, or the large amounts of Costco impervious surface south of the lake. As 
there was no mention of the harmful impacts to lake from those large amounts of impervious surface, 
she assumed there were none. She pointed out the lack of available land in Kirkland for residential 
growth. She did not support unnecessarily restricting development to a tiny dwelling that wuld house 
only a single person or a couple and would unreasonably deny children the use of this safe body of 
water. She pointed out several years ago a joint King Coun Kirkland task force determined Forbes 2' Lake was basically a stormwater runoff facility for the NE 85 Street Coordinator and the Bridle Trails 
area. She referred to a State Attorney General 1993 advisory memorandum memo that recommended 
regulations requiring that all a particular parcel be left in substantially a natural state be carefully 
reviewed. She recommended these issues be considered in Hearing Examiner's recommendation to 
City Council. Ms. Keesling submitted written material which Ms. Tanner entered as Exhibit B. 

Mr. Leavitt advised the deck pmpsed by Mr. Rosinski was acceptable to staff as long as it was 5 feet 
&om edge of disturbance area, above the patio and was an impervious surface. He clarified the King 
County Assessor's information contained in Attachment 7 included all square footage and did not 
exclude daylight basements. 

At 9:48 a.m., hearing no further testimony, the Ms. Tanner advised the record would remain open for 
her site visit and would be closed when she completedthe visit later today. 9:48 

PUBLIC HEARING: Morgan Code Enforcement Appeal; File No. APL06-0001 

Ms. Tanner reviewed the background of this item, an appeal of three Civil Infraction Notices issued to 
WRO Development LLC and Sharon Morgan for violations of various sections of the KCC on 
property located at 8241,8249,8251 - 1 2 2 ~  Avenue NE, Kikland. 
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Code Enforcement Officer Craig Salzman explained the citations in the case had been consolidated for 
the convenience of the appellant and the city. The main citation was junk accumulation on three 
properties owned jointly by WRO or Sharon Morgan. One of assertions of the citation was an 
accumulation ofjunk and vehicle parking on the lawn area at 8249 - 122"~ Avenue NE. He advised the 
witness providing testimony, Neil Goldberg, must leave the hearing at 10:OO a.m. 

Jack Borland, attorney representing the Morgans, asked for a short continuance. He explained this 
appeal was part with other litigation that was occurring in which they were in settlement negations. He 
learned thismorning Mr. ~ o r & n ' s  father who r e ~ i d e ~ i n  San ~rancisco is seriously ill. He requested a 
continuance to allow time for the family and to address other matters which may be resolved and could 
be coordinated with the settlement action with City. Mr. Salzman recommended the Hearing 
Examiner take Mr. Goldberg's testimony first. Ms. Tanner agreed. 

Ms. Tanner swore in Neil Goldberg, 8259 - 122'* Avenue NE, Kirkland, who advised he purchased 
the building next door, which he leases, a year ago. He explained as the new neighbor he approached 
Mr. Morgan regarding the situation and to inform him of the new ownership. Mr. Morgan agreed to 
move trucks/automobiles parked against fence that were of concern to tenants of the building. The 
vehicles were later returned when the City informed him the vehicle could not be parked on the new 
location, a vacant lot He expressed disappointment with his inability to resolve situation. 

MI. Borland asked whether Mr. Goldberg was told by the previous owner when he purchased the 

4 
building that he was required to put up screening between his property and the Morgans. Mr. 
Goldberg answered no. Mr. Borland asked whether he was aware of lawsuit between Morgan and the 
building's previous owner regarding screening. Mr. Goldberg recalled a document was signed by the 
previous owner indicating they were responsible for the lawsuit and indemnifying him against the 
lawsuit. 

At Mr. Salzman's.request, Ms. Tanner declared a brief recess to discuss the continkce. 

Mr. Borland renewed the request for a continuance and expressed no objection to taking additional 
testimony. Mr. Salzman requested the other witness who was present be allowed to testi&. He 
explained Mr. Borland had proposed a resolution to all issues; however, it was the same proposal that 
was presented two years ago prior to a hearing, the matter was continued and there was no follow 
through by the appellant. Ms. Tanner suggested continuing the hearing to April 6 and staff agreed. 

Ms. Tanner swore in Sharon Velozo. 8245 122"~ Avenue NE. Kirkland. Ms. Velow advised there had 
been an on-going problem on the property for 20 years. The vehicles mentioned by Mr. Goldberg 
were moved and returned to the property as a result of complaints she filed on all three properties the 
Morgans own. She described problems that have resulted from the Morgan's ingresdegress easement 
on her driveway that resulted in her having the vehicles towed, Mr. Morgan took them to court and lost 
and later had the vehicles towed back to the property. She explained when complaints were filed on 
8249, vehicles were moved to adjacent properties they own. She expressed concern with the 
debridjunk on the Morgan's property devaluing her property and their recent removal of trees that 
exposed the vehicles and junk. 
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1 
: '\ . . ./ Ms. Velozo referred to photos of the vehicles, debris, house, canopy, etc., commenting the junk is .. 

. . . . transferred l?om one property to another every weekend. She summarized the vehicles were not 
. . 

roadworthy, two of the houses in front were unrentable with debris inside and out. She pointed out her 
property was surrounded by properties owned by the Morgan's and their RV was illegally parked on 
the easement. 

Mr. Borland r e k ~ e d  to photograph of the RV and asked whether it was parked on the Morgan's 
driveway. Us. Velozo responded the driveway was hers and their easement was ingresdegress only. 
Mr. Borland pointed out the easement allowed the Morgans utilities and asked whether Mr. Morgan 
had made an effort to repair a leak Ms. Velow advised he dug a hole in the driveway but did not 
wmplete the repair so she filled the hole. Ms. Tanner relayed her understanding that the Morgans had 
an ingresstegress and utility easement. 

Ms. Tanner swore in Jess Paddy. 8245 122"~ Avenue, Kirkland, who concurred with Ms. Velozo's 
comments. He advised he had lived in the residence for five years and during that time the three 
properties were in disrepair and continue to decline. He tried to maintain &cable rapport with the 
Mr. Morgan but he ignored the situation and was not willing to work with the neighbors. Regarding 
size of easement and way the RV is parked on easement, they have measurements to show how much 
the RV is intlinging. 

4 At 10:22 am.,Ms. Tanner wnthued the hearing-to April 6 at 9:00 am. 

~ w c y  k 
Nancy Cox, Develovment Review Manaeer 
~ e p k e n t  of and ~ommunity-~evelo~ment 

Recording Secretary: Jeannie Dines 
NORTHSHORE BUSINESS SERVICE 
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MEMORANDUM 

To: Kirkland Hearing Examiner 

From: Tony Leavitt, Planner Q2/ 
Eric R. Shields, AICP, Planning Direct 

Robin Jenkinson, City Attorney 

Date: March 9, 2006 

Subject: Rosinski Reasonable Use Application Hearing Reopening, File No. ZON05-00016 

Background 

At the February 7* City Council Meeting, the City Council was asked to consider the Rosinski 
Reasonable Use Application (see Attachment 1). A motion was approved by the City Council to 
remand the issue to the Hearing Examiner with directions to reopen the hearing, take additional 
evidence, and consider the following questions (see Attachment 2): 

Referring to KZC 90.140(2), is there an on site alternative to the proposal that is feasible 
and reasonable considering possible changes in site layout, reductions in density and 
similar factors? By way of example and not limitation, is there an alternative structure or 
location for any structure on the site that would be feasible and reasonable? 

Determine the least sized structure, in terms of square footage and impervious surface 
area, necessary to meet reasonable use requirements under current law. 

Kirkland Zoning Code section 152.90.2(b) states that in the event of a remand, the Hearing 
Examiner shall hold the rehearing within 28 calendar days of the date of the City Council motion, 
and the time limits and other pertinent requirements of this chapter shall apply to the rehearing. 
The applicant's counsel sent a letter (see Attachment 3) to Staff requesting that this requirement 
be waived and that a rehearing occur on March 161". 

Alternative Proposal Question 

In order to address the Council's questions regarding onsite alternatives, Staff recommended that 
the applicant look at proposing an alternative site plan that would lessen the impact to the buffer. 
The applicant's original proposal called for the following: 

ENCLOSURE 7 



New single family residence with a gross floor area, as defined by the Kirkland Zoning 
Code, of 3,045 square feet 
Total lot coverage, as defined by the Kirkland Zoning Code, of 2,666 square feet 
Impact to approximately 4,060 square feet of Wetland Buffer 
Structure complied with all zoning setback requirements 
Use of impervious concrete for all paved surfaces 

The applicant revised the original plan (see Attachment 4 & 5) and the new proposal calls for the 
following: 

A new configuration of the proposed residence 
New single family residence with a gross floor area, as defined by the Kirkland Zoning 
Code, of 2,391 square feet. The total square footage would be 3,270 square feet. It 
should be noted that the KZC definition of gross floor area does not include daylight 
basements if certain criteria are met. The proposed basement appears to meet this 
requirement. 
Total lot coverage, as defined by the Kirkland Zoning Code, of 1,943 square feet 
Impact to approximately 3,558 square feet of Wetland Buffer 
Structure complies with all zoning setback requirements except for the required front 
setback. The applicant proposes to reduce the setback from the required 20 feet to 11.5 
feet. 
Use of pervious concrete for all paved surfaces 

In addition to the applicant's revised plans, the applicant's counsel has submitted information as 
part of Attachment 5 showing what neighboring cities (including Redmond, Mukilteo, Sammamish, 
and Kenmore) have approved under their reasonable use regulations. 

Staff requested that the City's Wetland Consultant, The Watershed Company, review the 
applicant's revised plan and provide comments (see Attachment 6). Hugh Mortensen of The 
Watershed Company concludes the following in his letter to Staff: 

The proposed changes reduce the loss of buffer function and are advantageous to the 
wetland. 
Proposals that incorporate innovative designs that reduce impacts to natural resources 
are encouraged on highly encumbered lots. Pervious concrete is considered a beneficial 
innovative design. 
The new proposed layout is preferred over the prior submittal 
Recommends the same changes and additions to the proposed mitigation plan as he did 
in his original review (see Attachment 1, Enclosure 1). 

Additionally Staff prepared a simple chart showing the size of homes built in the last 10 years 
within 1000 feet of the subject property (see Attachment 7). According to King County Assessor 
Office records, there have been a total of 21 homes constructed and 1 home currently under 
construction in this area. The average size of these homes is 3,102 square feet, which is slightly 
under the applicants proposed total square footage is 3,270. 



Reasonable Use Law Question 

In the second part of the remand question, the Council specifically, asked the Hearing Examiner to 
"determine the least sized structure, in terms of square footage and impervious surface area, 
necessary to meet reasonable use requirements under current law." Unfortunately, "current law," 
by which we understand the Council to mean statutory and/or case law, provides little guidance. 

The Growth Management Washington Act requires cities and counties to adopt critical areas 
regulations. RCW 36.70A.160(2). There is no statutory requirement that municipalities provide a 
reasonable use process. However, many cities and counties have included reasonable use 
processes in the development of critical areas regulations in an attempt to avoid liability from 
substantive due process and takings claims. Kirkland Zoning Code Section 90.140, Reasonable 
Use, provides in pertinent part: 

This chapter [Drainage Basins] is not intended, and shall not be construed or 
applied in a manner, to deny reasonable use of a lot, tract or parcel . . . The 
decision maker shall determine whether application of this chapter will deny 
reasonable use of the property, and whether the proposed use and activity are a 
reasonable use of the property. 

No published Washington court opinion has yet addressed the meaning of "reasonable use" within 
the context of a critical areas ordinance. While the Washington courts have not given us guidance 
as to the meaning of reasonable use in the context of critical areas ordinances, they have told us 
that if a land use regulatory ordinance is found to constitute a takings, the remedy is 
compensation. Here the 100-foot wetland buffer and wetland cover nearly all of the subject 
property. If the wetland buffer requirement were to be strictly enforced the property could not be 
developed. The current law does not tell us the least sized structure and impermeable surface 
necessary to provide reasonable use of the property. 

Attachments: 
1. February 7m City Council Packet 
2. February 7m City Council Minutes 
3. Letter from Duana Kolouskova dated February 13, 2006 
4. (a) Revised Plan & (b) Site Plan Comparison 
5. Letter and Attachments from Duana Kolouskova dated March 8, 2006 
6. The Watershed Company Review Letter dated Mrach 3, 2006 
7. Neighboring House Size Chart 



Party of Records: 

Attachment 1 (February 7th City Council Packet) is 
not attached due to its large size. If you would like a 
copy of the attachment, please contact Tony Leavitt 
at 425 337.3253 or at tleavitt@ci.kirkland.wa.us. 

The attachment is also available online at 
http://www.kirklandpermits.net/tm - binltmw - cmd.pl? 
tmw - cmd=StatusViewCase&shl - caseno=ZON05- 
000 16#docs. 



Hodgson; Councilmember Bob Sternoff; Mayor Jim Lauinger 
Absent: Deputy Mayor Joan McBride 

Council recessed for a short break. 

10. UNFINISHED BUSINESS 

* a. Resolution R-4541. Approving the Issuance of a Process IIB Permit 
to Charlie Rosinski and Setting Forth Conditions 

Planning and Community Development Director Eric Shields introduced 
Project Planner Tony Leavitt, who provided an overview of the project 
issues and responded to Council questions. 
Motion to remand the issue to the Hearing Examiner with directions to 
reopen the hearing, taking additional evidence if permissible, and 
consider the following questions: referring to Kirkland Zoning Code 
90.140(2), is there an on site alternative to the proposal that is feasible 
and reasonable considering possible changes in site layout, reductions in 
density and similar factors? By way of example and not limitation, is 
there an alternative structure or location for any structure on the site that 
would be feasible and reasonable? 
Moved by Councilmember Mary-Alyce Burleigh, seconded by 
Councilmember Jessica Greenway. 
Vote: Motion carried 5-1. 
Yes: Councilmember Dave Asher; Councilmember Mary-Alyce 
Burleigh; Councilmember Jessica Greenway; Councilmember Tom 
Hodgson; Mayor Jim Lauinger 
No: Councilmember Bob Sternoff 
Absent: Deputy Mayor Joan McBride 

' Motion to Amend the motion to add the words determine the least size 
structure and impermeable surface necessary to meet reasonable use 
requirements under current law. 
Moved by Councilmember Dave Asher, seconded by Councilmember 
Jessica Greenway. 
Vote: Motion carried 5-1. 
Yes: Councilmember Dave Asher; Councilmember Mary-Alyce 
Burleigh; Councilmember Jessica Greenway; Councilmember Tom 
Hodgson; Mayor Jim Lauinger 
No: Councilmember Bob Sternoff 
Absent: Deputy Mayor Joan McBride 

b. Funding for Peter Kirk Pool Diving Board 
Council requested staff determine exact costs for the requested diving 
board and report back. 

c. Central Way Improvement Pro-iect 
Motion to authorize the use of $1 50,000 of capital contingency hnds to 
complete the Central Way Improvement project. 
Moved by Councilmember Dave Asher, seconded by Councilmember 
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FEB 1 6  2006 

Tony Leavitt, Planner 
City of Kirkland 
Depai-hcrit of Plaiuiiilg and Cormriunity 

February 13,2006 

Development 
123 5th Avenue 
Kirkland, WA 98033 

Re: Lot 51Slater Avenue, Reasonable Use Application 

Dear Tony: 

T h s  letter is to provide authorization that we waive the City Code requirement that the 
Hearing Examiner complete his review within a month of the Council's remand order. 

We respectfully request that the record in this matter be left open until March 16, 2006, 
and that a hearing, if necessary be scheduled on that date. 

Sincerely, 

9--w 
Duana T. KolouSkovh 
Direct Tel: (425) 467-9966 
Ernail: kolouskova@rnrnlaw.com 

Enclosures 

cc: Robin Jenkinson 
Client 

1820-1 letter extending deadline 2-13-06 

ATACHMENT 3 
T: (425) 451 -281 2 F: (425) 451 -281 8 

Cypress Building 
1500 114th Ave. SE Suite 102 Bellevue, WA 98004 
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v N E. 47TH STREET 

NOTES 6 
I EkSEYENIS. I F  EXISTING ARE M1T SHOWN ON THIS PLAN 

2 THE TOPDbllAPHI I S  EASE0 ON THE C I T Y  OF KIRKLANO REPORT EMITLED "FORBES LAXE DRAINIGE BASIN 
MALISTS FOR LAKE KIRKLIND PARK', A CONDOMINIUM WOdECT LOCATED ON THE NORTHEAST SIDE OF 
FORBES LAKE. THE REPORT WAS PREPARED BY RARHSEN 6 ASSOCIATES, ii C I V I L  ENGINEERINS AN0 LANO 
SURVEYING FIRM ON OCTOBER 28. 1991. THE REPORT LISTS THE 100 YEAR STORM ELEVATION FOE FULLY 
OEYELOPEO CONDITIONS ALONB FORBES LAKE TO BE ELEVATION 845.95 HARSTAO CONSULTANTS HAS 
CONDUCTED 6 TOPOORAPHIC SURVEY OF THE SUBJECT PROPERTY USING THE BENCH HARK5 USED SY RARHSEN 
6 h5SOCIATES TO CONDUCT THE DRAfNlGE ANALYSIS THE 246 CONTOUR WAS USE0 AS THE 100 YEAR ETORH 
ELEVATION FOR FULLY OEMLOPED CONDITIONS TD COMPUTE T M  ARE4 OF THE SUBJECT PROPERTY ABOVE 
THE 100 YEAR FULLY DEVELOPEO STOlH ELEVATION. THE AREA YhS COMPUTE0 TO BE 7932 SOUARE FEET. 

3. DOWNSPOUTS TO 'LEVEL SPREIIOEI' A7 REAR OF FHOUS, 

WALL 
SEGMENT WALL LENGTH 

A B 30' 50' 

C 20' 
D 20' 
E 10' 
F 12' 
G H I' 
I 6' (I' 

J 12' 

MIDPOINT 
ELEVATION 

;:;:: 
252.00 
263.25 

254.00 256.10 

Z Y B D  

25b.50 
264.80 26K25 

TOTALS: 172' 43,528.80 

AVERAGE EXG GRADE i TOTAL PRODUCTSITOTAL WALL LENGTHS: 

MAX HT. AUOWABLE: 
r 2W.07 EXG. GRADE 

MAX ELEVATIONORIDGE; 
PROPOSED RIDGE ELEVATIOK 

283.07 

PROPOSED RIDGE: 
.- 

0.1 BELOW HT. LIMIT 

IMPERMOUS LOT COVERAGE: ISOX MAX.) 

LO1 AREA 18EE NOTE 21. 
PROPOSE0 COVERAGE: 

7052 S.F. 

BLDG. AREA <ROOF#. 
-- 

1300 S.F. 
DRIVEIWALhS/PAT108: + -0- 8.F . . 
TOTAL COVERAGES X(OO S.F. 

LOT COVERAGE r LOT COMRAGE/LOT AREA: 18.30% 

OWNER - FLOOR AREA RATIO 
LOT AREA 7932 SQ.FT. 
BASEMENT 879  SO. FT . 
MAIN FLOOR 879 SQ.FT. 
UPPER FLOOR 1104 SO.FT. 
GARAGE 408 SQ.FT. 

TOTAL FLOOR AREA-3270 SQ.FT. 
PERCENT COVERAGE-41.23% 

8 BENCH MARK 
I@ OF P I  *&,I *NO I*IWli I* I4RI"LT 
111 217.11 8*=0 ON t L N l l l O A  C 
11' 111119 OF I T O R *  HANmE OLIllLE Z l l  sl.1 
ON IOU* f l O l  0s N.E. $7," lTiiEET 
I Y I C H  F O l l S l l  18 UIE WE 110" WTI1OL ITBWIUIII lo l i  

4 THE PORTION OF THE EXISTING ASPHI IT  LYING WITHIN THE ROSINSKI PROPERTY WILL B6 REHOYEO. I T  
THE EN0 OF CONSTRUCTION. THE WEI6HBDII TO THE SOUTH HILL RELOCATE THE DRIVEMA? ON LOT 6. 
(PROPERTY TO THE SOUTH1 

5 .  THE AREA OF THE SUBJECT PROPERTY FROM THE APPROXIMATE HATER LINE IS  LOCATED 01 12-18-03 TO 
THE WEST PROPERTY LINE I S  15.585 SO FT. THE AREA OF THE PROPOSED RESIDENCE. YARD AND LEVEL 
SPREADER iiFFECTE0 BY THE 100 FOOT WETLAND BUFFER 15 3 . 5 5 6  SOUARE FEET. 
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Tony Leavitt, Planner 
City of Kirkland 

AM 
PLANNING DEPARTMENT 

RV ' PM March 8,2006 

Department of Planning and Community 
Development 
123 5th Avenue 
Kirkland, WA 98033 

Re: Lot 51Slater Avenue, Reasonable Use Application 

Dear Tony: 

In anticipation of the City's second review of this application resulting fiom the City 
Council's remand, we wish to point out a few items relative to the site plan and provide 
you with additional information to consider prior to issuing your staff report. 

Mr. Rosinski has previously provided you with a revised site plan, a copy of which is also 
attached hereto for your convenience. We would like to clarify two items on that site 
plan. 

First, the lot area that is used thereon is the lot area that we understand the City generally 
uses, which, for this property, starts at contour line 246. The lot area based on that 
counter line is 7932 square feet. However, virtually every other jurisdiction in the region 
bases its lot size off of the actual water line. Therefore, in any other jurisdiction, the 
actual lot size would be 15,585 square feet. This issue is called out in Note 5 on the site 
plan. 

Second, there are two percentages set forth on the site plan. The comparison of 
impervious surfaces to the lot size (using the 7932 square-foot lot size) is 16.39%.' This 
percentage essentially compares the building footprint plus any other impervious surfaces 
(such as driveways, decks and so forth) to the lot size. This is the relevant comparison 

I If the City were to use the total lot size of 15,585 square feet as a basis, the ratio of impervious surface to 
lot size would be 8.3%. 

T: (425) 451-281 2 F: (425) 451 -281 8 

Cypress Building 
1500 114th Ave. SE Suite 102 Bellevue, WA 98004 

\c\6 &WO ' 3 14 (0b 



Tony Leavitt 
March 8,2006 
Page 2 

for purposes of determining what impacts the proposed development will have on the 
critical area buffer. 

In addition, the City requires an applicant to compare the total square footages of all 
proposed structures on a site to the size of the site. That includes the square footages of 
each floor, the basement, garage and any proposed accessory structures. That 
comparison does not have a relationship to the building footprint. This comparison is 
necessarily a higher percentage because the comparison is the total square footage of all 
floor areas to the site. In this case, that ratio is 41.23%. 

However, again, the relevant comparison for purposes of determining whether a 
reasonable use should be approved is the amount of impervious surfaces versus the lot 
size. In this case, that ratio again is 16.39%. 

In addition to the foregoing, we have attached copies of seven recent reasonable use 
approvals issued by other jurisdictions in the local region for properties and proposals 
that are analogous to that of Mr. Rosinski. As you will observe, some of those approvals 
are for projects that have a much greater impact on the critical area and buffer than Mr. 
Rosinski's project will have. For example, the City of Redmond recently approved a 
reasonable use and variance application for a property on Lake Sammamish where the 
applicant proposed an impervious surface to lot size ratio of 3 1 %. 

Finally, attached are two pamphlets explaining the advantages of the pervious concrete 
that Mr. Rosinski proposes to use for this project. As the Watershed Company report 
notes, pervious concrete is a beneficial and innovative design product. We believe use of 
pervious concrete will further lessen impacts of the home and provide an excellent 
example of the use of innovative development techniques in single family home 
construction. 

Thank you for your consideration of the foregoing and attached materials. 

Sincerely, 

pw- T. KolouSkova 

Direct Tel: (425) 467-9966 
Email: kolouskova@lmmlaw.com 

Enclosures 



Tony Leavitt 
March 8, 2006 
Page 3 

cc: Robin Jenkinson 
Client 

1820-1 letter to Leavitt 3- 7-06 
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NOTES 6 
1. EISEUENTS. I F  EXISTING. ARE NOT MOWN ON T H I S  PLW. 

I .  THE TWOUIAPUI I S  BASED 011 T K  C I T Y  OF X I I K L A M I  l P D R I  ENTITLED .FORBES L N E  D R I I N A E  BASIN 
llllL1515 mR LAKE K I R K L A W  PAW'. A CWDOIIINIUM PROJECT L m A T E O  ON THE NORTHEAST S I E  OF 
FORBES M E .  THE REPORT MAS WEPAREO 8 1  HARYSEN C ASSOCIATES. A C I V I L  E W l M E E R I W  AND LUR 
S Y R Y E I I W  FIRM ON OCTOBER 28. 1991 7% R P O R T  L I S T S  THE 1 0 0  YEAR STORM ELEVATION FOR FLLLI 
DEVELOPED CDMl IT IDNS ALONG F W E S  L I K E  TO BE ELEVATION 245.05. H l l i l n W  WNSYLTAHTS HAS 
C D m U C T W  A TDP06RAPHIC S M V E Y  OF T I L  SUBrECT PRWERTY USINO THE BENCH W B K S  USED 81 H I W E N  
r ISSOCIITES TO WNWCT THE DRAINAGE m A L n r s .  TM e.6 COMOW WAS V S ~  AS TM 100 YEAR STORM 
ELEVlTION Fm F U U V  DEVELWED CONDITIDIS TO C W m  T t f  AREA OF T K  W X C T  IRWERTY ABOVE 
THE IOO Y E ~ R  FULLY DEELOPU) STORY ELEVATION. THE AREA MAS c m m  TO BE ID32 WARE FEET. 

3. WMNSPOUTS TO 'LEVEL SPREbPER. AT W R  OF MUSE. 

WALL 
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G 
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WALL LENGTH 
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50' 
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20' 10' 

12' 6' 
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TOTAL8: 172' U.528.80 

AVERAOE EXC GRADE s TOTAL PRODUCT[I/TOTAL WALL LENGTH* 
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25S.07 EXC. GRADE 

MAX ELEVAllMIORWGEs 
r 3 0 . 0 0  

PROPOSED RIDGE ELEVATIOH 
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LOT COVERAGE r LOT COVERAGEROT AREA: 1s.SOX 

FLOOR AREA RATIO 

TOTAL FLOOR AREA-3270 SO 
PERCENT COVERAGE-41.23% 

8 BENCH MARK 

4 .  T M  P M T I O N  ff 1 %  EXISTING GPHIVT LYIMG WITHIN THE R O S I I I S I I  PROPERTY M I L L  BE REMOVED. A T  
THE €MI OF CONSTICTION.  THE L E I W R O R  TO THE SOUTH HILL RELOCATE THE ORIVEWH ON LOT 6. 
lPROPERTl TO THE SOUTH1 . 

I. THE OF T K  W J E C T  PROPERTY FrYlW THE APPROXIMATE RATER LINE AS LCGATEO ON LP-18-03 TO 
THE NEST PROPERTY L I N E  I S  15.505 SO. FT. T M  ARE* Of TWE PROPOSED R E S I W E .  YARD A10 LEVEL 
SPREADER AFFECTED BY THE 100 FOOT METLAW SVFFER IS 9.558 S W b R E  FEET. 

CHARLES ROSINSKI 

OFFICE 360 794-087 





b Pervious Concrete: The Natural Choice 

It's tough to balance the demand for development with the need to preserve our 
natural resources. However, this balance becomes easy to achieve when you construct 
parking lots using pervious concrete. 

Pervious concrete is a mix of coarse aggregate, cement, water, and little to no 
sand. Also known as "no-fines" or porous concrete, this mixture creates an open-cell 
structure, allowing rainwater to filter through to underlying soil. By modeling natural 
ground cover, pervious concrete is an excellent choice for stormwater management. 

b Pervious Concrete: The Environmentally Sound Choice 

According to the United States Environmental Protection Agency (EPA), 
stormwater runoff can send as much as 90% of the pollutants-such as oil and other 
hydrocarbon liquids found on the surface of traditional parking lots-directly into our 
rivers and streams. The EPA now requires state and local governments to implement 
measures to reduce and improve the overall quality of stormwater runoff in an effort 
to address this important pollution problem. Pervious concrete has been recognized by 
the EPA as a best management practice (BMP) to address this most vital environmental 
concern. The open-cell structure of pervious concrete provides a medium for aerobic 
bacteria that break down many of the pollutants that seep from parked cars. 

Pervious concrete also contributes to enhanced air quality by lowering atmospheric 
heating through lighter color and lower density, decreasing the impact of heat island 
effects. The heat island effect occurs when tree-covered areas are replaced with dark 
pavement surfaces, and is characterized by up to a 12-degree average temperature 
increase between an urban area and its surrounding countryside. This heat island effect 
increases ground level ozone production by as much as 30%. 

Concrete surfaces, both pervious and conventional, have a much higher albedo- 
a measure of reflectance-than competitive paving materials. Specifications requiring a 
minimum surface albedo are becoming increasingly popular. The inherently light color 
of concrete naturally reflects heat and light. Studies have shown as much as a 30% 
savings in lighting costs over other pavement types due to concrete pavement's 
reflectivity 

Pervious Concrete: The Smart Business Choice 

Using pervious concrete pavement in your parking lot can reduce the need for 
large detention ponds because the pavement acts as a detention area. Parking lot 
owners will spend fewer dollars on labor, construction and maintenance of detention 
ponds, skimmers, pumps, drainage pipes, and other stormwater management 
systems. Expensive irrigation systems can also be downsized or eliminated. 

A pervious concrete parking lot will help reduce demands upon sewer systems. 
Today, many government agencies are now implementing stormwater impact fees 
for all impervious areas. Pervious concrete can reduce these fees for the property 
owner. 

Developers are using pervious concrete for parking lots to increase utilization 
of commercial properties. The land ordinarily devoted to costly stormwater 

' 

management practices or compliance with maximum impervious area ordinances 
can now be developed or preserved, enhancing the bottom line. 

Pervious concrete is a durable material-parking areas properly designed 
and constructed will last 20-40 years with little or no maintenance. Thus concrete, 
conventional or pervious, is widely recognized as the lowest life cycle cost option 
available for paving. 





Pervious Concrete 
Frequently Asked Questions 

Q: What about drainage issues in soils with high clay 
content? 

A: Typically if a soil type has sufficient percolation to support a septic tank system 
it will be allowable for pervious concrete. If a soil is truly impervious, the pervi- 
ous concrete system will still be useful for detention pond requirements. Soil 
percolation rates are most important if you must meet stormwater quality 
requirements. A typical parking lot design may have 5"-8" of pervious pave- 
ment on top of a 6"-12" sub-base of #57 stone (40% voids) on a geotextile 
fabric. In sandy areas pervious is placed directly above the sand. 

Q: What about freeze-thaw issues? 

A: Pervious concrete has been placed in freeze-thaw climates for over 1 5  years. 
Successful applications of pervious concrete in freeze-thaw environments have 
two common design features-the cement paste is air-entrained, and the 
pervious concrete is placed on 6 -1 2 inches of drainable aggregate base 
(314" or larger clean gravel). For more information on pervious pavement 
in freeze-thaw applications go to w.concreteparking.org and view 
documents on pervious concrete, including "Freeze-Thaw Resistance of 
Pervious Concrete" and "Concrete in Practice #38- Pervious Concrete." 

Q: What about clogging? 

A: Clogging problems are mainly an issue of design. If a natural area with grass 
or exposed soil is allowed to drain stormwater across a pervious concrete 
pavement, fine material can be introduced into the system causing localized 
clogging. Vegetative matter can collect on the surface of the pervious 
concrete causing some clogging, but routine sweeping or vacuuming will 
restore porosity. Studies have been conducted that indicate pressure washing 
will restore most of the porosity of clogged pervious concrete to nearly new 
conditions. 

Q: What other uses are there for pervious concrete? 

A: Pervious concrete has been successfully used for low volume streets, 
driveways, sidewalks, golf cart paths, retaining walls, slope protection, 
and French drains. Pervious concrete can be utilized in a variety of paving 
applications to provide hardscape without altering hydrology of the land. 

Concrefe Delivers 
Ehgineend wncrie dutiom forsusfmionbdi~ dumbili& md due. 

For more information and contacts 
on pervious concrete, visit: 

O National Ready Mixed Concrete Association 
900 Spring Street, Silver Spring, MD 20910 

888.84.NRMCA, www.nrmca org 





* Savings estimates based on value of land that retention vault would have used 
and vault itself. 

** Subgrade should consist of free drainin~material without fines. Prepare subgrade 
with minimum 6" of Cadman clear crus ed or  washed gravel. 

*** D e ~ t h  of subgrade material depends on condlt~ons of s~te.  Please consult your 
engineer to dstermine depth. 
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BEFORE THE HEARING EXAMINER FOR THE CITY OF REDMOND 

1 
IN THE MATTER OF THE ) 

1 FILE NO. LO50028 

APPLICATION OF KJEN TRUONG FOR ) 
) 

FINDINGS OF FACT, 
APPROVAL OF A VARIANCE 

1 
CONCLUSIONS OF LAW 

AND REASONABLE USE EXCEPTION ) AND DECISION 

) 
1 

10 

11 

12 

13 

DECISION 

The application for variance and reasonable use exception is APPROVED, subject to conditions. 

15 

16 

2 1 I I Asma Jeelani, Planner I 

The application of Kien Truong for approval of a variance and reasonable use exception at 2006 West 

17 

18 

19 

20 

22 11 Judd Black, Developmental Review Manager I 

Lake Sarnrnamish Parkway NE, came on for hearing before Gordon F. Crandall, Hearing Examiner, on 

October 3 1,2005 at 7:OOPM. 

Present and testifying under oath were: 

23 I I Kien Truong, Applicant 

25 11 The following and exhibits were offered and admitted: 

26 1 1 Exhibit A: Technical Committee Report dated October 3 1, ZOOS 

27 11 Exhibit B: Staff Powerpoint Presentation 

28 1 1  Exhibit C: Letter h m  Don Ulmer, October 14,2005 

Kien Truong Variance - Page 1 of 30 City of Redmond 
November 7,2005 Office of the Hearing Examiner 

P.O. Box 97010 
Redmond, WA 98073-9'1 10 

29 

30 There was no testimony from the public at the public hearing. 



7rom the foregoing, the Hearing Examiner makes the following: 

FINDINGS OF FACT 

Kien Truong, (Applicant) seeks approval of a reasonable use exception and a variance to 

enable him to construct an accessory dwelling unit (ADU) and garage on a steep lot at 

2006 West Lake Sammamish Parkway NE. The lot lies east of the road and slopes down 

at a grade of approximately 73% to a level area on the shore of Lake Sarnmamish. The lo. 

is about 52 feet in width and contains 8,276 sq. ft. of area (. 19 acres). The plan is to 

construct an accessory residence with a garage above at street level, and later to construct 

a residence on the level area at the lake's edge. A profile or site section of the plan , 

together with a photograph of the site fiom Lake Sarnrnarnish, are attached as 

Attachment A. 

2. The site is in the Overlake Neighborhood and is designated in the Redmond 

Comprehensive Plan for single-family urban uses. It is zoned R-4,, low-moderate density 

residential. The site is  the second lot north of the Redmond city limits. 

3. Neighboring properties with the same or similar conditions have been granted reasonable 

use exceptions Erom the prohibition of construction in a sensitive (steep slope) area, as 

well as variances to permit a reduction of the setback for garages. Without such relief, 

many such properties could not have been developed for residential use. 

4. A stairway has been installed fi-om the street level to the lake level allowing pedestrian 

access to the lower level. A neighbor has a tram on rails which can be used to transport 

people as well as goods fidm the street level to the lake level. Applicant has been granted 

the right to share the use of the tram. 

5. West Lake Sarnmamish Parkway NE is.a narrow two-lane road, with no room to park on 

the shoulders at this point. A garage at street level will enable Applicant to park safely of 

Kien Truong Variance - Page 2 of 30 City of-Redmond.. . - - - - . - -- - 
November 7,2005 Office of the Hearing Examiner 

P.O. BOX 97010 
Redmond, WA 98073-97 10 



the street. There is a bicycle lane on the west side of the road, precluding parking in that 

location. 

6. Applicant seeks a variance from the 18 foot setback requirement of the RCDG, to allow 

construction of the garage one foot fiom the right-of-way. The east end of the building 

will be supported on pilings. A variance from the setback requirement would reduce the 

building's invasion into the steep slope sensitive area. 

7. Variances and reasonable use exceptions are exempt from the procedural requirements of 

the State Environmental Policy Act (SEPA). They were included, however, in the 

threshold determination made for a shoreline exemption permit application, and a 

Determination of Non-Significance @NS) was issued on February 23,2005. No 

comments to the DNS or a subsequent addendum were received. 

8. Notice of the application and hearing was given as required by ordinance. Five comment! 

were received concerning the project, but not on the variance or reasonable use 

application. One letter of support was presented at the hearing, from neighbor Don Ulmei 

(Exhibit C). 

9. Any conclusion of law deemed to be a finding of fact is adopted as.such. 

From these findings of fact, the Hearing Examiner makes the following: 

CONCLUSIONS OF LAW 

1. Variances and reasonable use exceptions are decided in a Type III process, a quasi- 

judicial review and decision by the Hearing Examiner. RCDG 20F.40.180-030 

(Variances) and RCDG 20F.40.105-030 (Reasonable Use Exception). 

Cien Truong Variance - Page 3 of 30 City of Redrnond 
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2. RCDG 20C.25-080 (2)(c) requires the location of a building to be 18 feet from the 

front property line where the garage doors face the street. 

3. RCDG 20D.140.10-210(2)(iv) prohibits construction in a Class IV steep slope (40% 

or more) except for streets and utilities under special conditions. 

4. A variance is a mechanism whereby the City may grant relief where practical 

difficulty renders compliance with the provisions of that code an unnecessary 

hardship, when the hardship is the result of the physical characteristics of the subject 

property and where the purpose of the code and the Comprehensive Plan can be 

Ilfilled. RCDG 20F.40.180-010. 

5. The decision criteria for granting a variance are set forth at RCDG 20F.40.180-040: 

(1) The variance shall not be materially inconsistent with the limitation upon 

uses of other properties within the vicinity and land use district in which 

the subject property is located; and 

(2) Such variance is reasonably necessary, only because of special physical 

circumstances relating to the size, shape, topography, location or 

surroundings of the subject property to provide it with use sights and 

privileges permitted to other properties in the vicinity and in the land use 

district of the subject property; and 

(3) The conditions or situations giving rise to the variance application have 

not been created or caused by the applicant or recent prior owner of the 

subject property; and 

(4) The variance will not constitute a grant of special privilege inconsistent 

with the limitation upon uses of other properties in the vicinity and land 

use district of the subject property; and 

Kien Truong Variance - Page 4 of 30 City of Redmod --. 
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(5) The granting of the variance constitutes an equitable application of the I 
requirements of the land use regulations where strict adherence in a given I 
situation would create unnecessary hardship for the property owner; and I 

(6) The variance is the minimum necessary to grant relief to the applicant; and 

(7) The variance does not relieve an applicant from conditions established 

during prior permit review; and . 

(8) All approved variances otherwise comply with the requirements of the 

Redrnond Community Development Guide, including the Comprehensive 

Plan. 

6. Staff has analyzed the criteria and the application here at pages 15-17 of the 

Technical Committee Report. Applicant seeks a variance £tom the 18 foot setback for I 
garages. Clearly, it should be granted. The site slopes so steeply that a garage located I 
18 feet down the slope would require extensive long piling, or a dangerous driveway ( 
to the garage. Locating the garage one foot fiom the right-of-way will provide a safe . 

parking area off this narrow street. 

7. The City of Redmond recognizes that the striet application of the sensitive chapter of 

the code may in some cases deny all reasonable economic use of private property. In 

such cases, an applicant may seek a reasonable use exception fkom the standards of 

'the code. RCDG 20F.40.105-010. The decision criteria are set forth in RCDG 20F.40 

105-040: 

(1) No reasonable use with less impact on the sensitive area and the buffer is 

feasible and reasonable; and 

(2) There is no feasible and reasonable on-site alternative to the activities 

proposed, considering possible changes in the site layout, reductions in 

density and similar factors; and 

(3) The proposed activities, as conditioned, will result in the minimum possible 

impacts to affected sensitive areas; and I 
(4) All reasonable mitigation measure have been implemented or assured; and 
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(5) The inability to derive reasonable economic use is not the result of the 

applicant's actions. The purchase price of the property -- shall not be construed 

to be an applicant's action. 
/---'- 

8. Staff has analyzed the reasonable use exception at pages 12-15 of the Technical 

Committee Report. Here too, Applicant has made out a case for the reasonable use 

11 exception. There is simply not enough buildable space on this property to locate the I 
garagelaccessory dwelling unit outside the sensitive area. Other properties in the 

vicinity, with the same or similar conditions, have been given the relief Applicant 

seeks here. Without the reasonable use exception, the lot could not be developed for 

residential use. 

9. Any finding of fact deemed to be a conclusion of law is adoptid as such. 

DECISION 

The application of Kien Truong for a variance for the 18 foot setback for a garage and a 

reasonable use exception fiom the landslide hazard standards of a sensitive area is 

GRANTED, subject to the conditions in Attachment B. 

Done this 71h day of November, 2005 I 

26 

27 

28 

29 

30 

Hearing Examiner 
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PROCEDURE FOR RECONSIDERATION 

11 Hearing Examiner. The reauest for reconsideration shall ex~licitlv set forth alleaed errors of 

2 

procedure or fact. The final date for motion for reconsideration is 5 0 0  P.M. on November 21, 

2005, and should be sent to the Office of the Hearing Examiner, City of Redmond, MS: 

PSFHE, 8701 160' Avenue N.E., PO Box 97010, Redmond, Washington, 98073-9710. 

Any interested person (party of record) may file a written request for reconsideration with the 

lo 11 NOTICE OF RIGHT OF APPEAL 

final action on this application subject to the right of appeal to the Redmond City Council. 

11 

l2 

Appeal procedures are governed by RCDG 20F.30.40-110 (Ordinance 21 18) to which the reade~ 

is referred for detailed instructions. The written appeal must be received by the Redmond 

You are hereby notified that the foregoing Findings of Fact, Conclusions, and Decision are the 

Permit Center no later than 5:00 P.M. on November 21,2005, or within 10 business days 

following final action by the Hearing Examiner if a request for reconsideration is filed. 

Please include the application number on any correspondence regarding this case. 
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Asma Jeelani 
CHPC 

DATE: November 7,2005 

THE CITY OF REDMOND 
HEARING EXAMINER 

QUASI JUDICIAL 
MEMO TO: Mayor and City Council 

FROM: Gordon F. Crandall, Hearing Examiner 

SUBJECT: KIEN TRUONG VARIANCE #LO50028 

Enclosed is a copy of my Decision for the above application. Pursuant to the Rules Governing Land Use 
and Zoning Proceedings in the City of Redmond, any party of record may file a written Request for 
Reconsideration with the Hearing Examiner. The Request for Reconsideration shall ex~licitlv set 
forth alleped errors of procedure or fact. In this matter any request must be received by the Office of 
the Hearing Examiner of the City of Redmond prior to 5:00 p.m. on NOVEMBER 21,2005. 

You are hereby notified that the attached Findings of Fact, Conclusions of Law, and Decision are 
the final action on this application subject to the right of appeal to the Redrnond City Council. 
Appeal procedures are governed by RCDG 20F.30.40-110 (Ordinance 21 18) to which the 
reader is referred for detailed instructions. The written appeal must be received by the Redmond 
Permit Center no later than 5:00 P.M. on NOVEMBER 21,2005, or within 10 business days 
following fmal action by the Hearing Examiner if a Request for Reconsideration is fded. 
Please include the application number on any correspondence regarding this case. 

This matter has been labeled "quasi-judicial" to alert City Council members and the public that it 
is subject to strict procedural requirements under the laws of the State of Washington. These 
requirements are intended to ensure that the process is fair in fact and that it appears to be fair. 

The principal procedural requirement is that the Hearing Examiner and the City Council 
members, who participate in making the decision, must not discuss the matter with any interested 
party outside of the public hearing and public meeting process. This ensures that all interested 
persons have equal access to information that may influence the decision. 

Members who participate in making a decision on a quasi-judicial matter must also be careful 
that they do not have any financial, employment, ownership or other interest which would be 
likely to influence their decision, or which would reasonably appear to do so. 

Please assist your public officials in their efforts to adhere to Washington State's Appearance of 
Fairness Doctrine. Make your views known by attending public hearings and/or submitting your 
comments in writing through the Planning Department. Do not contact the decision-making 
officials directly. 

8701 1 6 0 ~  AVENUE iJE PO BOX 97010 REDMOND, WASHINGTON 98073-9710 FAX (425) 556-2198 (425) 556-2436 
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City of Mukilteo, Washington 

Notice of Decision 
for 

Fisk and Harris Single-family 
Residence / Reasonable Use 

4480 Chennault Beach Road 
Mukilteo, WA 98275 
Fax (425) 347-4544 

The City of Mukilteo has issued a Notice of Decision for a Project Permit as required by 
Regulatory Reform Act (RCW 36.70B. 130) and Mukilteo Municipal Code (MMC 17.13.080), 
and has APPROVED the following project (SEPA 2004-1 1 1 RUP 2004-05): 

Project Name: Fisk and Hams Single-family Residence / Reasonable Use 

Proponent: Eugene Morris on the behalf of A1 Fisk and Judith Harris 

Description of Proposal: The Fisk/Harris project involves the construction of a new single- 
family residence and associated improvements on an existing vacant lot located in the RD 12.5 
(S) zone developed under reasonable use provisions due to the lot's steep topography and the 
presence of a Type I1 Wetland. To compensate for wetland impacts the applicant's will perfom 
on-site and off-site wetland mitigation. 

Project Location: CHENNAULT BEACH BLK 007 D-00 - ALL LOT 3 LESS EAST 45 
FEET, otherwise known, as 10027 Marine View Drive, Mukilteo, WA 98275. 

Notice of Decision Date: Wednesday, June 29,2005 
End of Appeal Period: Wednesday, July 13,2005 
Project Permit Expiration Date: June 22,2008 
Project Decision: Approved 

Project Decision 
The project was reviewed administratively by staff for consistency with the policies, standards, 
and regulations of the City of Mukilteo. After considering comments by the public or other 
agencies, the project pennit is hereby approved with conditions based on the following Findings 
of Fact, and subject to the following Conditions of Project Approval: 



FINDINGS OF FACT 
1. The applicant submitted an application for construction and site development of a single-family 

residence building with associated grading, parking, landscaping, and street frontage 
improvements. The application was determined to be complete on June 18,2004. 

2. In accordance with Mukilteo Municipal Code (MMC) 17.13, a Notice of Application was issued 
on July 08,2004, and the project was circulated for review in accordance with the City's normal 
review and permitting procedures. 

3. The property is designated SFR-L per the 2004 City of Mukilteo Comprehensive Plan. The 
proposal complies with the intended goals, objectives and policies of the Comprehensive Plan. 
The following Comprehensive Plan Policies apply to this project: 

LU1: Develop as a community which provides housing, job opportunities, and shopping 
places which are compatible with and complementary to the residential character of the 
neighborhoods and the quality of life of the City. 

LU7: Property rights of landowners shall be respected by protecting these rights fiom 
arbitrary and discriminatory actions by the City. 
CAI: Regulate steep slopes limiting and conditioning development, based upon 
technical engineering studies, for steep slopes (as defined by the Mukilteo Municipal 
Code), for unstable soil, and liquefaction areas designated as having potential soil 
stability problems for building. 

CA5: Protect wetlands such as bogs, marshes, swamps, creeks, ravines, and other 
natural surface water runoff and detention areas to mitigate and maintain their 
fbnctional values. 

4. The subject property is located at 10027 Marine View Drive and is zoned RD 12.5 (S). 
5. The proposed development of a single-family residential building is a permitted use in the RD 

12.5(S) zoning district. 
6.  Following the State Environmental Policy Act, the City of Mukilteo was designated as the lead 

agency for review of the proposed development. A Mitigated Determination of Non- 
Significance was issued on April 27,2005, for the proposal. The MDNS was based on: 

Report on Geotechnical Investigation, prepared by Robert M. Pride, Inc., dated January 25, 
2004 

Stormwater Design Calculations, prepared by John R. Podmayer, P.E., dated June 17,2004 

FisWHams Environmental Checklist, date stamped May 19, 2004 

Wetland Delineation for Fisk & Harris Property, prepared by Altmann, Oliver Associates, 
LLC, dated May 17,2004 

Critical Areas Report, prepared by Talasaea Consultants, Inc. on February 1,2005 

Critical Areas Report and Enhancement Plan, prepared by Talasaea Consultants, Inc. on 
April 4,2005 

7. No appeal of the SEPA determination was submitted and the threshold determination stands as 
issued. 

8. The project has been reviewed administratively for consistency with all applicable requirements 
of the Mukilteo Municipal Code that apply to the subject property. Based on this review, it has 
been determined that development of the site will conform to all applicable zoning and 
development standards, and that as conditioned, the project will have no adverse impacts to the 
public health, safety and general welfare. 

V:VLANU)ev ReviewV004\Fisk-Hanis SFRWODSEPA fom.doc 



9. The proposal complies with use, area, lot dimension, landscaping and parking requirements of 
the RD12.5(S) zoning: district: 

Regulation 
Front setback 
(MMC 17.20) 
Rear setback 

[ (MMC 17.20) 

(MMC 17.20) 
Side setbacks 
(MMC 17.20) 
Lot Coverage 

10. This site contains critical areas, including steep slopes greater than forty (40) percent and a Type 
I1 wetland is found along a portion of the northern third of the lot (Ord. 987). Steep slopes 
require a twenty-five (25) foot setback and Type I1 wetlands require a fifty (50) foot buffer. If all 
associated setbacks and buffers are applied there will be no viable building envelope; therefore, 
site development is subject to reasonable use provisions. 

Requirement 
25' 

5' 

1 1. Following the Wetland Saving Provisions (Reasonable Use) 17.52b. 180, this project meets 
reasonable use criteria as shown below: 

Submitted 
74' 

113' 

5' 

30% 

1 5' - north 
6' - south 

10.4 % 

12. Following MMC 17.52B.110, the applicant submitted alternate house and site designs for 
review. Due to the location of the wetland, impacts to the wetland were unavoidable. 

13. Following MMC 17.52B.130, the applicants provided an off-site mitigation plan to compensate 
for wetland impacts. The City approved off-site mitigation for the Type IV wetland at 92nd 
Street Park on April 4,2005. The applicant's proposal includes buffer enhancements at a ratio of 
3: 1 to improve habitat functions at the approved site. 

That no reasonable use with less impact 
on the wetland and the buffer is feasible 
and reasonable. 
That there is no feasible and reasonable 
on-site alternative to the activities 
proposed, considering possible changes 
in site layout, reductions in density and 
similar factors. 
That the proposed activities, as 
conditioned, will result in the minimum 
possible impacts to wetlands and 
buffers. 

All reasonable mitigation measures 
have been implemented or assured. 

That the inability to derive reasonable 
economic uses is not the result of the 
applicant's actions. 

V:\?LAMDev RewewV004\F1sk-Hams SFR\NOO-SEPA form doc 

A single-family residence is a reasonable use of this lot. There 
are no feasible alternate options for site development due to the 
lot's steep topography and wetland. 
The applicants provided alternate designs and house plan 
layouts. Additionally, the applicants proposed different 
driveway layouts, however feasible alternatives were limited by 
the steep grade of on-site slopes. 

There is no way to minimize impacts to the wetland and 
wetland buffer at this site. The applicants are providing limited 
on-site mitigation measures. Following, MMC 17.52B. 130, the 
applicants will provide off-site compensatory mitigation to 
offset the impacts to wetland function. 

This project will implement mitigation measures to minimize 
impacts based on the Critical Areas Report and Enhancement 
Plan, prepared by Talasaea Consultants, Inc. on April 4,2005. 

The project location is on an existing undeveloped vacant lot. 



14. On-site mitigation measures include collecting the water fiom the upper area of the wetland and 
piping it to a dry well in the lower portion of the lot to provide water infiltration hnctions. 
Additionally, a Native Growth Protection Area will be established following the recording of a 
Land Use Binder with the Snohomish County Auditor. 

15. On-site stormwater detention meets the City's design standards per the Washington State 
Department of Ecology's Stormwater Management Manual for the Puget Sound Basin (1992), 

16. Utilities are available to serve the subject property. Water is available from the Mukilteo Water 
District. Sewer is available fiom the Olyrnpus Terrace Sewer District. Electricity is available 
from Snohomish County PUD. Natural Gas is available fiom Puget Sound Energy. 

17. Development of the site will be subject to the requirements of the International Fire Code. 
18. The property lies outside the 55 DBL noise contour of Paine Field Airport. 
19. The project has been reviewed administratively for consistency with all applicable requirements 

of Mukilteo's Development Standards (Resolution 99-02 and Amending Resolution 01-21), 
including but not limited to drainage, clearing, grading, erosion control, access and street 
standards. 

CONDITIONS OF PROJECT APPROVAL 
Improvements 
1. All improvements shall be constructed in accordance with the final approved civil construction 

drawings and approved Site Plan. The Planning Director or Public Works Director may approve 
minor modifications of the plans submitted if the modifications do not change the Findings of 
Fact or the Conditions of Approval. 

2. All development shall proceed in accordance with the recommendations listed in the Report on 
Geotechnical Investigation, prepared by Robert M. Pride, Inc., dated January 25, 2004 and 
geotechnical addendum, prepared by Robert M. Pride on April 10,2005. 

3. A professional engineer in the State of Washington, provided by the applicant, shall inspect the 
construction of retaining walls and submit copies of their inspection reports to the City for 
review. 

4. Drainage improvements shall proceed in accordance with the recommendations listed in the 
Stormwater Design Calculations, prepared by John R. Podmayer, P.E., dated June 17,2004. 

5. The stomwater detention design and stormwater discharge shall utilize the Best Management 
Practices of the current DOE Stormwater Management Manual for the Puget Sound Basin and 
the current Department of Ecology National Pollutant Discharge Elimination System (NPDES) 
or ordinance 599 if under 5000 square feet of impervious surface. Final drainage discharges 
shall not pollute downstream ponds or creeks 

6 .  A temporary erosion and sedimentation control (TE&SC) plan to ensure appropriate on-site and 
off-site water quality control shall be developed and implemented for all construction activities. 
The best management practices outlined in the 1992 DOE Stormwater Management Manual for 
the Puget Sound Basin shall be incorporated into the design. The plan shall include, but is not 
limited to the following elements: 

Exposed soils shall be covered, stabilized and protected with straw, hydro-seeding or other 
appropriate materials to limit the extent and duration of exposure; and 

Disturbed areas shall be protected fiom stormwater runoff impacts using filter 1 silt fences, 
check dams, detention and filtration of stormwater runoff, and other means of limiting 
erosiodsedimentation. 

V:\PU\N\Dev Review\2004\Fisk-Harris SFRWOO-SEPA form.doc 



7. All temporary erosion and sedimentation controls shall be installed according to the approved 
site plan, inspected, and approved by the City before beginning grading activities. 

Critical Areas 
8. All of the area west of the 550' contour line, as shown on the approved site plan, shall be placed 

in a Native Growth Protection Area (NGPA). The NGPA shall be established through recording 
a Land Use Binder with the Snohomish County auditor. The Land Use Binder must contain 
development conditions that identify building and clearing limitations and an exhibit that clearly 
shows the location of the NGPA, to notify fbture property owners/buyers of building restrictions. 

9. The approved site plan depicting the Native Growth Protection Area including critical area 
buffers shall contain the following notes: 

"There shall be no clearing, excavation, or fill within a Native Growth Protection 
Area shown on the face of this site plan, with the exception of required utility 
installation, removal of dangerous trees, trimming of trees, thinning of woodlands for 
the benefit of the woodlands as determined by a certified Landscape Architect or 
Arborist, and removal of obstructions on drainage or as allowed under Section 
17.52A.060, Vegetation Management on Steep Slopes" 

10. A temporary sign shall be placed every fifty (50) feet at the boundary of the Native Growth 
Protection Area (NGPA) during periods of construction, clearing, grading or excavation on 
adjacent property. The sign shall describe the limitations of on-site disturbance and development 
within the NGPA. 

11. A permanent sign shall be placed every fifty (50) feet, at the boundary of the Native Growth 
Protection Area upon completion of construction describing the limitations of hture 
development. 

12. The clearing limits as shown on the approved Site Plan shall be clearly delineated in the field. 
Silt fences and orange barrier fencing shall be installed along the edge of the Native Growth 
Protection Area and inspected by City staff before any site improvements, including clearing and 
grading take place. 

13. To compensate for impacts to the 1,197 square foot Type I1 wetland (Wetland B), the owners 
must follow and implement the mitigation measures described in the Critical Area Study, 
Reasonable Use Proposal and Wetland Enhancement Plan, prepared by Wetland resources, Inc. 
on June 8, 2004. On-site wetland mitigation measures must be implemented, per the approved 
site plan. 

Fees 
14. The applicant shall submit a performance surety for $12,520.00 to the City of Mukilteo to ensure 

that the applicant complies with the terms of the mitigation plan as approved. This performance 
surety must be in place before permit issuance. The improvements guaranteed by this surety 
must be in place no later than the end of April 2006. For exact timing, follow the 
recommendations of Talasaea Consultants, Inc. 

15. Following the completion of restoration activities, the applicant must submit a maintenance 
surety with the City for the three-year monitoring period in the amount $7,500.00 

16. The applicant shall submit a cash deposit of $1,000.00 to the City of Mukilteo for on-going 
wetland monitoring. The City will refund the balance of this deposit to the applicant after a 
period of three years. 



17. The applicant shall pay school impact mitigation fees or other forms of negotiated impact 
mitigation directly to the City of Mukilteo in accordance with MMC 3.100 or similar 
requirements associated with the Growth Management Act. Payment of the school impact 
mitigation shall be made to the City of Mukilteo before building permit issuance. The amount of 
the fee due shall be based on the fee schedule in effect at the time of building permit application 
(MMC 3.100.060Fl). 

18. The applicant shall pay park impact mitigation fees or other forms of negotiated impact 
mitigation directly to the City of Mukilteo in accordance with MMC 3.105 or similar 
requirements associated with the Growth Management Act. Payment of the park impact 
mitigation shall be made to the City before building permit issuance. The total fee or mitigation 
amount shall be based on the mitigation fee established in MMC 3.105 in effect at the time of fee 
payment. 

19. For all property located within the Utility Local Improvement District (ULID) 90-1 assessment 
boundary a fee in lieu of assessment, in the amount of one equivalent residential unit (ERU), 
increased at the rate equal to the City's weighted cost of capital for the preceding calendar year 
from the date the assessment roll was confirmed (02103192) will be required for each additional 
site developed. The fee shall be calculated by the Engineering Department and paid prior to 
permit issuance. 

Other 
20. All construction of sewer facilities shall be in accordance with the standards, specifications and 

regulations of the Olyrnpus Sewer District. 
2 1. The applicant shall enter a "Developer ~xtension Agreement" with the Mukilteo Water District. 

All construction of water facilities shall be in accordance with the standards, specifications and 
regulations of the District. 

22. The cost of any work, new or upgrade, to the existing electric system and facilities that is 
required to connect the project to the Snohomish County PUD electric system shall be in 
accordance with applicable Snohomish County PUD policies. 

23. The following requirements shall be adhered to during construction and completed before 
occupancy of any structure in accordance with Fire Code Development Standards and 
Uniform Fire Code: 

A water supply capable of supplying the required fire flow for fire protection must be 
provided; and 

All buildings must be addressed visibly and legibly fiom the road. When buildings are not 
visible from the street, appropriate provisions must be made to identify clearly which road or 
drive serves the appropriate address including private roads. 

24. All construction equipment, building materials, and debris shall be stored on the applicant's 
property, out of the public right-of-way. In no case shall the access to any private or public 
property be blocked or impinged upon without prior consent from the affected property owners 
and the City of Mukilteo. 

25. Construction noise is restricted to the hours of ten (10) p.m. and seven (7) a.m. on weekdays, and 
ten (10) p.m. and nine (9) a.m. on weekends and holidays. 

26. All contractors and subcontractors working on the project described herein shall obtain a 
business license fiom the City before initiation of any site work. 



26. All contractors and subcontractors working on the project described herein shall obtain a 
business license from the City before initiation of any site work. 

If at anytime during clearing, grading and construction the streets are not kept clean and 
clear, all work will stop until the streets are cleaned and maintained in a manner acceptable 
to the Public Works Director. 

The project permit shall be valid for three (3) years from the date of this Notice of Decisioa If 
building, grading, or occupancy permits are not obtained within this period, the project permit shall 
become invalid, and a new project permit application would need to be submitted. The Planning 
Director may grant an extension to the approval date for a period of one (1) year if such is requested 
prior to the expiration of the project permit. 

Any violation of the Conditions of Approval shall be considered a violation of the project permit and 
shall be subject to the City's code enforcement procedures. 

Appeals 
A Party of Record must file any appeal of this project decision within fourteen (14) calendar days 
from issuance of this Notice of Decision. Appeals must be delivered to the City Clerk by mail, 
personal delivery, or other method, during normal business hours by 4:30 p.m Wednesday, July 13, 
2005, at City Hall, 4480 Chennault Beach Road, Mukilteo, WA 98275. 

Affected property owners may request a change in valuation for property tax purposes 
notwithstanding any program of revaluation. For information regarding property valuations and/or 
assessments, contact the Snohomish County Assessor's OfJice at (425) 388-3433. 

Contact Person: Russ Wright (425) 355-4141 ext. 300 - 

& 6 /2i/Lt 
Russ wrighY Date: Thomas E. Hansen, P.E. Date: 
Assistant Planner Public Works Director 

Date: 
xw 

Jack Colbath 
Official Fire Chief 
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SEPA No. 2004-1 1 

City of Mukilteo, Washington 

MITIGATED 
DETERMINATION OF NON-SIGNIFICANCE (MDNS) 

DESCRIPTION OF PROPOSAL 
The Fisk/Hams project involves the construction of a new single-family residence and associated 
improvements on a vacant lot located in the RD 12.5 zoning district. This project is being 
developed under reasonable use provisions due to the lot's steep topography and the presence of 
a Type II Wetland on a portion of the northern 113 of the lot. Steep slope setbacks require a 
twenty-five (25) foot setback from the top or toe of slope and Type II wetlands require a 50 foot 
setback. If all required setbacks were applied there would be no viable building envelope, 

PROJECT NAME 
Fisk/Hams Single-family Residence 

PROPONENT 
Eugene Moms on the behalf of A1 Fisk and Judith Hanis 

LOCATION OF PROPOSAL 
Chennault Beach BLK 007 D-00 - All Lot 3 Less east 45 feet; otherwise known, as 10027 
Marine View Drive, Mukilteo, WA 98275. 

LEADAGENCY 

City of Mukilteo. 

The lead agency for this proposal has determined that it does not have a probable significant 
adverse impact on the environment if the following mitigation measures are followed. 

DOCUMENTS INCORPORATED BY REFERENCE: 
In order to evaluate proposed actions, alternatives, or environmental impacts, an agency may use 
previously prepared environmental documents when issuing an environmental threshold 
determination (WAC 197-1 1-600 & 635). The Fisk/Harris single-family residence (SEPA 2004- 
11) has been compared to the following documents for consistency. 

Report on Geotechnical Investigation, prepared by Robert M. Pride, hc., dated January 
25,2004 
Stormwater Design Calculations, prepared by John R. Podmayer, P.E., dated June 17, 
2004 
FisklHarris Environmental Checklist, date stamped May 19, 2004 
Wetland Delineation for Fisk & Harris Property, prepared by Altmann, Oliver Associates, 
LLC, dated May 17,2004 



City of Mukilteo MDNS SEPA No. 2004-1 1 *I.> 
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Critical Areas Report, prepared by Talasaea Consultants, Inc. on February 1,2005 
Critical Areas Report and Enhancement Plan, prepared by Talasaea Consultants, Inc. on 
April 4,2005 

An Environmental Impact Statement (EIS) is not required under RCW 43.21C.030(2)(~). This 
decision was made after review of a completed environmental checklist and other information on 
file with the lead agency. This information is available to the public on request. 

MITIGATION MEASURES 

Issued in accordance with the substantive authority described in Mukilteo Municipal Code 
17.84.160. 

Soil and Slope Stability 

Slope instability, increased erosion, and preventing environmental impacts during and after 
construction of the proposed project should be appropriately considered as part of the 
environmental review process. Soil stability of the proposal under earthquake conditions has an 
obvious impact on human life and safety and is subject to environmental review and mitigation 
as well. The conditions listed below, as allowed under MMC 17.52A7 are proposed to mitigate 
these impacts and to protect the interest of the City, adjacent landowners and potential 
homeowners. 

I .  Site development shall be in accordance with the Geotechnical Investigation prepared by 
Robert M. Pride, Inc., dated January 25, 2004. All recommendations contained in the 
geotechnical report shall be conditions of approval by the City of Mukilteo. 

2. Temporary Erosion and Sedimentation Control (TE&SC) measures that deet  the 1992 
Department of Ecology Stormwater Manual shall be implemented per the approved plans 
before clearinglgrading activities begin. 

3. Due to the presence of steep slopes, all of the area above (east of) the 550' contour line shall 
be placed in a Native Growth Protection Area and identified as such on the approved site 
plan. There shall be no disturbance, placement of fill, or other modifications within the 
Native Growth Protection Area, as shown on the approved site plan. 

4. A final site plan depicting the NGPA and critical area buffers shall be submitted to the City 
for final review and approval before issuing permits that contains the following notes: 

"There shall be no clearing, excavation, or fill within a Native Growth Protection 
Area shown on the face of this site plan, with the exception of required utility 
installation, removal of dangerous trees, trimming of trees, thinning of woodlands 
for the benefit of the woodlands as determined by a certified Landscape Architect 
or Arborist, and removal of obstructions on drainage or as allowed under Section 
17.52A.060, Vegetation Management on Steep Slopes" 

5- A temporary sign shall be placed every fifty (50) feet at the boundary of the Native Growth 
Protection Area (NGPA) during periods of construction, clearing, grading or excavation on 
adjacent property. The sign shall describe the limitations of on-site disturbance and 
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development within the NGPA. A permanent sign shall be placed at the boundary of the 
NGPA upon completion of construction describing the limitations of hture development. 

6. The clearing limits as shown on the approved Site Plan shall be clearly delineated in the field. 
Silt fences and/ or orange barrier fencing shall be installed along the edge of the Native 
Growth Protection Area and inspected by City staff. Bamers must be in place before any site 
improvements, including clearing or construction take place near the critical areas. 

Storm Drainage Mitigation 
Storm drainage mitigation must meet standards described in the Department of Ecology's Storm 
Drainage detention manual and requirements of MMC 17.84.160(D)(3)(e) to protect public 
health and welfare, and safety of the environment and private property in Mukilteo. 

7. Drainage improvements shall be in accordance with "Stormwater Design Calculations," 
prepared by John R. Podmayer, P.E., dated June 17,2004. All recommendations contained in 
this report shall be conditions of approval by the City of Mukilteo. 

8. The stormwater detention design and stonnwater discharge shall utilize the Best Management 
Practices of the 1992 Department of Ecology Stormwater Management Manual for the Puget 
Sound Basin and the current Department of Ecology National Pollutant Discharge 
Elimination System (NPDES). Final drainage discharges shall not pollute downstream ponds 
or creeks. 

9. A comprehensive erosion and sedimentation control plan shall be developed and 
implemented to ensure appropriate on-site and off-site water quality control. The best 
management practices outlined in the DOE Manual for the Puget Sound Basin shall be 
incorporated into the design. Measures to be undertaken include, but are not limited to, cut- 
off ditches, siltation fences, straw bales, and straw mulching. Plastic sheeting of disturbed 
areas shall be used when and where appropriate. 

Critical Area Mitigation 
The following conditions address protection of critical areas in accordance with Chapter 17.52, 
Critical Areas Regulations, and MMC 17.84.160@) and (D). 

10. The Native Growth Protection Area (NGPA) shall be placed in a separate tract on which 
development is prohibited, executed through recording a Land Use Binder with the 
Snohomish County Assessors Office. The Land Use Binder must contain development 
conditions that identify building and clearing limitations and an exhibit that clearly shows the 
location of the NGPA, to notify future property ownershuyers of building restrictions. 

11. To compensate for impacts to the 3,614 square foot Type II wetland located on the property, 
the owners must follow and implement the mitigation measures described in the Critical 
Areas Report and Enhancement Plan, prepared by Talasaea Consultants, Inc. on April 4, 
2005. Specifically, off-site mitigation and enhancement to the wetlands located at 92nd Street 
Park must be implemented and guaranteed by a performance bond. Furthermore, on-site 
wetland mitigation measures must also be implemented, per the approved site plan. 
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Comment Period: This MDNS is issued under WAC 197-1 1-340(2); the lead agency will not 
act on this proposal for 14 days from Wednesday, April 27,2005. Comments must be submitted 
by Wednesday, May 11,2005. 

PROJECT CONTACT 
Russ Wright, Assistant Planner (425) 355-4141 ext. 300 

RESPONSIBLE OFFICIAL: 
Heather McCartney, FAICP 
City of Mukilteo Planning Director 
4480 Chennault Beach Road, Mukilteo, WA 98275 
(425) 355-4141 ext. 226 

Signature: 

Date: * 
DATE OF ISSUANCE: Wednesday, April 2 7,2005 

This project was previously circulated for agency review on Thursday July 08; 2004. 

Appeals: You may appeal this determination by filling out the appeal form and submitting it 
with a check for the applicable appeal fee made to the "City of Mukilteo." Submit the appeal 
form and fee to the City of Mukilteo Planning Department at 4480 Chennault Beach Road, 
Mukilteo, WA 98275 by written comment no later than 4:30 p.m. on Xxxday, Date, 2003. 

At a State Environmental Policy Act (SEPA) hearing, all testimony shall be "under oath". You 
should be prepared to make specific factual objections. Contact the Planning Department to read 
or ask about the procedures for SEPA appeals. 

Additional Project Information: 
The development standards and regulations of the Mukilteo Municipal Code, including but not 
limited to site design and layout, landscaping, critical areas, park and school impacts, and street 
designs shall be reviewed at the time of each individual project permit submittal. These 
standards and regulations were reviewed under the State Environmental Policy Act (SEPA) 
process. Mukilteo Municipal Code adequately addresses all these issues and there is no M h e r  
need to add additional conditions. 
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Department of Community Development 

City of Sammamish 1 
I 

community Development Department 
Type 2 Land Use Permit - Reasonable Use Exception #PLN2005-0001 E 

I 
Findings and Conclusions / Decision / Conditions of Approval 

Applicant: 

Agent: 

Steve Muchlinski 
318 209' Ct NE 
Samrnamish, WA. 98074 

Phoenix Real Estate 
Attn:Ken Ross 
601 108' Avenue NE, Suite 1900 
Bellevue, WA 98004 

Parcel Numbers: 3575302275,3575302277,3575302280 

RE: Muchlinski PLN2005-00016 
Reasonable use exception to the required steep slope 
hazard, and erosion hazard areas and associated 
buffers, for the construction of three single-family 
houses and an access drive. 

Decision: Approved with Conditions 

Date of Decision: November 4,2005 

Proposal: The applicant proposes to construct three single-family residences on three 
separate lots. The disturbance area ranges from 47 percent to 48 percent on each of the lots 
which are all 12,863 square feet. As the proposed the residences would be located within a 
lerosion hazard area and on the steep slopes and the steep slope buffer areas (inclination 
greater than 40%). The applicant is requesting a reasonable use exception from SMC 
21 A.50.310 steep slope, buffer and building setback requirements of 15 feet. 

This Reasonable Use Exception is granted approval based upon the findings and conclusions 
of this staff report and subject to the following conditions of approval. The decision to approve 
this proposal has been based upon requirements stated in the Sammamish. Development 
Code, the Sammamish Comprehensive Plan, the Interim Public Works Standards, current 
information the applicant has provided about the subject property, and the case file contents. 
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Findings of Fact: 

1. The applicant, Steve Muchlinski, applied for a reasonable use exception on March 7, 
2005. The application (exhibit I )  was deemed comp!ete on March 28, 2005, and a 
Notice of Application was issued in accordance with SMC 20.20 requirements on Aprii 
7, 2005. Following the mailing of the Notice of Application, a comment period :an from 
April 7 to April 28, 2005. Five comment letters were received. 

2. The subject properties are located southeast of 20603 NE 16" Street, and west of 207'~ 
Avenue NE and north of NE 1 5'h Street, Sammamish, Washington; further described as 
King County Assessor's Parcels # 357530-2275, 2277, and 2280; located within SE % 
of Section 29 Township 25 North, Range 6 East, Willarnette Meridian, City of 
Sammamish, King County, State of Washington; 

3. A site plan dated September 29, 2005 (see exhibit 2) shows that the subject properties 
comprised of approximately 12,800 square feet (.29 acres), measuring approximately 
130 x 100 feet. The proposed disturbance areas including the existing steep driveway 
on the east side of the lots ranges from of approximately 61 15 (lot 2275) to 6237(lot 
2280) to 6408(lot 2277). The Director has determined that reasonable uses can be 
accommodated with a maximum of 35% (4503 feet) of impervious surfaces, excluding 
the existing driveway along the eastern edge). 

4. A review of the site plan, dated August I, 2005 and a site visit on April 8, 2005, confirms 
that all of the parcels lie within a steep slope and steep slope buffer and is further 
constrained by erosion hazard areas. The site has an existing dirt access road area on 
the west side of the parcels and a steep concrete driveway along the east side of the 
parcels. 

5. The subject site is located within the Erosion Hazard Near Sensitive Water Bodies 
overlay zone, regulated by SMC21A.85. Single family projects are exempt from review 
under that section of the code. 

6. Single-family residences are located on some adjacent parcels, with the exception of 
the parcel directly north and west of the subject properties. Single-family residences on 
parcels to the west, east and southeast of the subject site appear to be located within 
the normal buffer areas and on of the steep slopes located on the subject site. Single- 
family residences on the parcels to the south of the subject site appear to be located 
within the normal buffer area of the steep slope located on the subject property. There 
is an existing steep concrete driveway located on the east side of the parcels. 

7. - The applicant submitted a geotechnical report (Exhibit C), for review by Public Works 
engineering staff to determine if the subject site could be developed for residential 
construction without posing an unreasonable threat to the public health, safety or 
welfare on or off the development proposal site. The sites should be developed in 
conformance with the geotechnical report by Geotech Consultants, dated March 4, 
2005. 

8. The site plan, dated March 7, 2005, was reviewed by Eastside Fire and Rescue on April 
12, 2005 to determine if the subject site could be developed in such a manner as to not 
pose an unreasonable threat to public health, safety or welfare on the development site. 
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5 letters of comment, concerning the proposed reasonable use exception were received 
within the comment period. The letters of comment indicate concerns with access to 
the site, drainage, height of retaining walls, and slope stability. 

Current zoning of the subject property and the vicinity is R-4 dulac. 

Per the Sammamish Municipal Code (SMC) 20.05.020, reasonable use exception 
applications are processed as a Type 2 permit. 

The Comprehensive Plan designation for this site is R4 Urban Residential; 

Per SMC 21A.25, the maximum amount of impervious surface allowed for a property 
zoned R-4 is 55%. The Director has determined that 35% is the minimum necessary for 
reasonable use. 

WAC 197-1 1-800 governs the application of SEPA regulations in conjunction with land 
use development. The proposed single family residence, which meets the definition of 
minor new construction, is specifically exempted from SEPA per WAC 197-1 1- 
800(l )(b); 

21A.50280 steep slope regulations require that a minimum buffer of fifty feet shall b e  
established from the top, toe, and along the sides of any slope 40% in inclination or 
steeper. All of the parcels lie in an area of over 40% slopes or their buffers. 

Per 21A.50.070(2), if the application of If the application of this chapter would deny all 
reasonable use of the property, the applicant may apply for an exception pursuant to 
this subsection: 

a. The applicant may first apply for a reasonable use exception without first having 
applied for a variance if the requested exception includes relief from standards for 
which a variance cannot be granted pursuant to the provisions of ISDC chapter 
21A.44. The applicant shall apply to the Department, and the Department shall 
make a final decision based on the following criteria: 
i. the application of this chapter would deny all reasonable use of the property; 

The properties are completely constrained by sensitive areas, their buffers and 
the required building setbacks. Without relief no structures could be constructed 
on the lots. 

i i .  there is no other reasonable use with less impact on the sensitive area; 

Construction of a single family residence will have the least impact on the sites of 
any of the allowed uses in the zone. 

iii. the proposed development does not pose an unreasonable threat to the 
public health, safety or welfare on or off the development proposal site and is 
consistent with the general purposes of this chapter and the public interest; and 
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The construction of single family residences will not pose an unreasonable threat 
to the public health, safety, and welfare if the conditions of this permit are met. 

iv. any alterations permitted to the sensitive areas shall be the minimum 
necessary to allow for reasonable use of.the property. 

The permit as conditioned will limit development whik permitting the construction 
of a single family residence on each of the parcels. 

Conclusions: 

1. Single family residential development is permitted in the R-4 zone and is consistent with 
established residential development within the vicinity of the subject site and is 
consistent with the Interim Sammamish Comprehensive Plan; 

2. Construction of the proposed single family home is consistent with surrounding 
development and single family development is generally considered a reasonable use 
of property zoned R-4; 

3. The proposed reasonable use exception is exempt from the State Environmental 
Protection Act (SEPA) requirements per WAC 197-1 I -800(1) (b.)(i); 

4. Issuance of a reasonable use exception will alleviate strict enforcement of the 
provisions of Title 21A.50 of the Sammamish Development Code that create an 
unnecessary hardship to the property owner, which results in it being unfeasible and 
prohibitive to construct a single-family residence on the property; 

5. Based upon the geotechnical studies (Exhibit C) generated by the applicant's consulting 
engineer and reviewed by city engineering staff, the Reasonable Use Exception, as 
conditioned, does not create health and safety hazards, is not materially detrimental to 
the public welfare, nor is it unduly injurious to property or improvements in the vicinity. 

6. Based upon Eastside Fire and Rescue's review, the Reasonable Use Exception does 
not create health and safety hazards, is not materially detrimental to the public welfare, 
or is not unduly injurious to property or improvements in the vicinity. However, due to 
access issues all of the residences are required to have fire sprinklers installed.(Exhibit 
D) 

7. As conditioned, the development proposal will only be permitted to generate new 
impervious surface totals of only 35% on each lot and will disturb only 47 to 48 percent 
of the lots, the applicant has demonstrated the proposal is the minimum necessary to 
allow for reasonable use of the property; based on access and engineering 
recommendations (Exhibit B). 

8. As conditioned, the proposed development will decrease the potential for erosion and I 
or steep slope failure. 
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Decision / Conditions of Approval: The City of Sammamish Community Development 
Departme~t hereby APPROVES the Type 2 Reasonable Use Exception for the above- 
described proposal. Approval of this application is based upon Exhibits A through F of this 
staff report; case file contents, and is subject to the following conditions of approval: 

1. The applicant shall comply with all federal, state, or local statutes, ordinances, rules, or 
regulations applicable to this project; 

2. Subject properties shall be deveioped in substantial conformance with the site plan 
dated September 29, 2005 (Exhibit B); limiting site disturbance to 47% for Lot 2275, 
47% for Lot 2277, and 48% for Lot 2280; and limiting the impervious surfaces on any lot 
to 35% excluding the existing concrete driveway on the east side of the properties. 

3. The subject properties shall also be developed in conformance with the 
recommendations provided in the site specific geotechnical reports prepared by 
Geotech Consultants, dated March 4, 2005. 

4. Upon building permit submittal, the applicant must supply a site specific erosion control 
plan, consistent with the King county Surface Water Design Manual standards; 

5. The applicant shall verify that the existing storm drainage system is adequate to handle 
the proposed runoff from the three parcels. 

6. A separate geo-tech report needs to be submitted to address the proposed new access 
road from NE 16 '~  Street at the time of the building permit submittal either for the road or 
for one of the three lots that will be served by the access road. This includes two 
parcels covered under this RUE which are served by the new access road (Lots 
357530-2777 and 2280). 

7. Tax parcel 357530-2275 (the southern most of the three) must take its access off the 
existing access drive (vacated 207'~ Avenue SE). 

8. All load bearing walls over 4 feet require separate building permits. 

9. Prior to building permit issuance, the applicant shall submit sprinkler plans for the 
approval of the Fire Department and the applicant will submit a confirmation letter from 
Sammamish Plateau Sewer and Water District that it has reviewed and approved the 
connections to sewer and water facilities in 207'~ Avenue NE. 

10. Prior to building permit submittal, the applicant shall record a "Sensitive Areas Notice on 
Title" in accordance with SMC21A.50.180 requirements on each of the three parcels. 

11. Prior to building permit issuance the limits of the area of disturbance shall be clearly 
fenced with silt and construction fencing and inspected prior to commencement of 
construction. 

by Rob Garwood, Senior Planner 
for Susan Cezar, Deputy Director 
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Exhibit List: 
A. Application 
B. Site plan, dated September 29, 2005. 
C. Geotechnical report by Geotech Consultants, dated March 4, 2005. 
D. Fire Department Approval, September 22. 2005. 
E. Memorandum from Kelly Ronat, dated April 12, 2005. 
F. Letter to Rob Garwood from Sammamish Plateau Water and Sewer District, dated April 7 9, 
2005. 
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Deparfment of Communify Development 

I City of Sammamish ! 
Community Development Department 

Type 2 Land Use Permit - Reasonable Use Exception #PLN2005-00015 

Findings and Conclusions / Decision / Conditions of Approval 

Applicant: Ken Ross 
20605 NE 16'~ Street 
Sammamish, WA. 98075 

Parcel Number: 357530-2300 

RE: Ross RUE PLN2005-00015 
An application for the granting of a reasonable use 
exception to steep 'slope hazard, erosion hazard 
areas and associated buffers, for the construction of a 
single-family house. 

Decision: Approved with Conditions 

Date of Decision: November 18,2005 

Proposal: The applicant proposes to construct a single-family 
residence consisting of 5678 square feet of impervious surface on a 19,266 square foot lot. 
The proposed residence would be located within an erosion hazard area and a steep slope 
and steep slope buffer area (inclination greater than 40%) the applicant is requesting a 
reasonable use exception from SMC 21A.50.310 steep slope requirements. The code 
provisions for a reasonable use exception are provided in SMC 21A.50.070. 

This reasonable use exception is granted approval based upon the findings and conclusions of 
this staff report and subject to the following conditions of approval. The decision to approve 
this proposal has been based upon requirements stated in the Sammamish Development 
Code, the Sammamish Comprehensive Plan, the Interim Public Works Standards, current 
information the applicant has provided about the subject property, and the case file contents. 
The approval is based upon information provided by the applicant; erroneous or incomplete 
information n a y  lead to the revocation or voiding of the reasonable use exception approval. 

Findings of Fact: 

1. The applicant, Ken Ross, applied for a reasonable use exception on March 7 2005. The 
application (exhibit 1) was deemed complete on March 28, 2005, and a Notice of 
Application was issued in accordance with SMC 20.20 requirements on April 7, 2005. 
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Following the mailing of the Notice of Application, a comment period ran from April 14 to 
May 5,2005. 

The subject property is located southeast of 20603 NE 16Ih Street, Sammamish, 
Washington; further described as King County Assessor's Parcel # 357530-2300; 
located within SE % of Section 29 Township 25 North, Range 6 East, Willameite 
Meridian, City of Sammarnish, King County, State of Washington; 

A site plan dated November 3, 2005 (see exhibit 2) shows that the subject property is 
comprised of approximately 19,266 square feet (.45 acres), measuring approximately 
131 x 146 feet. The proposed building footprint consists of approximately 2600 square 
feet with a 1300 square foot garage and driveway, access and deck footings 
approximately 2800 square feet of impervious surfaces , or approximately 35% of the 
lot area; 

A review of the site plan, dated November 3, 2005 and site visit on April 14, 2005, 
confirms that the entire parcel lies within a steep slope and steep slope buffer and is 
further constrained by erosion hazard areas. There is an existing dirt access road area 
on the east side of the parcel which connects to NE 1 6 ~  Street. 

The subject site is located within the Erosion Hazard Near Sensitive Water Bodies 
overlay zone, regulated by (SMC) 21A.85. Single family projects are allowed under the 
provisions of 21 A.85. 

Single-family residences are located on some adjacent parcels, with the exception of 
the parcels directly east of the subject property. Single-family residences on parcels to 
the west, and southeast of the subject site appear to be located within the normal buffer 
areas of the steep slope located on the subject site. Single-family residences on the 
parcels to the south of the subject site appear to be located outside of the normal buffer 
area of the steep slope located on the subject property. 

The applicant submitted geotechnical reports included herein as exhibits C and D, for 
review by Public Works engineering staff to determine if the subject site could be 
developed for residential construction without posing an unreasonable threat to the 
public health, safety or welfare on or off the development proposal site. 

The site plan, dated September 22, 2005, was reviewed by Eastside Fire and Rescue in 
determining if the subject site could be developed in such a manner as to not pose an 
unreasonable threat to public health, safety or welfare on the development site. The 
Fire Department has required that the residence have fire sprinklers installed (Exhibit E) 

Four letters of comment, concerning the proposed reasonable use exception were 
received within the comment period. The letters of comment indicate concerns with 
access to the site, drainage, height of retaining walls, and slope stability. 

Zoning of the subject property and the vicinity is R-4 dutac; 

Per the Sammamish Municipal Code (SMC) 20.50.070, reasonable use exception 
applications are processed as a Type 2 permit; 

The Comprehensive Plan designation for this site is R4. 
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13. Per SMC 21A.25, the maximum amount of impervious surface allowed for a property 
zoned R-4 is 55%; 

14. WAC 197-1 1-800 governs the application of SEPA regulations in conjunction with land 
use development. The proposed single family residence, which meets the definition of 
minor new construction, is specifically exempted from SEPA per WAC 197-1 1- 
800(l )(b); 

15. 21A.50.280 steep slope regulations require that a minimum buffer of fifty feet shall be 
established from the top, toe, and along the sides of any slope 40% in inclination or 
steeper. The entire site lies in an area of over 40% slopes or its buffers. 

16. Per 21A.50.070(2), If the application of this chapter would deny all reasonable use of 
the property, the applicant may apply for an exception pursuant to this subsection: 

a. The applicant may first apply for a reasonable use exception without first having 
applied for a variance if the requested exception includes relief from standards for 
which a variance cannot be granted pursuant to the provisions of ISDC chapter 
21A.44. The applicant shall apply to the Department, and the Department shall 
make a final decision based on the following criteria: 
i. the application of this chapter would deny all reasonable use of the property; 

The properties are completely constrained by sensitive areas, their buffers and 
the required building setbacks. Without relief no structures could be constructed 
on the lots. 

i i .  there is no other reasonable use with less impact on the sensitive area; 

Construction of a single family residence will have the least impact on the sites of 
any of the allowed uses in the zone. 

iii. the proposed development does not pose an unreasonable threat to the 
public health, safety or welfare on or off the development proposal site and is 
consistent with the general purposes of this chapter and the public interest; and 

The construction of a single family residence will not pose an unreasonable 
threat to the public health, safety, and welfare if the conditions of this permit are 
met. 

iv. any alterations permitted to the sensitive areas shall be the minimum 
necessary to allow for reasonable use of the property. 

The permit as conditioned wi!l limit development while permitting the construction 
of a single family residence on each of the parcels. 

Conclusions: 
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1. Single family residential development is permitted in the R-4 zone and is consistent with 
established residential development within the vicinity of the subject site and is 
consistent with the Sammamish Comprehensive Plan; 

2. Construction of the proposed single family home is consistent with surrounding 
development. Single family development is generally considered a reasonable use of 
property zoned R-4; 

3. The proposed reasonable use exception is exempt from the State Environmental Policy 
Act (SEPA) requirements per WAC 197-1 1 -800(1) (b.)(i); 

4. Issuance of a reasonable use exception will alleviate strict enforcement of the 
provisions of Title 21A.50 of the Sammamish Development Code that create an 
unnecessary hardship to the property owner, which results in it being unfeasible and 
prohibitive to construct a single-family residence on the property; 

5. Based upon the geotechnical studies (Exhibits C and D) generated by the applicant's 
consulting engineer and reviewed by city engineering staff, the Reasonable Use 
Exception, as conditioned, does not create health and safety hazards, is not materially 
detrimental to the public welfare, nor is it unduly injurious to property or improvements in 
the vicinity. 

6 .  Based up0.n Eastside Fire and Rescue's review, the Reasonable Use Exception does 
not create health and safety hazards, is not materially detrimental to the public welfare, 
or is not unduly injurious to property or improvements in the vicinity.(Exhibit E). 

7.  The development proposal will only be permitted to generate new impervious surface 
totals of 35% and will disturb a maximum of 49 percent of the lot, the applicant has 
demonstrated the proposal is the minimum necessary to allow for reasonable use of the 
property; based on access and engineering recommendations (Exhibit B). 

8. Development in accordance with the recommendations of the geotechnical reports will 
decrease the potential for erosion and I or steep slope failure. 

Decision / Conditions of Approval: The City of Sammamish Community Development 
Department hereby APPROVES the Type 2 Reasonable Use Exception for the above- 
described proposal. Approval of this application is based upon Exhibits A through F of this 
staff report; case file contents, and is subject to the following conditions of approval: 

1. The applicant shall comply with all federal, state, or local statutes, ordinances, rules, or 
regulations applicable to this project; 

2. Subject properties shall be developed in substantial conformance with the site plan 
dated November 3, 2005 (Exhibit B); limiting site disturbance to 48% and impervious 
surface area to 35% of the site. The applicant shall submit a site plan drawn to scale 
showing the total area of disturbance and the total amount of impervious surface on the 
parcel. The site plan shall be stamped by a licensed architect or engineer. 
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3. The subject property shall also be developed in conformance with the recommendations 
provided in the site specific geotechnical reports prepared by Geotech Consultants, 
dated February 25 and June 17, 2005 (Exhibits C and D). 

4. Upon building permit submittal, the applicant must supply a site specific erosion control 
pian, consistent with the King County Surface Water Design Manual standards; 

5. The appiicant shall verify that the existing storm drainage system is adequate to handle 
the proposed runoff from this parcel. 

6. A separate geo-tech report needs to be submitted to address the proposed new access 
road from NE 161h street at the time of the building permit submittal either for the road or 
for one of the three lots that will be served by the access road. This includes two 
parcels not covered under this RUE which are served by the new access road (Lots 
357530-2777 and 2280) and this parcel 357530-3925. 

7. All load bearing walls over 4 feet require separate building permits. 

8. Prior to building permit issuance, the applicant shall submit sprinkler plans and have 
them approved by Eastside Fire and Rescue and submit a confirmation letter from 
Sammarnish Plateau Sewer and Water District that it has reviewed approved the 
location of the retaining walls and access road as well as the connections to sewer and 
water facilities. 

9. Prior to building permit issuance, the applicant shall record a "Sensitive Areas Notice on 
Title" in accordance with SMC21A.50.180 requirements for this parcel. 

10. Prior to building permit issuance the limits of the area of disturbance shall be clearly 
fenced with silt and construction fencing and inspected by the City prior to 
commencement of construction. Any area disturbed outside this disturbance area will 
be required to be restored and replanted and inspected by the City prior to issuance of a 
Certificate of Occupancy. 

  or Susan Cezar, Deputy Director 

Exhibit List: 
A. Application. 
B. Site Plan, dated November 3,2005. 
C. Geotechnical Report by Geotech Consultants, dated February 25, 2005. 
D. Geotechnical Report by Geotech Consultants, dated June 17, 2005. 
E. Eastside Fire and Rescue approval, dated September 22, 2005. 
F. Public Works approval memo, dated July 20, 2005 (Drainage). 
G. Public Works approval memo, dated November 15,2005 (Geotech/soils). 
H. Letter from the Sammamish Plateau Water and Sewer District, dated April 19, 2005. 
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City of Kenmore Planning Department 
NOTICE OF DECISION and SEPA 
THRESHOLD DETERMINATION 

(Type 2) 
NOTICE OF DECISION - MODIFICATION OF SENSITIVE AREA REQ-MENTS 

Applicant: Aveo, LLC Associate P l a ~ e r :  Emilie Heck 
Telephone #: 4251398-8900 
Date Application Filed: 4/29/05 
Date Determined Complete: 5/25/05 
Date Notice of Decision Issued: 1/6/06 

Project Name: Aveo LLC Lot E Modification MOD2005-053 
Project Location: 185XX 83d Avenue NE Kenmore, WA 98028 (Tax ID #011410-1162) 
Project Description: The proposal consists of a Modification of Sensitive Area Requirements per Section 18.55.080 to 
allow construction of an approximate 1,460 square foot footprint for a single-family residencelgarage and a 1464 square 
foot driveway. The property is zoned R-6 and is .36 acres in size. The site is impacted by a Class 2 wetland that requires a 
50 foot buffer (Section 18.55.320). The proposed house and appurtenances cover approximately 2,924 square feet of 
impervious surface. Proposed impacts to the sensitive areas include encroachment into the required Class 2 wetland 
buffer and required 15 foot building setback line (KMC 18.55.210). The remaining wetland buffer will be approximately 
3 1 feet at the d property line and approximately 5 feet at the southern property line. A 15 foot building setback will be 
applied %om the edge of the remaining wetland buffer. Appropriate mitigation will be required'as part of approval which 
will include drainage improvements and wetland and buffer enhancement. Refer to site plan, mitigation plan and drainage 
plan dated received by the City of Kenmore on October 25,2005. Drainage improvements, wetland enhancement and 
wetland buffer enhancements will be required per the Kernore Municipal Code as  part of approval to mitigate impacts to 
the sensitive area buffer. The applicant proposes to permanently impact approximately 1,826 and temporarily impact 
2,414 square feet of wetland and 276 square feet of buffer in order to install a new sewer line. The remaining 448 square 
feet of wetland buffer and the first 50 feet of wetland (2,124 square feet) will be enhanced to compensate for the impacts 
of the sewer line and construction of the residence. 

Other permits requested in this application: SEPA Determination 
Other permits not included in this application, known at this time: Building Permit 
Appeal procedure: Except for shoreline permits that can be appealed to the State Shoreline Hearings Board, this 
decision may be appealed in writing to the City of Kenmore Hearing Examiner. A Notice and Statement of appeal must 
be filed with the Kenmore City Clerk within 21 days &om the date of this decision. The Notice and Statement of appeal 
shall state: 1. Specsc reasons why the decision should be reversed or modified; and 2. The harm suffered or anticipated 
by the appellant and the relief sought. The scope of an appeal shall be based on matters or issues raised in the Statement 
of Appeal. Failure to file a Notice and Statement of appeal deprives the Hearing Examiner jurisdiction to consider the 
appeal. The Notice and Statement of appeal must be submitted at the address below prior to 4.30 p.m. on January 27, 
2005 and be accompanied with a filing fee of $125 payable to the City of Kenmore. 

SEPA DETERMZNATION - DETERMINATION OF NOWSIGNIFICANCE 
The City of Kenmore as lead agency has determined that the above-described proposal does not have a probable 
significant adverse impact on the environment. An environmental impact statement (EIS) will not be required under RCW 
43.21C.030(2)(~). This decision was mdde after review of a completed environmental checMist and other information on 
file wlth the lead agency. This information is available to the public on request. This DNS is issued under WAC 197-1 1- 
340. The lead agency will not act on this proposal for 21 days from the issuance date of June 11,2004. Comments must 
be submitted by 4.30 p.m. January 27,,2005. Any agency or person may appeal SEPA procedural compliance to the 
Kenmore Hearing Examiner by filing a written notice and statement of appeal and $125 filing fee with the Kenmore City 
Clerk at the address below. Such appeal must be filed within twenty-one days of the date of issuance of this 
Determination of NonsiguXcance. The last date for f i g  such an appeal as to this proposal will be 4.30 p.m. January 
27,2005 Procedural determinations include the adequacy of the Determination of Nonsignificance, whether proper notice 
has been given, and whether the cornmating period has been observed. The statement of appeal shall state 1. Specific 
reasons why the threshold determinatioa should be reversed or modified; and 2. The harm s e e r e d  or anticipated by the 
appellant and relief sought. The scope cif an appeal shall be based on matters raised in the Statement of Appeal. Failure to 
timely file a Notice and Statement of appeal deprives the Hearing Examiner jurisdiction to consider the appeal. The 
pendency of a procedural appeal shall stay any action on this proposal until final determiniition by the Hearing Examiner. 

City of Kenmore 
P.O. Box 82607 

Kenmore WA 98028-0607 
Date of M h g :  January 4,2006 

If you have any questions regarding appeal procedures please contact the Kenmore Planning Department at 
4251398-8900. 



1 @,/5,/@5 PARCEL E, BLA 2nn4-_nn5 
20031 18 

IN SECTION 12, T.2.6N.. R.4E.. W.M. 

PROJECT N O E S  
1) INSTALL SILT FENCE AS NEEDED. 
2 )  WM = WATER METER, YD= YARD DRAIN. SS= SEWER STUB. CB= CATCH BASIN 
3 )  PER APPROVED TESCP DRAVNG. ROOF & FOUNDATION DRAINAGE TO SPLASH BLOCK AND 
DIRECTED TOWARDS REAR OF PARCEL. 
4)  EROSION/SEDIMENT CONTROL MEASURES MUST BE FUNCTIONAL AND BE MAINTAINED 

THROUGHOUT CONSTRUCTION. MAINTAIN POSITIVE DRAINAGE AWAY FROM THE 
STRUCTURE. 

5) ENTIRE LOL WHERE EXPOSED SOILS REMAIN AFTER CONSTRUCTION IS COMPLETE, 
SHAU BE TOP SOILED. SEEDED AND/OR SODDED AND LANDSCAPED WlTH P L A N E  
AND BARK OR MULCH. 

6 )  PROPOSED HOUSE TOTAL =2,540 SF 
(912 SF MAIN + 9 6 8  SF UPPER + 6 6 0  SF BASEMENT) 

7) PROPOSED UNCOMRED WOOD DECK AREA= 7 4  SF & PROPOSED COVER PORCH AREA= 8 0  SF 
8) PROPOSED DRIVEWAY AREA = 1,464 SF 

OWNER: P I 
AVEO. LLC I 

8825 3 4 l H  AVENUE NE, STE 440 
MARYSWLLE, WA 98271 
PHONE 425-672-9095 SCALE 1" = 20' 

LEGAL DESCRIPnON: 
PARCEL E, CITY OF KENMORE BOUNDARY LINE ADJUSTMENT NUMBER 2004-Om, RECORDED 
UNDER RECORDING NUMBER 20040609900009, RECORDS OF KING COUNTY. WASHINGTON. 

PARCEL NUMBER: 01 14101 162 
PARCEL SIZE: 15.632 SF 
ZONING. R6 - - . . . . . - . . . - 
PROPOSED IMPERMOUS AREA IN BSEL/BUFFER: 1,336 SF 



City of Kenmore Planning Department 
NOTICE OF DECISION and SEPA 
THRESHOLD DETERMINATION 

NOTICE OF DECISION -MODIFICATION OF SENSITIVE AREA REQUIREMENTS 

Applicant: Aveo, LLC Associate Planner: Emilie Heck 
Telephone #: 4251398-8900 

Date Application Filed: 4/29/05 
Date Determined Complete: 5/25/05 
Date Notice of Decision Issued: Y6/06 

Project Name: Aveo LLC Lot B Mo&cation ~ 0 ~ 2 0 0 5 - 0 5 2  
Project Location: 185XX 83d~venue  NE Kenmore, WA 98028 (Tax ID #O11410-1156) 
Project Description: The proposal consists of a Modification of Sensitive Area Requirements per Section 18.55.080 to 
allow construction of an approximate 1,460 square foot footprint for a single-family residencelgarage and an 824 square 
foot driveway. The property is zoned R-6 and is .37 acres in size. The site is impacted by a Class 2 wetland that requires a 
50 foot buffer (Section 18.55.320). The proposed house and appurtenances cover approximately 2,284 square feet of 
impervious surface. Proposed impacts to the sensitive areas include encroachment into the required Class 2 wetland 
buffer and required 15 foot building setback line (KMC 18.55.210). The applicant proposes to impact approximately 514 
square feet of buffer and will compensate for the impact by enhancing the remaining buffer (2,288 square feet) and adding 
44 square feet of additional buffer area. The remaining wetland buffer will be approximately 35 feet at the north property 
line and approximately 58 feet at the southern property line. A 15 foot building setback will be applied from the edge of 
the remaining wetland buffer. Appropriate mitigation will be required as part of approval which will include drainage 
improvements and b&er enhancement. Refer to site plan, mitigation plan and drainage plan dated received by the City of 
Kenmore on October 14,2005. 

Other permits requested in this application: SEPA Determination 
Other permits not included in this application, known at this time: Building Permit 

Appeal procedure: Except for shoreline permits that can be appealed to the State Shoreline H-gs Board, this 
decision may be appealed in writing to the City of Kenmore Hearing Examiner. ANotice and Statement of appeal must 
be filed with the Kenmore City Clerk within 21 days from the date of this decision. The Notice and Statement of appeal 
shall state: 1. Specific reasons why the decision should be reversed or modified: and 2. The harm suffered or anticipated 
by the appellant and the relief sought. The scope of an appeal shall be based on matters or issues raised in the Statement 
of Appeal. Failure to file aNotice and Statement of appeal deprives the Hearing Examiner jurisdiction to consider the 
appeal. The Notice and Statement of appeal must be submitted at the address below prior to 4.30 p.m. on January 27, 
2005 and be accompanied with a &g fee of $125 payable to the City of Kenmore. 

SEPA DETEFNLTVATION - DETERMINATION OF NON-SIGNIFICANCE 
The City of Kenmore as lead agency has determined that the above-described proposal does not have a probable 
significant adverse impact on the environment. An environmental impact statement @IS) will not be required under RCW 
43.21 C.O30(2)(c). This decision was made after review of a completed environmental checklist and other information on 
file with the lead agency. This information is available to the public on request. This DNS is issued under WAC 197-1 1- 
340. The lead agescy will not act on this proposal for 21 days from the issuance date of June l,l, 2004. Comments must 
be submitted by 4.30 p.m. January 27,2005. Any agency or person may appeal SEPAprocedural compliance to the 
Kenmore Hearing Examiner by filing a written notice and statement of appeal and $125 jiling fee with the Kenmore City 
Clerk at the address below. Such appeal must be fled within twenty-one days of the date of issuance of this 
Determination of Nonsignificance. The last date for filing such an appeal as to this proposal will be 4.30 p.m. January 
27,2005 Procedural determinations include the adequacy of the Determination of Nonsignificance, whether proper notice 
has been given, and whether the cornenring period has been observed. The statement of appeal shall state 1. Speciiic 
reasons why the threshold determination should be reversed or modified; and 2. The harm suffered or anticipated by the 
appellant and relief sought. The scope of an appeal shall be based on matters raised in the Statement of Appeal. Failure to 
timely file a Notice and Statement of appeal deprives the Hearing Examiner jurisdiction to consider the appeal. The 
pendency of a procedural appeal shall stay any action on this proposal until final determination by the Hearing Examiner. 

City of Kenmore 
P.O. Box 82607 

Kenmore WA 98028-0607 
Date of Mailing: January 4,2006 

If you have any questions regarding appeal procedures please contact the Kenmore Planning Deparhnent at 
425/398-8900. 



10/5/05 + PARCEL B: BLA 2004-005 
20031 18 

IN SECTION 12. T.26N.. R.4E.. W.M. I 
\ \ -. 
1 \ 

PROJECT NOTES 
.I) INSTALL SILT FENCE AS NEEDED. 
2 )  W = WATER METER, YD= YARD DRAIN. SS= SEWER SWB. C8= CATCH BASlN OWER: 
3) PER APPROKD TESCP DRAWING. ROOF & FOUNDATION DRAINAGE TO SPLASH BLOCK 
AND DIRECTED TOWARDS REAR OF PARCEL. AMO, LLC 

8825 34TH AVINUE NE. STE 440 
4) EROSION/SEDlMENT CONTROL MEASURES MUST BE FUNCTIONAL AND BE MAINTAINED MARYSMLLE, WA 98271 

THROUGHOUT CONSTRUCTION. MAINTAIN POSITIVE DRAINAGE AWAY FROM THE PHONE 425-672-9095 SCALE 1" = 20' 
STRUCWRE. 

5) ENTIRE LOT, WHERE EXPOSED SOILS REMAIN AFTER CONSTRUCTION IS COMPLETE. LEGAL DESCRIPllON: 
SHALL BE TOP SOILED. SEEDED AND/OR SODDED AND LANDSCAPED MTH PLANTS PARCEL B, C I N  OF KENMORE BOUNDARY LINE ADJUSTMENT NUMBER ~0004-005 RECORDED 
AN0 BARK OR MULCH. UNDER RECORDING NUMBER 20040609900009. RECORDS OF KING COUNTY, WASFIINGTON. 

6) PROPOSED HOUSE TOTAL =2,540 SF 
(912 SF MAIN + 968 SF UPPER + 660 SF BASEMENT) PARCEL NUMBER: 01 141 01 156 

ZONING: R6 7) PROPOSED UNCOKREO DECK AREA- 7 4  SF & PROPOSED COVER PORCH AREA= 8 0  SF 
PARCEL 9zE: 15,ggD 8 )  PROPOSED DRIVEWAY AREA = 8 2 4  SF 

PROPOSED IMPERMOUS AREA IN BSBLf iUmR:  514 SF 

ADDRESS OF PARCEL: - -  83RD AVENUE NE, KENMORE. WA 980 
M a D W S - S Z  

%lTY OF KENMORE 



City of Kenmore Planning Department 
NOTICE OF DECISION and SEPA 
THRESHOLD DETERMINATION 

(Type 2) 
NOTICE OF DECISION - MODIFICATION OF SENSITIVE AREA REQUlREMENTS 

Applicant: Aveo, LLC Associate Planner: Emilie Heck 
Telephone #: 42.51398-8900 

Date Application Filed: 4/29/05 
Date Determined Co&plete: 5/25/05 
Date Notice of Decision Issued: 1/6/06 

Project Name: Aveo LLC Lot A Modification MOD2005-051 
Project Location: 185XX 83d Avenue NE Kenmore, WA 98028 (Tax ID #011410-1155) 
Project Description: The proposal consists of a Modification of Sensitive Area Requirements per Section 18.55.080 to 
allow construction of an approximate 1,460 square foot footprint for a single-family residencelgarage and an 827 square 
foot driveway. The property is zoned R-6 and is .37 acres in size. The site is impacted by a Class 2 wetland that requires a 
50 foot buffer (Section 18.55.320). The proposed house and appurtenances cover approximately 2,287 square feet of 
impervious surface. Proposed impacts to the sensitive areas include encroachment into the required Class 2 wetland 
buffer and required 15 foot building setback line (KMC 18.55.210). The applicant proposes to impact approximately 
1,725 square feet of buffer and will compensate for the impact by enhancing the remaining buffer (808 square feet) and 
enhancing 2,740 square feet of the Class 2 wetland. The remaining wetland buffer will be approximately 5 feet at the 
north property line and approximately 45 feet at the southern property line. A 15 foot building setback will be applied 
kom the edge of the remaining wetland buffer. Appropriate mitigation will be required as part of approval which will 
include drainage improvements and buffer enhancement. Refer to site plan, mitigation plan and drainage plan dated 
received by the City of Kenmore on October 14,2005. 
Other permits requested in this application: SEPA Determination 
Other permits not included in this application, known at this time: Building Permit 

Appeal procedure: Except for shoreline permits that can be appealed to the State Shoreline Hearings Board, this 
decision may be appealed in writing to the City of Kenmore Hearing Examiner. A Notice and Statement of appeal must 
be fled with the Kenrnore City Clerk within 21 days &om the date of this decision. The Notice and Statement of appeal 
shall state: 1. Specific reasons why the decision should be reversed or modified; and 2. The harm suffered or anticipated 
by the appellant and the relief sought. The scope of an appeal shall be based on matters or issues raised in the Statement 
of Appeal. Failure to me a Notice and Statement of appeal deprives the Hearing Examiner jurisdiction to consider the 
appeal. The Notice and Statement of appeal must be submitted at the address below prior to 4.30 p.m. on January 27, 
2005 and be accompanied with a filing fee of $125 payable to the City of Kenmore. 

I SEPA DETERMINATION - DETERMINATION OF NON-SIGNIFICANCE I 
The City of Kenmore as lead agency has determined that the above-described proposal does not have a probable 
significant adverse impact on the environment. An environmental impact statement (EIS) will not be required under RCW 
43.21C.O30(2)(c). This decision was made after review of a completed environmental checklist and other information on 
file with the lead agency. This information is available to the public on request. This DNS is issued under WAC 197-1 1 - 
340. The lead agency will not act on this proposal for 21 days from the issuance date of June 11,2004. Comments must 
be submitted by 4.30 p.m. January 27,2005. Any agency or person may appeal SEPA procedural compliance to the 
Kenmore Hearing Examiner by filing a written notice and statement of appeal and $125 filing fee with the Kenmore City 
Clerk at the address below. Such appeal must be filed within twenty-one days of the date of issuance of this 
Determination of Nonsignificance. The last date for filing such an appeal as to this proposal will be 4.30 p.m. January 
27,2005 Procedural d e t e b t i o n s  include the adequacy of the Determination of Nonsignificance, whether proper notice 
has been given, and whether the commenting period has been observed. The statement of appeql shall state 1. Specific 
reasons why the threshold determination should be reversed or modified; and 2. The harm suffered or anticipated by the 
appellant and relief sought. The scope of an appeal shall be based on matters raised in the Statement of Appeal. Failure to 
timely file a Notice and Statement of appeal deprives the Hearing Examiner jurisdiction to consider the appeal. The 
pendency of a procedural appeal shall stay any action on this proposal until f d  determination by the Hearing Examiner. 

City of Kenmore 
P.O. Box 82607 

Kenmore WA 98028-0607 
Date of Mailing: January 4,2006 

If you have any questions regarding appeal procedures please contact the Kenmore Planning Department at 
4251398-8900. 



08/4/05 
20031 18 

PARCEL A, BLA 2004-005 
IN SECTION 12, T.26N.. R.4E.. W.M. 

:! . ,: 

OWER: 
PROJECT NOTES AVEO. LLC 
1) INSTALL SILT FENCE AS NEEDED. 8 8 2 5  34TH AVENUE NE, STE 440  
2 )  Clh( = WATER METER. YD= YARD DRAIN. SS= SEWER STUB, CB= CATCH BASIN MARYSWLLE, WA 98271 
3) PER APPROVED TESCP DRAWING. ROOF & FOUNDATlON DRAINAGE TO SPLASH BLOCK AND 425-672-9095 
DIRECTED TOWARDS REAR OF PARCEL. 

LEGAL DESCRIPSION: 
SCALE 1" = 20' 

4 )  EROSION/SEDIMENT CONTROL MEASURES MUST BE FUNCTIONAL AND BE MAINTAINED 
THROUGHOUT CONSTRUCTION. MAINTAIN POSlTlM DRAINAGE AWAY FROM THE PARCEL A, CITY OF KENMORE BOJJNDARY LINE ADJUSTMENT NUMBER 2004-005, RECORDrn 
STRUCTURE. UNDER RECORDING NUMBER 20040609900D09, RECORDS OF KING COUNTY, WASHINGTON. Exhibit 1 

5 )  ENTIRE LOT. WHERE EXPOSED SOILS REMAIN AFTER CONSTRUCTION IS COMPLETE. 
SHALL BE TOP SOILED, SEEDED AND/OR SODDED AND LANDSCAPED WITH PLANTS PARCEL NUMBER: 0114101 155 

AN0 BARK OR MULCH. PARCEL SEE: 15,999 SF 
ZONIN4 R6 

6 )  PROPOSED HOUSE TOTAL =2,540 SF PROPOSED IMPERMOUS AREA IN BSBLDUFER: 1,387 SF (912 SF MAIN + 968 SF UPPER + 6 6 0  SF BASEMENT) 
7) PROPOSED UNCOVERED DECK AREA= 74 SF & PROPOSED COVER PORCH AREA= 8 0  SF OCT 1 4 2005 
8 )  PROPOSED DRIVEWAY AREA = 8 2 7  SF ADDRESS OF PARCEL: - 83RD AVENUE NE, KENMORE, WA 98028 MODZDOS- & 1 ~ 

CITY OF KF 4 
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The Watershed Company 

3 March 2006 

Tony Leavitt MAR -6  2006 
City of Kirkland Planning Department 

AM 
123 Fifth Avenue PM 

PLANNING DEPARTMENT 
Kirkland, WA 98033 BY 

Re: Rosinski vrovertv reasonable use avvlication- environmental review 

Dear Tony: 

Thank you for the opportunity to provide additional comments on the revised site plan for the 
reasonable use application on the Rosinski property located at 95XX Slater Avenue NE in 
Kirkland. During our 1 March 2006 meeting, you provided me with a photocopy of one 
drawing showing a proposed new layout for the home, driveway and yard area. 

The new proposal has moved the home closer to the road and farther fiom the wetland 
adjoining Forbes Lake. This results in a buffer loss area that is not as deep, but is slightly 
wider along the road compared to the prior submittal. Also, the size of the buffer loss has 
been reduced fiom approximately 4,300 square feet, to 3,500 square feet. Per our 
conversation, the applicant has proposed a pervious paving surface on the driveway rather 
than traditional cementitious or asphaltic concrete. 

All of these changes reduce the loss of buffer function and are advantageous to the wetland. 
In general, buffer functions increase with proximity to the wetland edge. Thus, areas near the 
road are of relatively lower value that areas nearer the wetland boundary. On a site-by-site 
basis, buffers that are larger in area have higher functions than smaller area buffers. 
Proposals that incorporate innovative design that has lower impacts to natural resources are 
encouraged on highly encumbered lots. Pervious concrete is considered a beneficial 
innovative design. 

Assuming all other aspects of the proposal are equal, the new proposed layout is preferred 
over the prior submittal. 

I understand that no other information on the mitigation plan was submitted with this new 
design. Therefore, all prior recommendations to the city regarding the previous mitigation 
plan are still valid. Those recommendations are duplicztec! below: 

Recommendations 
The following changesladditions to the proposed mitigation plan are recommended: 

1) Verify that the drawings in the Wetland Resources Inc. report match a survey 
drawing of the site. 

2) Incorporate a split rail fence or other suitable barrier (dense hedgerow) between 
the proposed yard and the buffer mitigation area. At least two sensitive area signs 
shall be mounted on the fence or in fiont of the barrier. 

3) Provide a detailed plan for removal of invasive weeds. Specific plans for 
different weeds may be warranted. 

1410 Market Street, Kirkland, WA 98033 - (425) 822 5242 -fax 
watershed@watershedco.com - www.watershedco.c 
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T. Leavitt 
3 March 3,2006 
Page 2 of 2 

4) Increase the total number of installed plants, by using spacing multipliers of 
0.0462 for trees and 0.01 16 for shrubs. 

5) Propose more trees where appropriate on the plan. 

6) Propose to amend soils across the mitigation site. 

7) Include provisions for a temporary irrigation system. This system should provide 
a minimum of 1 inch per week over all planted areas for the first growing season 
(March 15 '~  to October IS'). The system should remain in place for the duration 
of the monitoring in case replacement plantings need irrigation. 

8) Increase the maintenance and monitoring period to five years. Stipulate that 
maintenance (weeding) take place a minimum of twice per growing season. 

9) Alter performance standards to reflect the change fiom three to five years. 

10) Incorporate woody debris and/or bird nest boxes into the proposed mitigation 
plan. 

One additional recommendation is to update the bond quantity estimate to reflect the 
changes in the plan. The estimate should use costs provided in the King County Bond 
Quantity worksheet, also available from the Kirkland Planning Department (amended). 

Please call if you have any questions or if you need hrther assistance on this project. 

Sincerely, 

Hugh ~or tensen 
EcologistIPWS 





CITY OF KIRKLAND 
HEARING EXAMINER RESPONSE TO REMAND 

APPLICANT: Charles Rosinski. 

FILE NO: ZONO5-000 16 

APPLICATION: 

1. Site Location: 95m Slater Avenue NE 

2. R e u e s  The Applicant requests a reasonable use exception to allow 
construction of a single-family residence within a wetland buffer. 

3. Procedural Historv: 
August 25,2005 - Planning staff recommended denial of the application. 
October 19,2005 - The Hearing Examiner conducted a hearing under Process 
IIB and issued a recommendation that the application be denied. 
October 28,2005 - The Applicant challenged the Hearing Examiner's 
recommendation. 
December 13,2005 - The City Council considered the application and the 
Hearing Examiner's recommendation, and remanded it to the Examiner with 
five questions seeking fiuther information on the basis for the 
recommendation. 
December 28,2005 - The Hearing Examiner responded to the Council's 
remand, answering all five questions in the negative, amending his report to 
the Council, and changing his recommendation to one of approval, subject to 
certain conditions. 
February 7,2006 - The City Council considered the application again and 
remanded it to the Examiner a second time, with directions to reopen the 
hearing, take additional evidence, and consider the following questions: 

1. Referring to KZC 90.140(2), is there an on-site alternative to the 
proposal that is feasible and reasonable considering possible changes in 
site layout, reductions in density and similar factors? By way of example 
and not limitation, is there an alternative structure or location for any 
structure on the site that would be feasible and reasonable? 

2. Determine the least-sized structure, in terns of square footage and 
impervious surface area, necessary to meet reasonable use requirements 
under current law. 



I 
File No. U)N05-00016 

RESPONSE TO REMAND 
Page 2 of 6 

PUBLIC HEAFUNG: 

After reviewing the file, the Hearing Examiner conducted a public hearing on the issues 
remanded by the Council. The hearing was held at 9:00 a.m. on March 16,2006, in the 
Council Chamber, City Hall, 123 Fifth Avenue, Kirkland, Washington. A verbatim 
recording of the hearing is available in the City Clerk's office. The minutes of the 
hearing and the exhibits are available for public inspection in the Department of Planning 
and Community Development. The record was left open for the Examiner's site visit, 
which occurred later in the day on March 16,2006. 

PUBLIC COMMENT: 

A list of those who testified at the public hearing, and a list of the exhibits offered at the 
hearing is included at the end of this Response. The testimony is summarized in the 
hearing minutes. 

RESPONSE TO REMAND 

1. Lea l  Context 

As stated by the City Attorney in the March 9,2006 staff memorandum to the Hearing 
Examiner, (Exhibit C), there is no statutory or case law that defines the least sized 
structure and impermeable surface necessary to provide a reasonable use of property. 
Federal and state case law provides only the following general guidance for making such 
decisions on a case by case basis: 

A. Takin~s. A regulation can result in a taking of property in violation of the 
state and federal constitutions. 

1) Ifa regulation destroys the right make any economically viable use of 
property, the regulation will be found to be a total taking of the property.' 

2) If a regulation: 1) does not prevent all economic use of the property; and 2) 
substantially advances a legitimate governmental interest; but 3) goes beyond preventing 
public harm directly caused by the prohibited use of the property, and instead, requires 
the regulated landowner to provide an affirmative public benefit, or "infringes on a 
fundamental attribute of ownership", then a balancing test is required in order to 
determine whether the governmental interest behind the regulation is outweighed by the 
adverse economic impact on the landowner. The factors considered include the 
regulation's economic impact on the property, the extent to which the regulation 
interferes with reasonable investment-backed expectations, and the character of the 
government action.' 

1 Lucas v. South Carolina Coastal Coun., 505 U.S. 1003, 112 S. C t  2886,120 L.Ed.2d 798 (1992); 
Guimont v. Clarke, 121 Wn.2d 586,600-01,854 P.2d 1 (1993). 

Guimont v. Clarke, supra at 603-04. 



File No. 7DN05-00016 
RESPONSE TO REMAND 

Page 3 of 6 

B. Substantive Duc Process. Even if a regulation does not effect a taking, it may 
violate the substantive due proccss rights of the landowner under thc state constitution. A 
regulation that is aimed at achieving a legitimate public purpose, and uses means that are 
reasonably necessary to achieve that purpose, may be found to violate substantive due 
process rights if is "unduly oppressive" on a  ando owner.^ The "unduly oppressive" 
analysis balances the public's interest with the burden being vlaced on the landowner. 
  he factors considered on the public's side include the seriousness of the public problem, 
the extent to which the owner's land contributes to it, the degree to which the proposed 
regulation solves it, and the feasibility of less oppressive solutions. The factors 
considered on the landowner's side include the amount and percentage of value loss, the 
extent of remaining uses, past, present and hture uses, the temporary or permanent nature 
of the regulation, the extent to which the owner should have anticipated the regulation, 
and how feasible it is for the owner to alter present or currently planned uses.4 

2. Alternative Proposal 

At the Staffs request, the Applicant developed an alternative proposal for the single- 
family residence that would reduce the impact on the wetland buffer. The alternative 
shows the residence re-oriented on the lot to pull it back fiuther from the wetland edge. 
As noted in Exhibit C, the differences between the two proposals are as follows: 

Original Proposal Alternative Proposal 
I I 
I I 

Gross Floor Area 
I I 

Total Size 
I I 

3,045 sq.ft.* 

Total Lot Coverage 

Amount of Wetland Buffer 
Impacted 
Distance from Wetland Edge 

I I I 
*Excludes daylight basements under KZC 

2,391 sq.ft.* 

Udaown 

Zoning Setbacks 

Paving Material 

The City's wetlands consultant reviewed the alternative and determined that the 
alternative is preferred over the prior submittal, incorporates a beneficial innovative 
design through use of pervious concrete, and reduces the loss of bufTer function; the 
proposed enhancement is advantageous to the wetland; and the consultant's 
recommended changes and additions to the proposed mitigation plan remain unchanged. 
(Exhibit C, Attachment 6) 

3,270 sq.ft. 

2,666 sq.ft. 

4,060 sq.ft. 

20 feet 

3 Id. at 609, quoting Presbytery v. King Cy., 114 Wn2d 320,330,787 P.2d 907, cert. denied, 498 U.S. 91 1, 
11 1 S.Ct. 284, 112 L.Ed.2d 238 (1990). 
4 Guimont v. Clarke, supra at 610, quoting Presbytery v. King Cy., 114 Wu2d at 33 1. 

1,943 sq.ft 

3,558 sq.ft 

36 feet 

Meets aU 

Impervious concrete 

Proposed reduction to ftont setback 
from20to 11 %ft. 

Pervious concrete 
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3. Development in the Area 

Staff prepared a chart from King County Assessor records showing the size of homes 
built in the last 10 years within 1000 feet of the subject property. (Exhibit C, Attachment 
7) The chart, which does not differentiate between residences that are located within 
wetland buffers and those that are not, indicates that the average size of the residences is 
3,102 square feet. 

The Examiner observed that development in the immediate vicinity of the property 
includes large, multi-family structures near Forbes Lake, smaller, older residences and 
multi-family structures, and newer homes, most of which are of larger size than the older 
ones. The area is urban in character, and there is i m p e ~ o u s  surface in, (part of Slater 
Avenue NE), and near the Lake's wetlands. 

The Applicant provided samples of decisions on reasonable use exception applications 
from several jurisdictions that the Applicant characterized as comparable to the City of 
Kirkland in size, and in the economic segments and types of housing found within the 
City. (Attachments to Exhibit C, Attachment 5) One of these decisions involves a much 
smaller encroachment into a wetland buffer than is at issue here. Most of the decisions 
concern exceptions to steep slope regulations, which involve different considerations than 
exceptions to wetland buffer requirements, even though both may be analyzed under the 
same set of reasonable use criteria. There are two administrative decisions from one 
jurisdiction that do involve more extensive wetland encroachments. However, without 
more information about the policy and regulatory background for that city's decisions, as 
well as more specific factual information on the sites addressed in the decisions, the 
Examiner does not consider the decisions reliable guides in this case. 

4. Purpose of Wetland Regulations 

As stated in the introduction to Chapter 90 KZC, "Drainage Basins", wetlands "help 
maintain water quality; store and convey storm and flood water; recharge ground water; 
provide fish and wildlife habitat". Wetland buffers "moderate runoff volume and flow 
rates; reduce sediment loads; remove waterborne contaminants such as excess nutrients, 
synthetic organic chemicals (e.g., pesticides, oils, and greases), and metals; provide shade 
for surface water temperature moderation; provide wildlife habitat; and deter harmful 
intrusion into wetlands." The City's wetland regulations are "to achieve a goal of no net 
loss in wetland hct ion,  value, and acreage within each drainage basin, which, where 
possible, includes enhancing and restoring wetlands." 

5. Analysis 

It seems to this Examiner that the analysis for a reasonable use exception to critical area 
regulations does not start with the maximum amount of development that would be 
allowed if the regulations did not exist, and then work down to something that has just 
slightly less impact on the wetland and wetland buffer. Instead, the analysis should start 
with the fact that the regulations totally prohibit the use on this property, and then work 
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up to determine something more than a total prohibition that would constitute a 
reasonable use of the property. 

There are on-site alternatives to the original proposal that are feasible and reasonable. 
The on-site alternative proposed by the Applicant is certainly feasible, and it has some 
advantages over the original proposal. But there is no evidence that the proposed 
alternative is the smallest structure, in terms of gross floor area and impervious surface 
area, that could be built on the property and still constitute a reasonable use of it. After 
reviewing the limited amount of information available to this Examiner in light of the 
takings and substantive due vrocess test gleaned from state case law, the Examiner sees - - 
no clear constitutional impediment to the City's requiring something smaller on this 
property. However, a full assessment and final determination of that issue is properly left 
io the city Council and City Attorney. 

. 

TESTIMONY: 
The following persons testified at the public hearing: 

From the City: Prom the Applicant: 
Tony Leavitt, Project Planner Charles Rosinski, Applicant 

Duma T. Kolouskovii, attorney-at-law 
From the Public: 
Maxine Keesling 

EXHIBITS: 
The following exhibits were offered and entered into the record at the public hearing: 

A. Rosinski Site Plan Statistical Comparison, from Applicant 
B. March 16,2006 memo from Maxine Keesling 

PARTIES OF RECORD: 

Charles Rosinski, PO Box 5000-139, Duvall, WA 98019 
Darrell Mitsunaga, Johns Monroe Mitsunaga PLLC, 1500 1 14" Avenue SE, suite 102, 
Bellevue, WA 98052-28 12 
Duana Kolouskovh, Johns Monroe Mitsunaga PLLC, 1500 114" Avenue SE, Suite 102, 
Bellevue, WA 98052-2812 
Maxine Keesling, 15241 NE 1531d Street, Woodinville, WA 98072 
Gwen Anderson, 9506 Slater Avenue NE, Kirkland, WA 98033 
Allison Showalter, 9252 Slater Avenue NE, Kirkland, WA 98033 
City Attorney 
Department of Planning and Community Development 
Department of Public Works 
Department of Building and Fire Senices 
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Dated this 20th day of March, 2006 

- A 

Sue A. Tanner 
Hearing Examiner 



Rosinski Site Plan Statistical Comparison 

Lot size: 

15,585 square feet based on water line (surveyed 12/03) 
7932 square feet based on 246 contour line 

Im~ervious surface: 

I Lot coverage 1 7932 lot size 1 15,585 lot size 

Floor Area Ratio 

Original Site Plan 

I I I 
Alternate Site Plan 

2666 square feet 

Original Site Plan - did 
not include basement 

1300 square feet 

Alternate Site Plan - 
includes basement 

~ ~ ~ f i ~ ~  Examiner /E xhibit r 

34% 

Total floor area 
3045 square feet 

Alternate Site Plan - did 
not include basement 

App~ld-d4Td Department- DENIED - 1 
FILE # 2 0 N W - O  npn.rtment O0 

nu -AND. -- 

17.1% 

16.39% 

3270 square feet 

8.3% 

7932 lot size 
38% 

2391 square feet 

15,585 lot size 
19.54% 

41.23% 21% 

30.14% 15.34% 



Maxilie Kceslir~g 
1524 1 NE 153rd Slrecl 

Woodi~~nlle, Wfi 98072 
(435) 483-8523 

March 16, 2006 

TO: The City of Kirkland Hearing Examiner 

RE:  Rosinski Reasonable Use, Fi le  #ZON05-00016 r 947 

A t  the February 7th Kirkland City Council t i ng  where Rosinski was discussed, 
no one pointed out t h a t  the zoning i s  12 n i t s  per acre .  Nor was the presence 
of  massive apartments already b u i l t  30' p.' from the lake edge and huge amounts of 
Costco impervious surface j u s t  south of the.lake pointed out.  Nor did anyone 
mention any harmful impacts t o  the lake from the presence of such unusually 
large amounts of impervious surface; so i t  can be assumed there are none. 

Kirkland already i s  notably lacking in  land avai lable  f o r  res ident ia l  growth. 
To, i n  th i s  instance, unnecessarily r e s t r i c t  what l i t t l e  i s  available to  the  
t inies t -possible  dwelling i s  t o  l i m i t  t ha t  t iny dwelling to  a s ingle  o r  a 
couple. Children will  be unreasonably denied growing u p  where they can swim 
and f loa t  and kayak and canoe on a safe  body of  water within an easy commute 
t o  t h e i r  parents '  jobs. 

Don't forget t ha t  several years ago a j o in t  King County/Kirkland task force 
determined t h a t  Forbes Lake i s  basical ly  a stormwater runoff f a c i l i t y  f o r  t he  
M.E. 85th S t r ee t  corr idor  and the Bridle Tra i l s  area.  Children .should not be 
shut out from the lake i n  order t o  benefit  the l a k e ' s  non-existent threatened 
o r  endangered f i sh .  

Then too there is the S t a t e  Attorney General's 1993 advisory memorandum t o  
local ju r i sd ic t ions  t h a t  reads "Regulations requiring t h a t  a l l  of a par t icu la r  
parcel of land be l e f t  subs tan t ia l ly  i n  i t s  natural s t a t e  should be carefu l ly  
reviewed." The deputy a t torney general John Hough,who wrote the  advisory 
memorandum, s ta ted  i n  1995 a t  a f i sh  & wild l i fe  seminar t h a t  "An approved l o t  
i s  a contract ,  unlike undeveloped land with merely a potential  f o r  subdivision." 

These are  a l l  i ssues  to  be considered in  your recommendation t o  the Kirkland 
City Council. 



r Robert D. Johns a r Michael l? M o ~ o e  a r Darrell S. Mitsunaga a r Duana T. KolouSkovi a 

MAR 3 0 2006 
AM 

PLANNING DEPARTMENT 
PM 

City Council Members BY March 29,2006 
C/O Planning and Community Development 
City of Kirkland 
123 F i f i  Avenue 
Kirkland, WA 98033 

Re: Rosinski Reasonable Use Permit 
Kirkland File No. ZON05-00016 
Hearing Date: May 2,2006; 7:30 p.m 

Challenge to Hearing Examiner's Response to Remand 

Dear Honorable Council Members: 

This letter, together with the exhibits contained in the underlying record, constitute Mr. 
Rosinski's challenge to the Hearing Examiner's Response to Remand with respect to Mr. 
Rosinski's reasonable use application. At issue is whether the City should grant a 
reasonable use approval for Lot 5, owned by Mr. Rosinski. Mr. Rosinski files this 
Challenge based on certain factual inaccuracies contained in the Hearing Examiner's 
Response and on the Hearing Examiner's conclusion. 

Background. 

On April 28,2005, Mr. Rosinski submitted his application for a reasonable use approval 
to construct one single-family home. On September 1, 2005, the City of Kirkland 
Hearing Examiner Ron McConnell held an open record hearing on the application. At 
that hearing, the Examiner requested the parties to provide further information regarding 
the issue of whether Mr. Rosinski purchased the property and whether he knew or should 
have known that the property would require a reasonable use approval in order to 
construct a single family home. 

On October 19, 2005, the Hearing Examiner issued a recommendation concurring with 
staff and the City's wetland consultant that Mr. Rosinski's original proposed site plan 
complied with the criteria in Kirkland Municipal Code related to whether the proposed 
site plan is feasible and reasonable. October 19, 2005, Hearing Examiner Findings, 

X (425) 451-2812 . F: (425) 451-2818 

Cypress Bullding 
1500 114th Ave. SE . Sulte 102. Belleme. WA 98004 c;b CO,&.%db\ -0 
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Conclusions, and Recommendation, page 5. However, the Hearing Examiner 
recommended denial of the application based on the unrelated issue of whether or not Mr. 
Rosinski should have known the property would require a reasonable use exception at the 
time he purchased the property. October 19, 2005, Hearing Examiner Findings, 
Conclusions, and Recommendation, page 7. 

On December 28,2006, after a remand from this Council, the Hearing Examiner reversed 
his conclusion on that point and recommended approval. December 28, 2005, Hearing 
Examiner Memorandum. The Hearing Examiner's recommendation of approval was 
consistent with his original recommendation that Mr. Rosinski had met all other criteria 
under Kirkland Municipal Code. 

However, at a closed record hearing on February 7, 2006, the City Council again 
remanded the matter to the Hearing Examiner. This time, the Council directed the 
Examiner to consider whether any there are any other feasible or reasonable alternative 
site plans and what the least-sized structure is necessary to meet the reasonable use 
requirements. February 7. 2006, City Council Minutes. 

As a result of this Council's instmctions, Mr. Rosinski instructed his engineer to evaluate 
the site and prepare an alternate site plan for the City's consideration. The alternate site 
plan still locates the home on the south-west portion of the property as that is the area 
furthest away from the wetland. 

City staff and its wetland consultant reviewed Mr. Rosinksi's alternate site plan and 
determined it is a preferred layout, incorporates innovative design techniques, and 
reduces the loss of buffer functions in a manner that is advantageous to the wetland. 
March 9,2006, StaffMemorandum. 

The Hearing Examiner, Sue Tanner, held a second open record hearing on March 16, 
2006. There was no public testimony offered in opposition to Mr. Rosinski's application; 
to the contrary, one member of the public, Maxine Keeslig, testified in support of Mr. 
Rosinski's application and efforts to balance the environment with his right to construct 
his home. All testimony supported that the alternative site plan (as well as the original 
site plan) was reasonable and the minimum feasible to protect the environment while 
providing a reasonable single-family use of the property. 

Despite all testimony and evidence and the prior Examiner conclusion in the original 
recommendation, all of which support the application based on the original or alternate 
site plan, the Hearing Examiner has not given a clear recommendation of approval. 

JQHNSMONRO-UNAGA I,LLc 
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March 20, 2006, Hearing Examiner Response to Remand  response"). Further, the 
Examiner's Response includes factual inaccuracies that require a response. 

It has now been almost a year since Mr. Rosinski submitted his application, and well over 
a year since Mr. Rosinski submitted his original buffer modification application based on 
the City's advice. Mr. Rosinski respectfully requests this Council to make a final 
decision approving his reasonable use application at its hearing on May 2,2006. 

Substantive Challenge to Hearing Examiner Recommendation. 

Mr. Rosinski challenges the Hearing Examiner's Response as it (a) is based on an 
erroneous application of the law to the facts, and (b) is not based on substantial evidence 
in the record. 

i. The alternative site plan provides a drastic reduction in impervious 
sur$acefrom the already limited original site plan. 

The Hearing Examiner Response reflects an incorrect number (1943 square feet) for the 
Total Lot Coverage related to the altemative site plan. Response, page 3. 

Total lot coverage is defined as the "area of all structures and pavement and any other 
impervious surface." KZC 115.90 (1). Based on this definition, the total lot coverage for 
the altemative site plan is 1300 square feet. 

The pervious concrete areas are not included in this number because those areas are not 
'impervious', which is the operative requirement for an area to be included within 'total 
lot coverage' under KZC 115.90. The purpose of pervious concrete is to provide a 
driving surface that functions in the same manner as a totally pervious surface. Mr. 
Rosinski, by and through the undersigned counsel, provided informational materials 
regarding pervious concrete to staff along with a comment letter dated March 8, 2006. 
Wetland Resources lauded Mr. Rosinski's use of pervious concrete as a "beneficial 
innovative design." March 3, 2006, Watershed Company letter. It would make no sense 
for the City to encourage property owners such as Mr. Rosinski to use pervious concrete, 
a far more expensive and difficult product to use, if the City were to then count such 
surfaces as if they were impervious. 

In addition, the Hearing Examiner minimized Mr. Rosinski's efforts to create a balance 
between protecting the wetland and buffer and his right to a reasonable use of the 
property for a single family home. The Hearing Examiner asserted that a reasonable use 
exception should not "start with the maximum amount of development that would be 

J O H N ~ O N R O ~ U N A G A  P L L C  
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allowed if the regulations did not exist, and then work down to something that has just 
slightly less impact on the wetland and wetland buffer." Response, page 4. 

Mr. Rosinski agrees with the Hearing Examiner's assessment that a reasonable use 
approval should not be based on the 'maximum amount of development' as if the 
regulations did not exist. However, the Examiner apparently failed to understand that Mr. 
Rosinski's original site plan was already for a home that is significantly smaller than 
would be allowed under any normal circumstance. 

Mr. Rosinski's original application, with a total lot coverage of 34% (based on the City's 
very limited total lot size), or 17.1% (based on the actual lot size), ' was already well 
under the City code allowance of up to 50% lot coverage. KZC 15.10.010. Mr. Rosinski 
then again reduced his impervious surface by more than half, with a total impervious 
surface, i.e. lot coverage, of just 16.39%, based even on the City's smaller lot size, or 
8.3% based on the actual lot size. 

The following information regarding impervious surface comparisons was provided to the 
Hearing Examiner, is contained in an exhibit but is provided to this Council for its 
consideration and ease of reference: 

hvervious surface: 

Mr. Rosinski's alternate site plan would cover just 1300 square feet with impervious 
surface of a 15,585 square foot lot. In addition, Mr. Rosinski would significantly enhance 
the wetland and buffer with the required removal of non-native species, planting of native 
plants, and maintenance. 

Original Site Plan 

Alternate Site Plan 

I The lot area that is used thereon is the lot area that we understand the City generally uses, which, for this 
property, starts at contour line 246. The lot area based on that counter line is 7932 square feet However, 
viaually every other jurisdiction in the region bases its lot size off of the actual water line. Therefore, in 
any otherjurisdiction, the actual lot size would be 15,585 square feet. 

Lot coverage 

2666 square feet 

1300 square feet 

7932 lot size 

34% 

16.39% 

15,585 lot size 

17.1% 

8.3% 
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Mr. Rosinski has invested significant time, effort and resources in this application and has 
attempted to create a site plan that would accommodate a reasonable living standard for a 
small family while protecting the wetland and buffer to an unprecedented extent in the 
Forbes Lake area. Mr. Rosinski's 1300 square foot footprint, which includes the two-car 
garage, creates the smallest livable building footprint: smaller, even, than many 
condominiums and certainly dwarfed by the building footprints of most new single- 
family development in the City. 

. . 
zz. The Hearing Examiner erroneously failed to consider other reasonable use 

applications reviewed by local jurisdictions. 

Mr. Rosinski presented a variety of materials for the Hearing Examiner to consider in her 
recommendation. As part of that information, Mr. Rosinski researched reasonable use 
approvals from a variety of other jurisdictions and submitted those approvals to the City 
for its consideration, despite the fact that not all the sample approvals benefited his 
interests. Mr. Rosinski submitted this information because the City Council had indicated 
it was interested in additional information and guidance as to criteria for approving a 
reasonable use application. 

The Hearing Examiner erroneously rejected the reasonable use decisions from other 
jurisdictions. Mr. Rosinski has provided as much information as possible to assist the 
Hearing Examiner and this City in making its decision on this application. Simply, the 
criteria for a reasonable use approval are subjective. Looking to how other jurisdictions 
have applied a reasonable use exception is useful information for the City and this 
Council, despite the Hearing Examiner's rejection of such information. 

iii. Mr. Rosinski's alternate site plan is more than reasonable and the 
minimum feasible alteration to the buffer; the site plan does notpropose to 
alter the wetland. 

The alternate site plan reduces the home's impacts on the buffer by an additional 469 
square feet. Alternate Site Plan. Neither the original nor the altemate site plans have 
ever proposed any impact on the wetland itself. 

Further, Mr. Rosinski proposes to enhance 6,180 square feet of the buffer, the entire 
buffer area. This is an enormous benefit to the buffer and the wetland. Arguably, Mr. 
Rosinski's construction of 1300 square feet of impervious surface many feet &-om the 
wetland and located only partially in the buffer (taking advantage of the only portion of 
the site not within the buffer), while enhancing the entire rest of the buffer would result in 
a net beneft to the wetland. 

J-GA I.LLc 
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Denial of reasonable use in this situation will destroy all economic and productive 
viability of the property in an unreasonable and unduly oppressive manner without any 
public benefit. Based on the evidence and argument in the underlying record, and the 
argument provided herein, Mr. Rosinski respectfully requests this Council to approve the 
reasonable use application. 

Direct Tel: (425) 467-9966 
Email: koIouskova@mmlaw.com 

Enclosure 

MAR 3 0 2006 

cc: Robin Jenkinson, Assistant City Attorney 
Tony Leavitt, Planner 
Client 
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RESOLUTION NO. R-4541

A RESOLUTION OF THE CITY OF KIRKLAND APPROVING THE ISSUANCE OF A 
PROCESS IIB PERMIT AS APPLIED FOR IN DEPARTMENT OF PLANNING AND 
COMMUNITY DEVELOPMENT FILE NO. ZON05-00016 BY CHARLES ROSINSKI 
BEING WITHIN A PLA 17 ZONE, AND SETTING FORTH CONDITIONS TO WHICH 
SUCH PROCESS IIB PERMIT SHALL BE SUBJECT. 

 WHEREAS, the Department of Planning and Community Development 
received an application for a Process IIB permit, filed by Charles Rosinski, the 
owner of the property described in said application and located within PLA 17 
zone; and 

 WHEREAS, pursuant to the City of Kirkland’s Concurrency Management 
System, Kirkland Municipal Code Title 25, this action is exempt from the 
concurrency management process; and 

 WHEREAS, pursuant to the State Environmental Policy Act, RCW 43.21C, 
and the Administrative Guidelines and local ordinance adopted to implement it, 
this action is exempt from the environmental checklist process; and 

 WHEREAS, the application was submitted to the Hearing Examiner who 
held hearing thereon at his regular meeting of September 1st, 2005; and 

 WHEREAS, the Hearing Examiner after his public hearing and 
consideration of the recommendations of the Department of Planning and 
Community Development adopted certain Findings, Conclusions, and 
Recommendations and  denied the Process IIB permit; and 

 WHEREAS, the City Council, at its regular December 13, 2005, meeting,  
considered the recommendation of the Hearing Examiner, as well as a timely 
filed challenge of said recommendation; and 

 WHEREAS, the City Council remanded the matter to the Hearing 
Examiner with directions to reopen the hearing and provide answers to certain 
questions and additional analyses related to those questions; and 

 WHEREAS, after reviewing the questions and the Kirkland Zoning Code 
the Hearing Examiner changed his recommendation to recommend approval of 
the Process IIB permit subject to the specific conditions set forth in his 
recommendation;  and 

 WHEREAS, the City Council, at its regular February 7th, 2006, meeting, 
considered the recommendation of the Hearing Examiner; and 

 WHEREAS, the City Council remanded the matter to the Hearing 
Examiner with directions to reopen the hearing, take in additional evidence, and 
consider specific questions from the City Council; and 

 WHEREAS, the Hearing Examiner after reopening the hearing, taking in 
additional evidence, and considering specific questions, drafted a response 
memo for City Council’s consideration; and WHEREAS, the City Council, in 

Council Meeting:  05/02/2006
Agenda:  Unfinished Business

Item #:  *  10.d.
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regular meeting, considered the response of the Hearing Examiner, following 
remand.

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 
Kirkland as follows: 

 Section 1. The December 28, 2005, findings, conclusion, and 
recommendation of the Hearing Examiner which recommended approval of the 
reasonable use application and the alternative proposal to reduce the impact on 
the wetland buffer considered in the Hearing Examiner’s March 20, 2006, 
Response to Remand (filed in the Department of Planning and Community 
Development File No. ZON05-00016) are both adopted by the Kirkland City 
Council as though fully set forth herein. 

 Section 2. The Process IIB permit shall be issued to the applicant 
subject to the conditions set forth in the recommendations hereinabove adopted 
by the City Council. 

 Section 3. Nothing in this resolution shall be construed as excusing 
the applicant from compliance with any federal, state, or local statutes, 
ordinance, or regulations applicable to this project, other than expressly set forth 
herein.

 Section 4. Failure on the part of the holder of the permit to initially 
meet or maintain strict compliance with the standards and conditions to which 
the Process IIB permit is subject shall be grounds for revocation in accordance 
with Ordinance 3719, as amended, the Kirkland Zoning Ordinance. 

 Section 5. A complete copy of this resolution, including Findings, 
Conclusions and Recommendations adopted by reference, shall be certified by 
the City Clerk who shall then forward the certified copy to the King County 
Department of Assessments. 

 Section 6. A certified copy of this resolution, together with the 
findings, conclusions, and recommendations herein adopted shall be attached to 
and become a part of the Process IIB permit or evidence thereof delivered to the 
permittee.

 Section 7. Certified or conformed copies of this resolution shall be 
delivered to the following: 

 (a) Department of Planning and Community Development of the City 
of Kirkland 

 (b) Fire and Building Departments of the City of Kirkland 
 (c) Public Works Department of the City of Kirkland 
 (d) The City Clerk for the City of Kirkland. 

 PASSED by majority vote in open meeting of the Kirkland City Council on 
the _______ day of _______________, 20___. 

 SIGNED IN AUTHENTICATION thereof on the ________ day of 
________________, 20___. 

                                                 R-4541
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 ___________________ 
 Mayor 
Attest:

_____________________________
City Clerk 

                                                 R-4541
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