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MEMORANDUM

To: Kurt Triplett, City Manager

From: David Snider, P.E., Interim Capital Projects Manager

Ray Steiger, P.E., Interim Public Works Director
Date: November 22, 2010
Subject: CONDEMNATION UPDATE

e NE 68™ St/ 108™ Ave NE Intersection Improvements
e NE 85" Street Corridor Improvements

RECOMMENDATION:

It is recommended that City Council review this update on condemnation activities for two significant
capital projects: the NE 68" Street / 108" Avenue NE intersection improvements and the NE 85" Street
corridor improvements.

BACKGROUND:

A similar condemnation update was on the agenda for the November 1st Council meeting, however the
update was tabled given the length of the agenda and the extended public testimony related to the 2011-
2012 budget. However, in that decisions are imminent, staff felt it was appropriate to provide a further
update for the Council.

NE 68" St/108" Ave NE intersection improvements

Improvements at this intersection will make it easier for King County METRO and Sound Transit buses to
move through the intersection and at the same time increase pedestrian safety. The improvements are in
part funded by Sound Transit in conjunction with the new Downtown Transit Center. Additional
improvements to the intersection for congestion relief are also being done and are funded by the City of
Kirkland. In order to provide enough right-of-way for the improvements to be constructed, certain
portions of adjacent private property must be acquired; most of the right-of-way has already been
acquired.

In order to advance the Project to construction in 2010 as originally anticipated, Council approved the use
of eminent domain (condemnation) at their regularly scheduled meeting on April 6, 2010. Since that time,
Staff has continued to work with one remaining property owner in order to address concerns about the
value of their property needed for the improvements. The adoption of the condemnation ordinance
allowed staff to continue to work through the negotiations while at the same time, be in a position to
begin the legal procedure required to obtain the property in the event that negotiations reached an
impasse. Negotiations for the remaining property (the Sabegh property) have in fact reached an impasse,
and on November 18", legal filings were submitted to the Court.
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The following summarizes various steps in the unsuccessful negotiations with Mr. Sabegh:

e Spring 2010 the owner was offered $65,300 for a portion of the property needed to widen the
west-bound travel lanes and add a right turn lane at the intersection; compensation was
determined by Certified Appraiser and reviewed by second “review” Appraiser;

e Owner responded with a counteroffer of $250,000; no substantiating paperwork submitted,
however pending land use considerations were introduced and sufficiently warranted re-evaluation
by appraiser;

e Second appraisal conducted by the City was received on October 15, 2010 to confirm the value of
right-of-way purchase, and a revised offer of $70,000 was presented to Owner on October 22,
2010;

¢ Owner given until November 2, 2010 to respond and informed that without response, the City
Attorney’s Office would proceed with the filing of the petition on November 18, 2010.

e Petition of eminent domain filed — November 18, 2010.

e On December 17, 2010 a Public Use and Necessity hearing is scheduled, and the Condemnation
Hearing is scheduled for July 2011.

At this time, the City will continue to work closely with the Owner in anticipation of receiving an Immediate
Use and Possession Agreement in order to move the project into construction and will diligently continue
to negotiate a final and agreed upon offer prior to the scheduled Condemnation hearing date.

NE 85" Street corridor improvements

Staff has provided updates to the Council on the progress of this Project in May, June, and November of
this year. Council approved the use of eminent domain at their regular meeting of June 15", and similar
to the efforts on the NE 69" St/108" Ave NE Project, staff has engaged in earnest negotiations with all
property owners affected by this first phase of the Project.

Staff has previously reported to Council on the number of parcels from which property is needed for the
first phase of construction activity -- the conversion of aerial utility lines to an underground system along a
majority of the corridor. At their June 15" meeting, Council was informed of the status of 32 parcels
necessary to have certain property rights secured for the utility conversion phase. At that time, seven
property owners had signed and closed their negotiations with the City. As of the date of this memo, 24
property owners have closed negotiations and eight properties remain (Attachment B). Of those eight,
several are close to finalizing negotiations, and only one property is being prepared for condemnation filing
through the courts.

The one condemnation action will be on the Chen property. The following summarizes many of the steps
in the negotiations to date with Mr. Chen:

e The City’s appraisal set appropriate compensation at $24,422. This first offer was declined by Mr.
Chen who counter-offered $91,746;

e Mr. Chen appeared before Council at the June meeting after receiving notification of the intended
City Council action to consider an ordinance approving condemnation; he was able to voice his
concerns before the City Council;

¢ In an effort to avoid the condemnation process, the City’s right-of-way agent increased the
valuation of the offer to $29,300 which included an administrative settlement in an amount
approximately 20% greater than the fair market value;

e Mr. Chen did not accept the City’s counter and countered again, reducing his offer to $60,070;
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The City’s agent then took exhaustive efforts in a letter dated August 2 to inform Mr. Chen of the
required methodologies of certified appraisals, and why the approach the property owner was
taking was not common in assessing land value;

Mr. Chen rejected the common approaches to evaluating land value and lowered his new counter
offer to $49,815; he made assertions regarding the assessment of value for easements performed
in another local agency in the area;

The City’s agent responded, requesting information to substantiate his assertions regarding the
valuation of easements, a recorded sale agreement regarding such, and the name of the local
agency involved, knowing that if the City could justify by precedent Mr. Chen’s approach in
valuation with another public agency, it may be possible to increase the City’s offer to Mr. Chen
and have the project files withstand a possible public audit;

Mr. Chen in a letter dated Aug. 26 declined to provide specifics backing up his position,
acknowledged an impasse, and welcomed action in the courts;

The difference between the city’s offer and Mr. Chen'’s last counter remains at $20,515,
approximately an 84% increase over the appraiser’'s determination of value.

Regretfully and after significant exchanges with the Owner, staff and the City’s right-of-way agent are not

able to
values.

reach an acceptable offer amount, and the parties remain significantly apart on compensation
In summary, the City’s current offer is $29,300 and Mr. Chen remains at a value of $49,815. A

final offer of settlement is likely in the first week of December after which time City staff will file a petition
in court to proceed with the condemnation process. From that point, the first half of December, a date
will be set for the Public Use & Necessity hearing as soon as possible (likely within three weeks after the
petition), and continue to work directly with Mr. Chen to find agreement where possible.

Staff continues to work on the remaining unsigned properties for the first phase of construction, each of
which is moving forward with greater potential for agreement.

Consstruction update

As reported to Council in November, due to the prolonged right-of-way acquisition process for the main NE
85th Street corridor, staff has separated the 114th Ave NE/NE 85th Street intersection improvements from
the other corridor improvements and is moving this project ahead. Design efforts are expected to be
complete in December with a bid opening in January, 2011; construction will begin in early 2011. The
remaining NE 85th Street Improvements schedule is contingent upon the successful conclusion of right-of-
way negotiations, however the following key timelines are anticipated for the various 85th Street

Improvements:

Project Component Design Complete Construction Start
Underground Conversion* End of 2010 2nd Quarter 2011
Roadway Improvements Summer 2011 1st Quarter 2011
Pavement Overlay Fall 2011 3rd Quarter 2012

* The underground conversion project cannot begin until right-of-way/easements are secured for the 32 Phase | properties.

Attachments (2)
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