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MEMORANDUM 
 
To: David Ramsay, City Manager  
 
From: Oskar Rey, Assistant City Attorney 
 
Date: November 6, 2009 
 
Subject: Report to City Council on Waterfront Street End Permits 
 
 
On August 3, 2009, Randy Altig wrote to the City Council expressing concern about the 
Waterfront Street End Permits issued by the City for Fourth Street West and Fifth Street West.  
Staff prepared a draft response letter for the September 1, 2009 Council Meeting (a copy of the 
staff memo, which includes the Altig letter and draft response, is attached as Exhibit A).  At the 
September 1, 2009 Council Meeting the City Council directed that the response to Mr. Altig not 
be sent and asked staff to prepare a report that provides the City Council with more information 
about the waterfront street end permit system.  This memo will detail the process by which the 
waterfront street end permit system was adopted, the reasoning behind it and the parking 
dispute that subsequently arose.  An aerial photograph depicting the location of Fourth Street 
West and Fifth Street West is attached to this memo as Exhibit B.   
 

I.  Background Leading Up to Adoption of Waterfront Street End Permit System. 
 
In 2000 the City Council directed staff to identify unopened waterfront street ends and explore 
the feasibility of opening them to public use.  Staff identified three unopened waterfront street 
ends: Second Street West, Fourth Street West and Fifth Street West, all of which are in the 
West of Market neighborhood.  Second Street West was identified as a good candidate for 
opening for public use, in part because it is readily accessible to the public.  Staff negotiated 
with the abutting property owners regarding the removal of encroachments.  The Second 
Avenue West street end was improved and opened to the public in 2003. 
 
In 2001, the City adopted Resolution R-4321 (attached to this Memo as Exhibit C), which 
implemented policies regarding public access to waterfront street ends.  Those policies were 
based on policies adopted by the City of Seattle, which was also in the process of determining 
which of its waterfront street ends should be opened to public use.   Resolution R-4321 
contains evaluation criteria to be used to determine whether public access improvements are 
appropriate for a particular waterfront street end.  The evaluation criteria include: (1) function 
of the area and compatibility of public use and public access improvement with the predominant 
waterfront activities and land use patterns in the adjacent areas; (2) compatibility of waterfront 
street end public use and access with existing and anticipated circulation patterns and 
pedestrian and vehicular movement; (3) compatibility of waterfront street end public access 
with adjacent open space and/or pedestrian activity patterns; (4) compatibility of waterfront 
street end public access with existing topography, physical improvements, surrounding uses, 
and natural features to provide safe public use; and (5) compatibility with other City adopted 
policies and plans. 
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The City Council also directed staff and the Park Board to determine whether Fourth Street 
West and Fifth Street West should be opened to public use based on the evaluation criteria in 
Resolution R-4321.  The Park Board considered the issue 2003 and recommended, based on the 
criteria set forth in Resolution R-4321, that the Fourth Street West and Fifth Street West not be 
opened to public use.  That recommendation was transmitted to the City Council in a staff 
memo dated June 3, 2003, a copy of which is attached to this memo as Exhibit D.   
 
At its October 3, 2003 meeting, the City Council accepted the Park Board recommendation that 
Fourth Street West and Fifth Street West not be opened for public use.  The City Council 
directed staff to work towards establishment a permit system.  Staff reported back to the City 
Council several times in 2004.  The City Council ultimately directed staff to prepare an 
Ordinance establishing a permit requirement for private use of the street ends.   
 

II.  Impediments to Opening the Street Ends to Public Use 
 
There are three theoretically possible ways to access the Fourth Street West and Fifth Street 
West street ends.  All of them present significant logistical or legal problems. 
 
A.  Access from “Fifth Avenue West” 
 
Fifth Avenue West (not to be confused with Fifth Street West) is a small access road that 
provides access to waterfront homes in the area.  It extends from Waverly Way and crosses 
four properties before crossing the Fourth Street West waterfront street end.  From there, Fifth 
Avenue West crosses eight more properties before crossing the Fifth Street West waterfront 
street end.  From there, Fifth Avenue West continues north and terminates just south of 
Waverly Beach Park.  See Exhibit B (aerial photo depicting the area). 
 
Fifth Avenue West is not City right of way and it has not been dedicated to the City.  In fact, it 
is not really a “street” even though it is referred to as “Fifth Avenue West.”  Rather, it is a road 
easement that passes over the properties along Lake Washington.  Since Fifth Avenue West is 
not City right of way, the City is not responsible for maintaining it.  This means that the City 
also has less control over how Fifth Avenue West is operated or maintained.  
 
The legal descriptions for some of the properties along Fifth Avenue West state that the Fifth 
Avenue West road easement is dedicated to the general public.  However, other legal 
descriptions refer to the road easement without mentioning the general public.  Still other legal 
descriptions do not mention the road easement at all.   
 
For quite some time, there have been signs marking Fifth Avenue West as a “private road” 
where it branches off from Waverly Way.  To the extent the public has the right to use Fifth 
Avenue West, those signs are inaccurate.  However, for the reasons that follow, there are 
obstacles to establishing the right of the public and the City to use Fifth Avenue West. 
 
Burke and Farrar prepared a plat of this area in 1927, but the plat was never recorded.  Most of 
the legal descriptions for the properties listed above make reference to this unrecorded plat and 
the existing parcels roughly correspond to the lots depicted on the unrecorded plat.  The 
unrecorded plat makes no reference to a Fifth Avenue West road easement and it appears that, 
based on the plat, access to the parcels would have been from what is now referred to as 
Waverly Way.1   
 

                                                 
1 Apparently those who prepared the plat did not take into account the steep slope between Waverly Way and Lake 
Washington. 
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The fact that some of the legal descriptions for these properties do not mention the road 
easement does not necessarily mean that there is no easement.  In fact, some old assessor’s 
maps show a 20 foot easement crossing all of the properties.  Unfortunately, the assessor’s 
maps that I reviewed do not indicate whether the easement is public or private in character.   
 
The Fifth Avenue West road easement likely appears as an exception on title reports for each of 
the properties listed above.  The City, if it wanted to expend the funds and research the matter 
further, could obtain special title reports for each property over which the Fifth Avenue West 
road easement passes to determine whether the road easement operates in favor of the public.    
Such an undertaking would be costly and would not necessarily resolve the access issue on a 
definitive basis. 
 
It may be difficult, or even impossible, to get actual copies of the old easements.  In the course 
of researching this in 2004, I came across several recording numbers for what appear to be the 
road easements that comprise Fifth Avenue West.  These recording numbers date back to the 
1930s and the 1940s.  The fact that there are multiple recording numbers spanning a number 
of years suggests that the Fifth Avenue West road easement was created on a piecemeal basis, 
and not all at once.  These abstracts should provide the essential information about the 
easements, but are not as complete or reliable as the documents themselves. 
 
It also appears that the paved portion of Fifth Avenue West is, in some cases, not in alignment 
with the legal description for the Fifth Avenue West road easement.  Apparently, in some places 
the paved portion of the road strays outside the easement entirely.  This is a significant issue 
because it complicates the question of whether a property owner is required to provide access 
to the public over the paved portion of Fifth Avenue West.  
 
B.  Access From Waverly Way or the Water 
 
Fourth Avenue West and Fifth Avenue West extend from Waverly Way to Lake Washington.  
There are no legal impediments to the City opening the street ends from Waverly Way to Lake 
Washington.  However, the steepness of the slope between Waverly Way and Lake Washington 
would make access by this route difficult and expensive. 
 
Similarly, public access from the water is theoretically possible, but presents numerous practical 
difficulties.  Given the number of existing alternatives nearby for boaters and kayakers, the City 
has not given serious consideration to opening the street ends solely for access from the water. 

 
III.  Characteristics of the Permits 

 
On September 7, 2004, the City Council adopted Ordinance No. 3958, which established a 
permit system for the use of Fourth Street West and Fifth Street West (copy attached as Exhibit 
E).  The Ordinance provided for a yearly permit fee of $625.00 to cover the City’s administrative 
costs of managing the permit system.  The City decided on that amount instead of a higher fee 
because, from a legal standpoint, an abutting property owner has the right to use unopened 
right of way until such time as the City decides to open the right of way to public use.  See, 
e.g., Nystrand v. O’Malley, 60 Wn.2d 792, 795, 375 P.2d 863 (1962) (landscaping and a 
bulkhead in an unopened right of way was not inconsistent with the city’s rights because the 
city had made no attempt to open the right of way).  For the City, the benefits of the permit 
system were that it memorialized that the area was right of way and established a procedure by 
which the City would open the right of way to public use in the future if the City decided to do 
so.   
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The legal and practical difficulties of providing access to the street ends was a major factor in 
the Council’s decision to adopt the permit system.  After the passage of Ordinance No. 3958, 
staff began working with the abutting property owners on permits.  By June 2005, the City had 
entered into permits with all four abutting property owners.  A copy of one of the permits is 
attached hereto as Exhibit F.   
 
The permits define “permanent improvements” and “removable improvements” that are in the 
right of way.  Permanent improvements are improvements that the property owner would not 
be required to remove in the event the City opens the street ends to public use.  They are 
specifically listed in the permit.  Permanent improvements include trees, bulkheads, retaining 
walls and other large items, the removal of which would not be desirable or beneficial with 
respect to opening the right of way.  See Exhibit F, Permit, Section 2 and Attachment B.    
 
Removable improvements are defined as any improvement that is not a permanent 
improvement.  From a practical standpoint, removable improvements will include items such as 
sheds, fences and certain types of landscaping.  In general, removable improvements will be 
improvements that are not necessary for or conducive to public access to the water.  See 
Exhibit F, Permit, Section 2.  
 
In the event the City elects to open the right of way to provide public access to the water, it will 
prepare and adopt a “development and use plan” for the right of way.  Within 180 days from 
adoption of the plan, the property owner shall remove all of the removable improvements in the 
right of way except for any removable improvements that the property owner and the City 
agree shall stay.  See Exhibit F, Permit, Section 7.  In the event the property owner fails to 
remove the removable improvements or fails to comply with other reasonable removal 
requirements in the City adopted plan, the City may perform the necessary work and seek 
reimbursement from the property owner.  See Exhibit F, Permit, Section 8. 
 
The permits renew automatically every calendar year unless the permits are terminated by the 
City.  The City may terminate the permits by providing 180 days written notice to the property 
owner.  See Exhibit F, Permit, Section 4. The yearly permit fee is $625.00.  See Exhibit F, 
Permit, Section 5.  It should be noted that in setting the amount of the yearly permit fee, the 
City sought to recoup the costs associated with administering the permit system.  The City did 
not seek to charge more because a property owner already has the right to use unopened 
rights of way abutting his or her property. 

 
IV.  Events After Issuance of the Permits 

 
In 2006, the property owners abutting the Fourth Street West and the Fifth Street West street 
ends placed “no parking” signs in the area where street ends intersect with Fifth Avenue West. 
A few individuals objected, stating that they have historically used the area for parking. The 
complaints focused on the fact that the City issued waterfront street end permits to the 
property owners who placed the “no parking” signs.   
 
The individuals who objected believe (erroneously, in my view) that the City’s issuance of street 
end use permits enabled the abutting property owners to erect the “no parking” signs.  From a 
legal standpoint, an abutting property owner already has the right to use unopened rights of 
way until such time as the City opens the right of way for public use.  The City established the 
permit system to memorialize the existence of the right of way and to establish the procedures 
that would be followed in the event the City decided to open the right of way at some point in 
the future.  However, the issuance of the permits did not fundamentally alter or expand the 
rights of the abutting property owners to use the unopened right of way. 
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City staff has treated the dispute over parking as a private civil dispute.  From a legal 
standpoint, the City cannot assert control over the right of way until such time as it decides to 
open it.  From a practical standpoint, the City cannot dictate to the parties how parking in the 
area should be handled.  As a result, the City focused its efforts on encouraging the parties to 
mediate their dispute.       
 
When the City became aware of the parking dispute in late 2006, it worked towards getting the 
parties to mediate this dispute through the Bellevue Mediation Program (BMP).  It soon became 
apparent that the parking dispute centered on the Fifth Avenue West street end.  In the course 
of working through these issues, I communicated with both the abutting owners who erected 
the signs and the individuals who objected to the signs. 
 
The abutting owners stated that they did not have a problem with letting their neighbors use 
the area for parking so long as they requested permission ahead of time.  They use the area for 
parking themselves and consider it to be part of their property since it is unopened right of way.  
As such, they have concerns about other people parking their without permission or using the 
area for long term vehicle storage.   
 
The individuals who object to the “no parking” signs state that they have parked there in the 
past and believe they have the right to park there without having to request permission.  They 
believe that the “no parking” signs changed the status quo and that issuance of the street end 
permits precipitated that. 
 
A mediation was held in early 2008 through the Bellevue Mediation Program.  Both abutting 
property owners along Fifth Street West attended.  Two property owners along Fifth Avenue 
West who had concerns about the “no parking” signs attended as well.2  I was also in 
attendance on behalf of the City.  While the mediation proceedings are confidential, it seemed 
to go well.  Since that time, the City has not received any complaints about the parking 
situation except for Mr. Altig’s August 3, 2009 letter and his statement at Items from the 
Audience at the September 1, 2009 Council Meeting.   
 

V.  Conclusion and Staff Recommendation 
 
Staff recommends that the City continue with its administration of the waterfront street end 
permit system.  The right of the abutting property owners to regulate parking in the area stems 
from their status as abutting property owners, and is not the result of the permit system.  Since 
the parking area is unopened right of way, the City is not in a position to regulate who parks 
there.   
 
As a result, revocation of the permits would not have an impact on the parking dispute.  So 
long as the street ends remain unopened, the City cannot regulate parking in the area.  In 
addition, staff recommends against revocation of the permits because the permits provide for 
an orderly process by which the street ends can be opened for public use should the City decide 
to do so in the future.  It should also be noted that if the City does open the street ends to 
public use in the future, the parking in the area by anyone would likely be eliminated. 
 
Staff also recommends that it be authorized to send the draft response letter it prepared for the 
September 1, 2009 Council Meeting to Mr. Altig (See Exhibit A). 
 

                                                 
2 Mr. Altig does not reside on Fifth Avenue West and did not attend the mediation.  However, his mother, who does 
reside on Fifth Avenue West, was in attendance. 
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November 18, 2009      D R A F T 
 
 
 
Randy Altig 
1852 First Street 
Kirkland, WA  98033 
 
Re: Waterfront Street Ends—Fourth Street West and Fifth Street West 
 
Dear Mr. Altig: 
 
Thank you for your letter to the Kirkland City Council dated August 3, 2009, in which you 
express concern about the use of the above-referenced waterfront street ends.  Several 
years ago, the City reviewed its unopened waterfront street ends to determine which ones 
were suitable for opening to public use.  The issuance of Right of Way Use Permits for 
Fourth Street West and Fifth Street West was the result of extensive consideration and 
deliberation by the City.  A summary of process will be helpful in explaining the reasons for 
issuance of the permits by the City.   
 
In 2003, the City Council asked the Kirkland Park Board to evaluate the possibility of 
developing unopened waterfront street ends for public access.  At that time, Second Street 
West, Fourth Street West and Fifth Street West were the three remaining unopened 
waterfront street ends in Kirkland.   
 
At a May 21, 2003, public meeting, the Park Board considered the feasibility of opening the 
rights of way to public use.  After considering the recommendations of City staff and public 
comments, the Park Board recommended to the City Council that the Second Street West 
be opened to public use, and that recommendation has since been implemented.   
 
With respect to Fourth Street West and Fifth Street West, it was recommended that the 
street ends should not be opened for public use.  Access problems present the biggest 
impediment to public use.  Fifth Avenue West, which runs roughly parallel to Lake 
Washington, is the only improved access route to the street ends.  However, Fifth Avenue 
West is a private road and is not City right of way.  The City does not control or maintain 
Fifth Avenue West—the residents do.  At least some of the residents have taken the 
position that the general public is not authorized to use Fifth Avenue West.   
 
The other two possible access points were found to be unsuitable.  Both street ends run 
from Waverly Way down a steep slope to the waterfront. Providing access to the Lake by 
this method would be very expensive because of the steepness of the bluff.  Access from 
the water by boaters (such as kayaks and canoes) is theoretically possible but potentially 
dangerous and would not result in enough use to warrant opening the street end.   
 
Thus, the Park Board advised against public use but recommended that the adjoining 
property owners apply for permits in recognition of the fact that portions of their 



 
Randy Altig 
November 18, 2009 
page 2 

landscaping and improvements are located in the unopened right of way.  The City Council 
considered the Park Board recommendations at several public meetings, and ultimately 
decided to adopt the current permit system.  The permits memorialize the fact that the 
street ends are City right of way and that the right of way is currently being used by the 
adjoining property owners.  It also sets forth procedures by which the City may open the 
street ends to public use should it decide to do so in the future.   
 
It is important to note that Fourth Street West and Fifth Street West are “unopened” rights 
of way.  “Unopened” means that the right of way is reserved for public use, but has not 
been put to use as a street.  From a legal standpoint, unopened rights of way may be used 
by the adjoining property owners until such time as the City opens the right of way to 
public use.  In the City’s view, the permits entered into confirm what was already the case: 
the adjoining property owners have the right to use the unopened street ends until such 
time as the City decides to open them.  The City has decided not to open the street ends as 
a result of feasibility and cost concerns. 
 
The City realizes that you are concerned about the loss of parking on Fifth Avenue West.  
The fact that Fifth Avenue West is privately owned is the reason why the City does not 
regulate parking on Fifth Avenue West.  Since Fifth Avenue West is not City right of way 
and since Fifth Street West is unopened right of way, the City is not in a position to 
intervene with respect to any disputes over parking.  As a result, the City has, in the past, 
suggested mediation between the affected property owners to resolve the dispute.  The 
City continues to encourage mediation as a possible solution to the parking dispute and will 
provide whatever support or assistance it can in getting a mediation session set up if the 
affected property owners are interested in pursuing this option.   
 
The City Council appreciates your concern, and if you would like additional information 
regarding the mediation program please contact Oskar Rey at (425)587-3030. 
 
Sincerely, 
Kirkland City Council 
 
 
 
By: James L. Lauinger, Mayor 
 
cc: Daryl Grigsby, Public Works Director 
 Oskar Rey, Assistant City Attorney 
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