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MEMORANDUM

To: Kurt Triplett, City Manager

From: Robin Jenkinson, City Attorney

Date: July 8, 2011

Subject: Medical Marijuana Collective Garden Moratorium

RECOMMENDATION:

Council approves the attached ordinance adopting a six-month moratorium within the City of
Kirkland on the establishment, location, operation, licensing, maintenance or continuation of
medical marijuana collective gardens and setting August 2, 2011, as the date for a public
hearing on the moratorium.

BACKGROUND DISCUSSION:

During the 2011 legislative session, the Legislature passed Engrossed Second Substitute Senate
bill (E2SSB) 5073. While still illegal under federal law, the bill would have legalized medical
marijuana dispensaries and collective gardens. However, due to communications from the U.S.
Attorney’s office that state workers may be subject to criminal charges, the Governor vetoed
numerous portions of the bill, including sections that would have permitted dispensaries.

Other sections of the bill were signed into law by the Governor and will go into
effect July 22, 2011.

The Governor’s partial veto of the bill left intact the allowance for medical marijuana collective
gardens, but eliminated many sections of the bill regarding the manner in which the collective
gardens are to be regulated. This has resulted in a confusing legal landscape which cities must
now negotiate.

The possession or distribution of marijuana has been and continues to be a violation of state
law pursuant to Chapter 69.50 RCW (Washington's Uniform Controlled Substances Act), and
federal law, through the Controlled Substances Act (“CSA™).

In 1998 the voters of Washington State approved Initiative 692, now codified as Chapter
69.51A RCW, which created a limited defense to marijuana charges under state, not federal,
law if the person charged could demonstrate that he or she was a qualifying patient or
designated provider as those terms are defined in Ch. 69.51A RCW.

The Governor signed the E2SSB 5073, but vetoed several portions expressing her reservations
about provisions that involved state employees in activities that could be interpreted as in
violation of federal laws. The City Manager convened a working group of the City Attorney’s
office, Planning, and Police to evaluate the issues relating to E2SSB 5073. City of Kirkland
analysis had identified that there may be similar liability issues for City staff under the state
legislation.
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Under E2SSB 5073 there is no limit to the number of medical marijuana collective gardens that
may be located at any site, nor restrictions as to where collective gardens may be located in
relation to other uses. Fortunately, under Section 1102 of E2SSB 5073, the City has authority
to adopt and enforce zoning, business licensing, health and safety requirements and business
taxes on the production, processing, and dispensing of medical marijuana.

The City needs to time to analyze the complicated issues presented by E2SSB 5073, such as the
proper zoning and location of medical marijuana collective gardens; design standards to ensure
the health, safety and welfare of those participating in collective gardens or living and working
near collective gardens; and evaluate other issues such as licensing, and the legal impact of this
legislation, since these activities continue to violate federal law.

If the City takes no action, medical marijuana collective gardens will be allowed without
regulation on July 22, 2011.

Therefore, a moratorium is necessary to permit staff to establish regulations related to medical
marijuana collective gardens that protect the public health, safety, and welfare. If the
moratorium ordinance is passed, a public hearing will occur on August 2, 2011, for the Council
to consider public comment.

Copies of the letter received by the Governor from U.S. Attorneys Michael C. Ormsby and Jenny
A. Durkan prior to vetoing portions of E2SSB and the Governor’s Veto Message are attached.

Attachments



Attachment A

U.S. Department of Justice

United States Attorney

Eastern District of Washington

Suite 340 Thomas S, Foleyv U, 8. :Courthouse (509} 353-2767
P. 0. Box 1494 Fax (509) 353-2766

Honorable Christine Gregoire
Washington State Governor

P.0O. Box 40002

Olympia, Washington 98504-0002

April 14,2011

Re:  Medical Marijuana Legislative Proposals
Dear Honorable Governor Gregoire:

We write in response to your letter dated April 13, 2011, seeking guidance from the
Attorney General and our two offices concerning the practical effect of the legislation currently
being considered by the Washington State Legislature concerning medical marijuana. We
understand that the proposals being considered by the Legislature would establish a licensing
scheme for marijuana growers and dispensaries, and for processors of marijuana-infused foods
among other provisions. We have consulted with the Attorney General and the Deputy Attorney
General about the proposed legislation. This letter is written to ensuze there is no confusion
regarding the Department of Justice's view of such a licensing scheme.

As the Department has stated on many occasions, Congress has determined that
marijyana is a controlled substance. Congress placed marijuana in Schedule I of the Controlled
Substances Act (CSA) and, as such, growing, distributing, and possessmg marijuana in any
capagcity, other than as part of a federally authorized research program, is a violation of federal
law regardless of state laws permitting such activities.

The prosecution of individuals and organizations involved in the trade of any illegal drugs
and the disruption of drug trafficking organizations is a core priority of the Department. This
core priority includes prosecution of business enterprises that unlawfully market and sell
marijuana. Accordingly, while the Department does not focus its limited resources on senously
ill individuals who use marijuana as part of a medically recommended treatment regimen in
compliance with state law as stated in the October 2009 Ogden Memorandum, we maintain the
authority to enforce the CSA: vigorously against individuals and orgamzatxons that participate in
unlawful manufacturing and distribution activity involving marijuana, even if such activities are
- permitted under state law. The Department's investigative and prosecutorial resources will
continue-to be directed toward these objectives:
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Consistent with federal law, the Department maintains the authority to pursue criminal or
civil actions for any CSA violations whenever the Department determines that such legal action
is warranted. This includes, but is not limited to, actions to enforce the criminal provisions of the
CSA such as:

- 21 U.S.C. § 841 (making it illegal to manufacture, distribute, or
possess with intent to distribute any controlled substance including
marijuana);

- 21 U.S.C. § 856 (making it unlawful to knowingly open, lease,
reni, maintain, or use property for the manufacturing, storing, or
distribution of controlled substances);

- 21 U.8.C. § 860 (making it unlawful to distribute or manufacture
controlled substances within 1,000 feet of schools, colleges,
playgrounds, and public housing facilities, and within 100 feet of
any youth centers, public swimming pools, and video arcade
facilities);

=21 U.8.C. § 843 (making it unlawful to use any communication
facility to commit felony violations of the CSA); and

-21 U.8.C. § 846 (making it illegal to conspire to commit any of
the crimes set forth in the CSA).

In addition, Federal money laundering and related statutes which prohibit a variety of different
typcs of ﬁnancxal actmty mvolvmg the movemcnt of drug procecds may hkewxse be u’uhzed
traccable to suoh proceeds ,and property used to facﬂltate dr_ug v101at10ns

The Washington legislative proposals will create a licensing scheme that permits
large-scale marijuana cultivation and distribution. This would authorize conduct contrary to
federal law and thus, would undermine the federal government's efforts to regulate the
possession, manufacturing, and trafficking of controlled substances. Aecordmgly, the
Department could consider civil and criminal legal remedies regarding those who set up
. marijuana growing facilities and dispensaries as they will be doing so in violation of federal law.
Others who knowmgly facilitate the actions of the licensees, including property owners,
landlords, and financiers should also know that their conduct violates federal law. In addition,
state employees who conducted activities mandated by the Washington legislative proposals
would not be immune from liability under the CSA. Potential actions the Department could
consider include injunctive actions to prevent cultivation and distribution of marijuana and other
associated violations of the CSA; civil fines; criminal prosecution; and the forfeiture of any




" Honorable Christine Gregoire
April 14, 2011
Page 3

. property used to facilitate a violation of the CSA. Asthe Attorney General has repeatedly stated,
the Department of Justice remains firmly committed to enforcing the CSA in all states,

We hope this letter assists the State of Washington and potential licensees in making
informed decisions regarding the cultivation, manufacture, and distribution of manjuana.

Very truly yours,
DA
ny 4. Michae! C. Ormsby
United States Attorney United States Attorney

Western District of Washington Eastern District of Washington




Attachment B

CHRISTINE O. GREGOIRE
Governor

STATE OF WASHINGTON

OFFICE OF THE GOVERNOR
P.O. Box 40002 - Olympia, Washington 98504- 0002 - (360} 90._2- 4111 - www.governorwa.gov

April 29, 2011

To the Honorable President and Members,
The Senate of the State of Washington

Ladies and Gentlemen:

I am returning herewith, without my approval as to Sections 101, 201, 407, 410, 41 1,412,601,
602, 603, 604, 605, 606, 607, 608, 609, 610, 611, 701, 702, 703, 704, 705, 801, 802, 803, 804,
805, 806, 807, 901, 902, 1104, 1201, 1202, 1203 and 1206, Engrossed Second Substitute Senate
Bill 5073 entitled:

“AN ACT Relating to medical use of cannabis.”

In 1998, Washington voters made the compassionate choice to remove the fear of state criminal
prosecution for patients who use medical marijuana for debilitating or terminal conditions. The
voters also provided patients’ physicians and caregivers with defenses to state law prosecutions.

I fully support the purpose of Initiative 692, and in 2007, I signed legislation that expanded the
ability of a patient to receive assistance from a designated provider in the medical use of
marijuana, and added conditions and diseases for which medical marijuana could be used.

Today, I have signed sections of Engrossed Second Substitute Senate Bill 5073 that retain the
provisions of Initiative 692 and provide additional state law protections. Qualifying patients or
their designated providers may grow cannabis for the patient’s use or participate in a collective
garden without fear of state law criminal prosecutions. Qualifying patients or their designated
providers are also protected from certain state civil law consequences.

Our state legislature may remove state criminal and civil penalties for activities that assist
persons suffering from debilitating or terminal conditions. While such activities may violate the
federal Controlled Substances Act, states are not required to enforce federal law or prosecute
people for engaging in activities prohibited by federal law. However, absent congressional
action, state laws will not protect an individual from legal action by the federal government,

Qualifying patients and designated providers can evaluate the risk of federal prosecution and
make choices for themselves on whether to use or assist another in using medical marijuana.
The United States Department of Justice has made the wise decision not to use federal resources
to prosecute seriously ill patients who use medical marijuana. :
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However, the sections in Part VI, Part VII, and Part VIII of Engrossed Second Substitute Senate
Bill 5073 would direct employees of the state departments of Health and Agriculture to authorize
and license commetrcial businesses that produce, process or dispense cannabis. These sections
would open public employees to federal prosecution, and the United States Attorneys have made
it clear that state law would not provide these individuals safe harbor from federal prosecution.
No state employee should be required to violate federal criminal law in order to fulfill duties
under state law. For these reasons, I have vetoed Sections 601, 602, 603, 604, 605, 606, 607,
608, 609, 610, 611, 701, 702, 703, 704, 705, 801, 802, 803, 804, 805, 806 and 807 of Engrossed
Second Substitute Senate Bill 5073.

In addition, there are a number of sections of Engrossed Second Substitute Senate Bill 5073 that
are associated with or dependent upon these licensing sections. Section 201 sets forth definitions
of terms. Section 412 adds protections for licensed producers, processors and dispensers.
Section 901 requires the Department of Health to develop a secure registration system for
licensed producers, processors and dispensers. Section 1104 would require a review of the
necessity of the cannabis production and dispensing system if the federal government were to
authorize the use of cannabis for medical purposes. Section 1201 applies to dispensaries in
current operation in the interim before licensure, and Section 1202 exempts documents filed
under Section 1201 from disclosure. Section 1203 requires the department of health to report
certain information related to implementation of the vetoed sections. Because I have vetoed the
licensing provisions, I have also vetoed Sections 201, 412, 901, 1104, 1201, 1202 and 1203 of
Engrossed Second Substitute Senate Bill 5073.

Section 410 would require owners of housing to allow the use of medical cannabis on their
property, putting them in potential conflict with federal law. For this reason, I have vetoed
Section 410 of Engrossed Second Substitute Senate Bill 5073.

Section 407 would permit a nonresident to engage in the medical use of cannabis using
documentation or authorization issued under other state or territorial laws, This section would
not require these other state or territorial laws to meet the same standards for health care
professional authorization as required by Washington law. For this reason, I have vetoed Section
407 of Engrossed Second Substitute Senate Bill 5073.

Section 411 would provide that a court may permit the medical use of cannabis by an offender,
and exclude it as a ground for finding that the offender has violated the conditions or
requirements of the sentence, deferred prosecution, stipulated order of continuvance, deferred
disposition or dispositional order. The correction agency or department responsible for the
person’s supervision is in the best position to evaluate an individual’s circumstances and medical
use of cannabis. For this reason, I have vetoed Section 411 of Engrossed Second Substitute
Senate Bill 5073.

I am approving Section 1002, which authorizes studies and medical guidelines on the appropriate
administration and use of cannabis. Section 1206 would make Section 1002 effective J anuary 1,
2013. Ihave vetoed Section 1206 to provide the discretion to begin efforts at an earlier date.
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ORDINANCE NO. 4316

AN INTERIM ORDINANCE OF THE CITY OF KIRKLAND ADOPTING A
MORATORIUM ON THE ESTABLISHMENT OF MEDICAL MARIJUANA
COLLECTIVE  GARDENS, DEFINING  “MEDICAL  MARIJUANA
COLLECTIVE GARDENS”; PROVIDING FOR A PUBLIC HEARING;
ESTABLISHING AN EFFECTIVE DATE, AND PROVIDING THAT THE
MORATORIUM, UNLESS EXTENDED, WILL SUNSET WITHIN SIX (6)
MONTHS OF THE DATE OF ADOPTION.

WHEREAS, the possession or distribution of marijuana has
been and continues to be a violation of state law pursuant to Chapter
69.50 RCW (Washington’s Uniform Controlled Substances Act), and
federal law, through the Controlled Substances Act (“CSA”); and

WHEREAS, in 1998 the voters of Washington State approved
Initiative 692, now codified as Chapter 69.51A RCW, which created a
limited defense to marijuana charges under state, not federal, law if
the person charged could demonstrate that he or she was a qualifying
patient or designated provider as those terms are defined in Ch.
69.51A RCW; and

WHEREAS, in 2011, the state legislature passed Engrossed
Second Substitute Senate Bill (E2SSB) 5073 making significant
amendments to the medical marijuana law in Washington; and

WHEREAS, the Governor signed the E2SSB 5073, but vetoed
several portions expressing her reservations about provisions that
involved state employees in activities that could be interpreted as in
violation of federal laws; and

WHEREAS, E2SSB 5073 will be effective on July 22, 2011; and

WHEREAS, E2SSB 5073 authorizes “collective gardens” where
up to ten qualifying patients may join together to produce, grow and
deliver up to 45 marijuana or cannabis plants for medical use; and

WHEREAS, under E2SSB 5073 there is no limit to the number
of medical marijuana collective gardens that may be located at any site
nor restrictions as to where collective gardens may be located in
relation to other uses; and

WHEREAS, medical marijuana collective gardens are not
currently addressed in the Kirkland Zoning Code and under Section
1102 of E2SSB 5073 cities may adopt zoning requirements for
collective gardens; and

WHEREAS, unless a zoning moratorium is imposed, medical
marijuana collective gardens may be located within the City of Kirkland
while the City lacks the necessary tools to ensure the location is
appropriate and that the potential secondary impacts of collective
gardens are minimized and mitigated; and
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WHEREAS, the City Council deems it to be in the public interest
to establish a zoning moratorium pending consideration of land use
regulations to address medical marijuana collective gardens; and

WHEREAS, under RCW 35A.63.220 and RCW 36.70A.390 a
public hearing must be held within 60 days of the passage of this
Ordinance,

NOW, THEREFORE, the City Council of the City of Kirkland do
ordain as follows:

The City Council of the City of Kirkland do ordain as follows:

Section 1. The recitals set forth above are hereby adopted as
the Kirkland City Council's preliminary findings in support of the
moratorium imposed by this Ordinance. The Kirkland City Council
may, in its discretion, adopt additional findings at the conclusion of the
public hearing referenced in Section 4 below.

Section 2. Pursuant to the provisions of RCW 35A.63.220 and
RCW 36.70A.390, a zoning moratorium is hereby enacted in the City of
Kirkland prohibiting the licensing, establishment, maintenance or
continuation of any medical marijuana collective garden. A “medical
marijuana collective garden” is an area or garden where qualifying
patients engage in the production, processing, transporting and
delivery of marijuana for medical use as set forth in the E2SSB 5073
and subject to the limitations therein.

Section 3. Medical marijuana collective gardens as defined in
Section 2 are hereby designated as prohibited uses in the City of
Kirkland. In accordance with the provisions of RCW 35A.82.020 and
Kirkland Municipal Code 7.02.290, no business license shall be issued
to any person for a collective garden, which are hereby defined to be
prohibited uses under the ordinances of the City of Kirkland.

Section 4. As provided in RCW 35A.63.220 and RCW
36.70A.390, the City Council sets a public hearing for August 2, 2011,
which begins at 7:30 p.m. or as soon thereafter as the business of the
City Council shall permit in order to take public testimony and to
consider adopting further findings justifying the imposition of the
moratorium set forth in Section 2 above.

Section 5. The moratorium set forth in this Ordinance shall be
in effect for a period of six months from the date this Ordinance is
passed and shall automatically expire on that date unless extended as
provided in RCW 35A.63.220 and RCW 36.70A.390, or unless
terminated sooner by the Kirkland City Council.

Section 6. The City Manager is hereby authorized and directed
to develop draft regulations regarding collective gardens. The
regulations shall be referred to the Kirkland Planning Commission for
review and recommendation for inclusion in the Kirkland Zoning Code.

Section 7. If any provision of this ordinance or its application
to any person or circumstance is held invalid, the remainder of the

-2-
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ordinance, or the application of the provision to other persons or
circumstances is not affected.

Section 8. This ordinance shall be in force and effect five days
from and after its passage by the Kirkland City Council and publication,
as required by law.

Passed by majority vote of the Kirkland City Council in open

meeting this day of , 2011.
Signed in authentication thereof this day of
, 2011.
MAYOR
Attest:
City Clerk

Approved as to Form:

City Attorney
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