Council Meeting: 06/01/2010
Agenda: New Business

Item #: 11.d.

o CITY OF KIRKLAND
5 @7& City Attorney’s Office
‘z.? * 123 Fifth Avenue, Kirkland, WA 98033 425.587.3030

Stume® www.ci.kirkland.wa.us
MEMORANDUM
To: Marilynne Beard, Interim City Manager
From: Oskar Rey, Assistant City Attorney
Date: May 24, 2010
Subject: Proposed Purchase of Real Property—11830 — 120" Avenue NE

RECOMMENDATION:

The City Council authorize the Interim City Manager to enter into a Purchase and Sale
Agreement for acquisition of the property commonly known as 11831 — 120™ Avenue NE,
Kirkland, Washington (“Property”).

BACKGROUND:

The City entered into a non-binding Letter of Intent with the seller of the Property on May 6,
2010. The Letter of Intent established a 30 day period for negotiation of a Purchase and Sale
agreement between the parties. City staff and its commercial real estate broker have been
negotiating a draft Purchase and Sale Agreement with the Seller and its real estate broker. City
staff anticipates that the draft agreement will be finalized in the next few days and staff will
provide copies of the agreement to the Council as soon as it is ready. City staff further
anticipates that it will recommend that the Council authorize the City Manager to enter into the
Purchase and Sale Agreement on behalf of the City.

Upon signing of the Purchase and Sale Agreement, a 60 day feasibility period will begin. The
purpose of the feasibility period is to allow the City to conduct “due diligence” with respect to
the property and the structures on the property. If the City successfully completes the due
diligence process and still desires to purchase the property the parties would have an additional
30 days in which to close the transaction.

A copy of the Letter of Intent, which sets forth the basic parameters of the proposed
transaction, is attached to this memo. If necessary, staff can make a more detailed
presentation at the June 1, 2010 City Council Meeting, based on the finalized Purchase and Sale
Agreement. In addition, this proposed acquisition can be discussed during the Study Session
portion of the June 1, 2010 meeting, which relates to City Hall facility planning.
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RE: LETTER OF INTENTTO.PURCHASE :
Former Costco Home Sfore . . o &
11831 120t Avenue-NE
Kirkland, WA

Deor Susie & Steven:
Please accept this proposal on behalf of the City of Kirkland; hereinafter referred to-as

“Buyer," to enter info:a Real Estate Purchase and Sale Agreement (“Agreement”} on the
subject properly mutually acceptable to both parties.

1. Buyer. Cily of Kirkland

2. Property. The subject property known as the Former Costco Home Store and
cumenf My Home Wholesdlé; consisting of approximately 102,442 rentable square feet,

together with all fixtures and personal property ownéd by Seller-and located onthe
Propeﬂy The physical addréss is 11831 120h Avenue NE Kirkland, WA and the parcel

number is: 620930-0010—08

ice @ ’ . The total purchase price for the properly is Ten
Million Slx Hundred Thousand and No/ }OO Dollars {$10,600,000) paid-all cash-at- cIosing

. Deposit. Upon executionof the Agreement, Buyerwill make an eamesi money
depos# m the form of a Promissory Note in the amount of Two Hundred and Fifty Thousand
and No/100 Dollars ($250,000) o be converted 1o cash under ¢orditions outlinéd In Section

5.brherein.
easibility Petic . Buyer. shall be allowed Sixty (60) days from mutual execution of

the Agreement fo complefe, toits own satisfaction,. ¢ feasibllity analysis of the subject
property which will include, but not limited to, the Buyer's review of the following:

. Within Seven }Zj_ days:of the;dqtebj{ execution of the Agreement by toth n
parties; Seller shall deliver to Buyer the documents listed beiov'./, OS5 & \A H@.\
A curent legal descriptionof )‘he Property. ?b §oess e
2 An exisling ALTA survey, if available
3, COpy of Tenants Lease:
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4. Copies of all monthly operating statements for the Property for
the past 3 years, certified as accurate by Seller. selting forth all
income and expenses.

5. Copiles of utility bills

6. Copies of the service agreements and other agreemenfs
pursuant to the Property.

7. Phase | Environtmental Assessment, if avdallable.

8. Copy of current years redl esiate tax bill

9. Building plans, if available

10. List of capital improvemenis for the last 5 yaars

T1. Copies of Cerlificates of Occupancy. if availgble

12. Soils report. _

13. Structural Drawings; if available.

14, Copy of documentalion regarding existing encumbrances on
the properly.

15, Tax assessments and nofices.

16. Title Report if available.

b. Buyer must notify Seller in vgnhng.wﬁhin‘ the Sixty {60} day Feasibility Period
ofits approval of the specified documents and-of ifs satisfactory
determination of project feasibility. Addifionally, Buyer must nofify Seller of
its intent o close upon the tems and fimes so desighated in this Letter. If
Buyer elects to continue with this fransaction; the depositheld by Buyer
will be deposited with Escrow in thé form of cash. The deposit willbe
dpplied and credited foward the purchase price .and will become non-
refundable.. If Buyer terminatesthis transaction dutitig the Feasibility
Period or fails to notify Seller of its intent o close, the Promissory Note will
be returned 1o Buyer and the Agreement will become:null and void and
Buyetrwill return all materidls related to this fransaction to Seller or ifs

agent:

6. Title. Sellerwill provide Buyer with a preliminary commitment for fitle insurance,
along with copies.of all:documeniation referred 1o therein within five (5] days after mutual
execuflon ofthe Agreement. Buyer will have fiffeen (15) days afferreceipt of the:
prehmlncry csmmﬁment !o revnew the commﬂment and doc:umem‘a 0, Buyerwill provide

:Buyer may eiecf to waive Hs db;ec’nons or ierm;nate ihe Agreement

Title will be conveyed by statutory warranty ‘deed, free and clea of all

beissued by a fille company acce Buyer and paid by g
pdy all closing costs, except that Buyer will pay one-half (1/2) of any escrow fee;

] f Enfry. Buyer may enter onto the subject property during the ferm of the
Feombamy Pertod forthe purpose of conducting its analyses. Buyerwill hold Seller hamless
from any liens-which might arise from such acfivities. ,

8. Survey. Within thirly (30] days of the execution of the Agreement, Seller will, ;( ”n'wl * f“’e’s
submit for approval to Buyer d metes and bounds legal descnphon and ALTA survey from a

FAMCAdniin\Facilities Files\Prbjes\Pibiie Safely Expansion's 04 10 - LO-T0 PURCHASE - Formet Cosico Home Storedocilin.
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licensed surveyor on the subject property showing boundary fine, dimensions, setback lines,
utilities, easements, and encroachments.

9. Sdale/lease Disclosures. To the best of Seller's knowledge, Seller represents and
warranis to Buyer that there are no hazardous materigls in, on. or around the properly.
Seller shall provide any and all information regarding: the existence or nonexistence.of
asbesios, PCB transformers, any othertoxic, hazardous or contaminated substances, and
underground storage fanks; structural, mechanical and soil conditions; fiood zoning; and
compliance with the Americans with Disabilities Act {ADA) and the Residential Lead Paini
Hazard Reduction Act. Attached is the Sale/Lease Disclosures Form for review. (Double

click on icon to review and print attachment,)

11831 12 Ave
NE.dac

10 Seller Cooperdtion: Seller shall cooperate with Buyer in the safisfactionor
‘removal of contingencies to-closing. Such cooperdtion shall include execution of all
applications, lot line adjustments, plans or other required submissions, as well'as support of

all matters with any public or private agency.

11. Uguidated Damages. Inthe event of Buyer's bredach of the Agreemenf or failure
to perform its obligafions under the Agreement, Seller's exclusive remedy shiall be- receipt of

the funds deposited by Buyer-described in Section 4 hereof.

12. Closing. The: closing of this transaction will be Thirty {30) days from the removal of
contingencies or sooner at Buyer's option.

13, _E;g[gﬂ_tiqjggr_ Escrow {o-be held with Old Republic Tille & Escrow.

. 14, Agency Disclosure, Cushmcm & Wakefield - Commerce represents the Sellerand
CB Richard Ellis represents the Buyer in this fransaction. In accordance with Washmgion
Slate Low, attached is the *The Law of Real Estate Agency™ pamphiet for. review: (Double

click on icon to view and print aftachment. )

__ "AGENCY
PAMPHLET{CBA).7-pt
15. Commission. $eller will pay a commission at closing in the amount of fwo percent
[2%} of the:gross sales price fo CB Richard Elfis. Said Commilssion shall be paydble as-of the

datethe sale closes and shall be pald out of escrow,
1 Temb

16. Binding Effect. With the exception of Sechon ‘below; itls undersiood that this
proposal is hon-binding and’ s interided solely and exc:lusively asa prebminary expressron of
generdlintentions. The parties| 'ufually intend that neither shall have any bin ;
confrdctual obligations to-the othér with respect to the mdatiers referred to hereinsunless
anduntil a formal written Agreement hds been prepared with. adequaie lele)e! y fo
review by legal.counsel and has been fully executed and delivered by the parﬂes

17. Exclusivity. During the thidy {30) day period Seller and Buyer arenegotiating and:
documeniing-ihis Agreement, Seller covenanis and agrees that it will reftalnfrom soficifing

or accepting offers for the properly from any person other than Buyer:

FAMCALINFacllities Fﬂs\?xqem\l’nblfc Safély’ Expansion'y 04 10-.LOI-TO PURCHASE ~ Frminr Costod Hoié Stics.ddclm
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18, Acceptance. Seller shall have until:5:00 p.m. on Thursday May 6%,:2010 to
accept this proposal, and so indicdte that by signing beth ofiginal copies of this letter and
retuming one to the Buyer. In the event of Seller's.acceptance, Buyer shall proceed with
the preparation of the Agreement which must be executed by both parties within Ten {10)

days aofter Seller's acceptance of this proposal.

This letter/proposal is mfended solely as a preliminary expressuon of genercl infentions: cmcl is to be used for
discussion pumposes only. The parties Intend that neither shallhave any contiaciual obligations fo the other
with respect 1o the matters referred herein unless arid unfil ¢ definitive agreement has beén fully executed

and delivered by the parties. The pariies agree that- this !eﬁer/proposo! is not infended to -creals any
agreement or obligatior by eﬁher party to negotiate & definitive lease/purchose ond sale agreement and
Imposes no duty whalséever on either parly o continue negofiations, including without limitation any
obligation to negoliafe in goed faith or in any way offier than'at arm's length.  Prior to delivery of a
definitive executed agreement, and without any-liabifity: fo the other parly, eitherpary may {1) propose
different ferms from those. surmimoarized herein, (2) enter into negofiafions with otheér parfies and/or (3)

‘ anilaterally temingte-all negoﬂahons with the other parly. hereto

Sincerely, .

BBy

CB RICHARD ELLIS

Joe Steele Brian Biege _
Senior Vice President Associate ’
(425) 462-6925 . » {425) 4626914

ce:  Donna Bunis (Buyer), w/attachments:

ACCEPTED AND AGREED:
this_& _dayof_TIA~ , 2010,

BWE:;%/@ of KirwAuP
By: pbpere xOtard

{ /

SELLER

g s - CMER nfelktdg OFFEL

fist
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