
 

CITY OF KIRKLAND 
Planning and Community Development Department 
123 Fifth Avenue, Kirkland, WA 98033  
425.587-3225 - www.kirklandwa.gov  

MEMORANDUM 
 
To: Kurt Triplett, City Manager 
 
From: Eric Shields, Planning Director 
 Robin Jenkinson, City Attorney 
 
Date: December 16, 2011  
 
Subject: Extension of Moratorium for Medical Marijuana Collective Gardens 
 
 
RECOMMENDATION 
 
Conduct a public hearing and adopt the attached ordinance extending the moratorium 
on medical marijuana collective gardens for an additional six months. 
 
BACKGROUND DISCUSSION 
 
On July 19, 2011, the City Council adopted Ordinance 4316 (attachment 1) imposing a 
six-month moratorium on the establishment, location, operation, licensing, maintenance 
or continuation of medical marijuana collective gardens.  At that time, a memorandum 
was prepared describing the “confusing legal landscape” that creates the need for the 
moratorium (attachment 2).  The City Council conducted a public hearing and received 
public comment on the moratorium on August 2, 2011.  The purpose of the moratorium 
is to allow sufficient time to consider land use regulations to address medical marijuana 
collective gardens.  Without the moratorium, medical marijuana collective gardens could 
be located within the City while the City lacks the necessary tools to ensure that the 
locations are appropriate and that the potential secondary impacts of medical marijuana 
collective gardens are minimized and mitigated. 
 
The moratorium is due to expire on January 19, 2012.  In accordance with RCW 
35A.63.220 and RCW 36.70.390, in order to renew the moratorium, the City Council 
must first hold a public hearing to receive and consider public comment.    
 
During the current moratorium period city staff have been reviewing ordinances and 
actions from jurisdictions around Washington State, including the ordinance recently 
adopted by the City of Issaquah.  
 
Adding to the uncertainty surrounding the legal status of medical marijuana are recent 
court cases challenging medical marijuana ordinances.  The California Court of Appeals 
recently determined that a city’s ordinance which established a permit scheme for 
medical marijuana collectives (or collective gardens) is preempted by the federal 
Controlled Substances Act.i  In Washington, a lawsuit has been filed challenging Seattle’s 
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ordinance regulating medical marijuana.   
 
In addition, it is anticipated that the State Legislature will consider legislation in the 
2012 session to clarify the law on medical marijuana.  Session begins on January 9, 
2012 and is scheduled to conclude on March 8, 2012, after the current moratorium has 
expired.  Meanwhile signature gathering is continuing to present an initiative to the 
Legislature to legalize marijuana for people older than 21 and to authorize the regulation 
and taxation of marijuana.   
 
Pending the December 30 signature gathering deadline and the completion of the 
legislative session, staff recommends that the moratorium be extended for an additional 
six months. 
 
es: CC memo collective gardens 12-16-11 
                                                 
i Pack v. Superior Court, 199 Cal.App. 4th 1070 (10-4-11). 



ORDINANCE NO. 4316

AN INTERIM ORDINANCE OF THE CITY OF KIRKLAND ADOPTING A

MORATORIUM ON THE ESTABLISHMENT OF MEDICAL MARDUANA

COLLECTIVE GARDENS, DEFINING "MEDICAL MARDUANA

COLLECTIVE GARDENS"; PROVIDING FOR A PUBLIC HEARING;

ESTABLISHING AN EFFECTIVE DATE, AND PROVIDING THAT THE

MORATORIUM, UNLESS EXTENDED, WILL SUNSET WITHIN SIX (6)

MONTHS OF THE DATE OF ADOPTION.

WHEREAS, the possession or distribution of marijuana has
been and continues to be a violation of state law pursuant to Chapter

69.50 RCW (Washington's Uniform Controlled Substances Act), and

federal law, through the Controlled Substances Act fCSA"); and

WHEREAS, in 1998 the voters of Washington State approved

Initiative 692, now codified as Chapter 69.51A RCW, which created a

limited defense to marijuana charges under state, not federal, law if

the person charged could demonstrate that he or she was a qualifying

patient or designated provider as those terms are defined in Ch.
69.51A RCW; and

WHEREAS, in 2011, the state legislature passed Engrossed

Second Substitute Senate Bill (E2SSB) 5073 making significant
amendments to the medical marijuana law in Washington; and

WHEREAS, the Governor signed the E2SSB 5073, but vetoed

several portions expressing her reservations about provisions that
involved state employees in activities that could be interpreted as in
violation of federal laws; and

WHEREAS, E2SSB 5073 will be effective on July 22, 2011; and

WHEREAS, E2SSB 5073 authorizes "collective gardens" where
up to ten qualifying patients may join together to produce, grow and

deliver up to 45 marijuana or cannabis plants for medical use; and

WHEREAS, under E2SSB 5073 there is no limit to the number

of medical marijuana collective gardens that may be located at any
site nor restrictions as to where collective gardens may be located in
relation to other uses; and

WHEREAS, medical marijuana collective gardens are not

currently addressed in the Kirkland Zoning Code and under Section
1102 of E2SSB 5073 cities may adopt zoning requirements for
collective gardens; and

WHEREAS, unless a zoning moratorium is imposed, medical

marijuana collective gardens may be located within the City of Kirkland

while the City lacks the necessary tools to ensure the location is
appropriate and that the potential secondary impacts of collective
gardens are minimized and mitigated; and
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WHEREAS, the City Council deems it to be in the public interest

to establish a zoning moratorium pending consideration of land use

regulations to address medical marijuana collective gardens; and

WHEREAS, under RCW 35A.63.220 and RCW 36.70A.390 a

public hearing must be held within 60 days of the passage of this
Ordinance,

NOW, THEREFORE, the City Council of the City of Kirkland do

ordain as follows:

The City Council of the City of Kirkland do ordain as follows:

Section 1. The recitals set forth above are hereby adopted as

the Kirkland City Council's preliminary findings in support of the
moratorium imposed by this Ordinance. The Kirkland City Council

may, in its discretion, adopt additional findings at the conclusion of the

public hearing referenced in Section 4 below.

Section 2. Pursuant to the provisions of RCW 35A.63.220 and

RCW 36.70A.390, a zoning moratorium is hereby enacted in the City of

Kirkland prohibiting the licensing, establishment, maintenance or

continuation of any medical marijuana collective garden. A "medical

marijuana collective garden" is an area or garden where qualifying

patients engage in the production, processing, transporting and

delivery of marijuana for medical use as set forth in the E2SSB 5073

and subject to the limitations therein.

Section 3. Medical marijuana collective gardens as defined in

Section 2 are hereby designated as prohibited uses in the City of

Kirkland. In accordance with the provisions of RCW 35A.82.020 and

Kirkland Municipal Code 7.02.290, no business license shall be issued

to any person for a collective garden, which are hereby defined to be

prohibited uses under the ordinances of the City of Kirkland.

Section 4. As provided in RCW 35A.63.220 and RCW

36.70A.390, the City Council sets a public hearing for August 2, 2011,

which begins at 7:30 p.m. or as soon thereafter as the business of the

City Council shall permit in order to take public testimony and to

consider adopting further findings justifying the imposition of the

moratorium set forth in Section 2 above.

Section 5. The moratorium set forth in this Ordinance shall be

in effect for a period of six months from the date this Ordinance is
passed and shall automatically expire on that date unless extended as

provided in RCW 35A.63.220 and RCW 36.70A.390, or unless

terminated sooner by the Kirkland City Council.

Section 6. The City Manager is hereby authorized and directed

to develop draft regulations regarding collective gardens. The

regulations shall be referred to the Kirkland Planning Commission for

review and recommendation for inclusion in the Kirkland Zoning Code.

Section 7. If any provision of this ordinance or its application

to any person or circumstance is held invalid, the remainder of the

-2-
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ordinance, or the application of the provision to other persons or
circumstances is not affected.

Section 8. This ordinance shall be in force and effect five days

from and after its passage by the Kirkland City Council and publication,

as required by law.

Passed by majority vote of the Kirkland City Council in open

meeting this 19th day of July, 2011.

Signed in authentication thereof this 19th day of July, 2011.

1AYOR

Attest:

j_

CifyClefk

Approved as to Form:

City Attorney

-3-
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MEMORANDUM 
 
To: Kurt Triplett, City Manager 
 
From: Robin Jenkinson, City Attorney 
 
Date: July 8, 2011 
 
Subject: Medical Marijuana Collective Garden Moratorium 
 
 
RECOMMENDATION:   
Council approves the attached ordinance adopting a six-month moratorium within the City of 
Kirkland on the establishment, location, operation, licensing, maintenance or continuation of 
medical marijuana collective gardens and setting August 2, 2011, as the date for a public 
hearing on the moratorium.   
 
BACKGROUND DISCUSSION:   
During the 2011 legislative session, the Legislature passed Engrossed Second Substitute Senate 
bill (E2SSB) 5073.  While still illegal under federal law, the bill would have legalized medical 
marijuana dispensaries and collective gardens.  However, due to communications from the U.S. 
Attorney’s office that state workers may be subject to criminal charges, the Governor vetoed 
numerous portions of the bill, including sections that would have permitted dispensaries.   
 
Other sections of the bill were signed into law by the Governor and will go into 
effect July 22, 2011. 
 
The Governor’s partial veto of the bill left intact the allowance for medical marijuana collective 
gardens, but eliminated many sections of the bill regarding the manner in which the collective 
gardens are to be regulated.  This has resulted in a confusing legal landscape which cities must 
now negotiate. 
 
The possession or distribution of marijuana has been and continues to be a violation of state 
law pursuant to Chapter 69.50 RCW (Washington’s Uniform Controlled Substances Act), and 
federal law, through the Controlled Substances Act (“CSA”). 
 
In 1998 the voters of Washington State approved Initiative 692, now codified as Chapter 
69.51A RCW, which created a limited defense to marijuana charges under state, not federal, 
law if the person charged could demonstrate that he or she was a qualifying patient or 
designated provider as those terms are defined in Ch. 69.51A RCW. 
 
The Governor signed the E2SSB 5073, but vetoed several portions expressing her reservations 
about provisions that involved state employees in activities that could be interpreted as in 
violation of federal laws.  The City Manager convened a working group of the City Attorney’s 
office, Planning, and Police to evaluate the issues relating to E2SSB 5073.  City of Kirkland 
analysis had identified that there may be similar liability issues for City staff under the state 
legislation. 
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Under E2SSB 5073 there is no limit to the number of medical marijuana collective gardens that 
may be located at any site, nor restrictions as to where collective gardens may be located in 
relation to other uses.  Fortunately, under Section 1102 of E2SSB 5073, the City has authority 
to adopt and enforce zoning, business licensing, health and safety requirements and business 
taxes on the production, processing, and dispensing of medical marijuana.   
 
The City needs to time to analyze the complicated issues presented by E2SSB 5073, such as the 
proper zoning and location of medical marijuana collective gardens; design standards to ensure 
the health, safety and welfare of those participating in collective gardens or living and working 
near collective gardens; and evaluate other issues such as licensing, and the legal impact of this 
legislation, since these activities continue to violate federal law.   
 
If the City takes no action, medical marijuana collective gardens will be allowed without 
regulation on July 22, 2011. 
 
Therefore, a moratorium is necessary to permit staff to establish regulations related to medical 
marijuana collective gardens that protect the public health, safety, and welfare.  If the 
moratorium ordinance is passed, a public hearing will occur on August 2, 2011, for the Council 
to consider public comment. 
 
Copies of the letter received by the Governor from U.S. Attorneys Michael C. Ormsby and Jenny 
A. Durkan prior to vetoing portions of E2SSB and the Governor’s Veto Message are attached. 
 

Attachments 
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ORDINANCE O-4344 
 
 
AN ORDINANCE OF THE CITY OF KIRKLAND EXTENDING A 
MORATORIUM ON THE ESTABLISHMENT OF MEDICAL MARIJUANA 
COLLECTIVE GARDENS, DEFINING “MEDICAL MARIJUANA 
COLLECTIVE GARDENS”; PROVIDING FOR A PUBLIC HEARING; 
ESTABLISHING AN EFFECTIVE DATE, AND PROVIDING THAT THE 
MORATORIUM, UNLESS EXTENDED, WILL SUNSET WITHIN SIX (6) 
MONTHS OF THE DATE OF ADOPTION. 
 
 WHEREAS, on July 19, 2011, the City Council passed Ordinance 
4316, imposing a moratorium on the licensing, establishment, 
maintenance or continuation of any medical marijuana collective 
garden; and  
 
 WHEREAS, Ordinance 4316 defined the medical marijuana 
collective gardens that were subject to the moratorium and adopted 
findings and conclusions supporting the moratorium; and 
 
 WHEREAS, on August 2, 2011, the City Council conducted a 
public hearing to take public testimony on the imposition of the 
moratorium; and 
 
 WHEREAS, additional time is needed to allow the City to 
consider land use regulations to address medical marijuana collective 
gardens; and 
 
 WHEREAS, RCW 35A.63.220 and RCW 36.70A.390 allow the 
City to extend a moratorium for one or more six-month periods if a 
subsequent public hearing is held and findings of fact are made prior 
to each renewal; and 
 
 WHEREAS, because the moratorium was set to expire on 
January 19, 2012, the City Council considered the issue whether the 
moratorium should be extended for an additional six-month period 
during its regular Council meeting on January 3, 2012, and 
 
 WHEREAS, the City Council desires to enter findings in support 
of the extension of the moratorium; 
 
 NOW, THEREFORE, the City Council of the City of Kirkland do 
ordain as follows: 
 
 Section 1.  The recitals set forth above are hereby incorporated 
as findings of fact. 
 
 Section 2.  The City Council further finds as follows: 
 

a. The possession or distribution of marijuana has been 
and continues to be a violation of state law pursuant to 
Chapter 69.50 RCW (Washington’s uniform Controlled 
Substances Act), and federal law, through the Controlled 
Substances Act; and  
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b. In 1998 the voters of Washington State approved 
Initiative 692, now codified as Chapter 69.51A RCW, which 
created a limited defense to marijuana charges under state, 
not federal, law if the person charged could demonstrate that 
he or she was a qualifying patient or designated provider as 
those terms are defined in Ch. 69.51A RCW; and  
 
c. In 2011 the state legislature passed Engrossed Second 
Substitute Senate Bill (E2SSB) 5073 making significant 
amendments to the medical marijuana law in Washington; and 
 
d. The Governor signed the E2SSB 5073, but vetoed 
several portions expressing her reservations about provisions 
that involved state employees in activities that could be 
interpreted as in violation of federal laws; and 
 
e. E2SSB 5073 became effective on July 22, 2011; and 
 
f. E2SSB 5073 authorizes “collective gardens” where up to 
ten qualifying patients may join together to produce, grow and 
deliver up to 45 marijuana or cannabis plants for medical use; 
and 
 
g. Under E2SSB 5073 there is no limit to the number of 
medical marijuana collective gardens that may be located at 
any site nor restrictions as to where collective gardens may be 
located in relation to other uses; and 
 
h. Medical marijuana collective gardens are not currently 
addressed in the Kirkland Zoning code and under Section 1102 
of E2SSB 5073 cities may adopt zoning requirements for 
collective gardens; and 
 
i. Unless the moratorium imposed by Ordinance 4316 is 
extended, medical marijuana collective gardens may be located 
within the City of Kirkland while the City lacks the necessary 
tools to ensure the location is appropriate and that the 
potential secondary impacts of collective gardens are 
minimized and mitigated; and 
 
j. The Washington State Legislature is expected to 
consider changes to E2SSB 5073 during the 2012 session 
scheduled to begin on January 9, 2012 and conclude on March 
8, 2012 which is after the current moratorium expires; and 
 
k. The City Council deems it to be in the public interest to 
extend the moratorium imposed by Ordinance 4316 pending 
consideration of land use regulations and potential changes to 
state law to address medical marijuana collective gardens. 

 
 Section 3.  Pursuant to the provisions of RCW 35A.63.220 and 
RCW 36.70A.390, the moratorium enacted by Ordinance 4316 
prohibiting the licensing, establishment, maintenance or continuation 
of any medical marijuana collective garden in the City of Kirkland is 
extended for six months.  A “medical marijuana collective garden” is 
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an area or garden where qualifying patients engage in the production, 
processing, or transporting and delivery of marijuana for medical use 
as set forth in the E2SSB 5073 and subject to the limitations therein. 
 
 Section 4.  Medical marijuana collective gardens as defined in 
Section 3 are hereby designated as prohibited uses in the City of 
Kirkland.  In accordance with the provisions of RCW 35A.82.020 and 
Kirkland Municipal code 7.02.290, no business license shall be issued 
to any person for a medical marijuana collective garden, which use is 
hereby defined to be a prohibited use under the ordinances of the City 
of Kirkland. 
 
 Section 5.  The moratorium set forth in this Ordinance shall be 
in effect for a period of six months from the date this Ordinance is 
passed and shall automatically expire on that date unless extended as 
provided in RCW 35A.63.220 and RCW 36.70A.390, or unless 
terminated sooner by the Kirkland City Council. 
 
 Section 6.  The City Manager is hereby authorized and directed 
to develop draft regulations regarding medical marijuana collective 
gardens.  The regulations shall be referred to the Kirkland Planning 
Commission for review and recommendation for inclusion in the 
Kirkland Zoning Code. 
 
 Section 7.  If any provision of this ordinance or its application 
to any person or circumstance is held invalid, the remainder of the 
ordinance, or the application of the provision to other persons or 
circumstances is not affected. 
 
 Section 8.  This ordinance shall be in force and effect five days 
from and after its passage by the Kirkland City Council and publication, 
as required by law. 
 
 Passed by majority vote of the Kirkland City Council in open 
meeting this _____ day of ______________, 2012. 
 
 Signed in authentication thereof this _____ day of 
________________, 2012. 
 
 
 
    ____________________________ 
    MAYOR 
 
Attest: 
 
 
____________________________ 
City Clerk 
 
Approved as to Form: 
 
 
____________________________ 
City Attorney 
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